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1. General considerations

1.1. Liability for breach of contract: contract, tort, restitution

The function of liability for breach of contract is bringing the aggrieved party into the
position as if the contract had been performed, at least in so far as it can be achieved
with monetary compensation. From this angle, liability is an alternative remedy to
claims for performance (which have been analyzed in Chapter XII). Liability also
creates an incentive for the promisor to perform his obligations. Liability for breach
of contract is part of the law of obligations in private law. Thus, the relationship of
liability for breach of contract to tort law, as well as to the law of restitution consti-
tutes structural core issues.

Although liability in tort and liability for breach of contract are tightly linked with
the same consequence of paying damages, there are fundamental differences between
them in policy and function. This affects the calculation of the sum of damages: while
in tort the compensation has to bring the victim into a position as if the wrongdoing
had never occurred, in contract damages is to bring the aggrieved party into a posi-
tion as if the contract had been performed. While the main function of liability in tort
is preventing wrongdoing and providing optimal risk allocation between the victim
and the tortfeasor, the main function of liability for breach of contract is protecting
the trust in promises of others. Furthermore, liability is always the consequence of a
breach of duty, but while tort law addresses liability for violation of duties established
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by law, liability for breach of contract is the consequence of the violation of duties
undertaken by the parties voluntarily.

These considerations justify two differences in policy. The first is that at least as a
main rule, liability for breach of contract should be stricter than that for negligence
because the party undertook the obligation voluntarily and - normally - for making
a profit on the transaction. This stricter form of liability using force majeure or similar
doctrines as an excuse instead of negligence is provided by the CISG, the PECL, the
DCFR, and the UNIDROIT Principles.

The second is that while in tort the principle of full compensation prevails, the
limitation of liability for breach of contract, either statutorily or by the agreement of
the parties, is justified by the reason that only risks that could have been calculated
and priced by the promisor at the time of contracting should be covered with liability.
In some legal systems, the concurrence of claims is ruled out by statutory provision,
but this is not an indispensable element of the liability system. If liability for breach
of contract and the producer’s liability under the European product liability regime
are competing claims, the product liability regime should prevail because of its exclu-
sionary nature.!

The relationship between liability for breach of contract and restitution seems to
be much clearer compared to the relationship between liability in tort and for breach
of contract. The contractual basis of the claim normally rules out parallel claims on
the grounds of restitution as unjust enrichment. This is often referred to as a doctrine
of subsidiarity.

1.2. Limitation of liability and exclusion clauses

A contract is a voluntary exchange of promises that allocates risks between the
parties. Liability for breach of contract is a consequence of failing to comply with
this promise; it shifts the risk of non-performance to the breaching party. As it is the
failure of keeping the promise that triggers and justifies liability, liability should not
exceed the limits of the promise; not only in the sense that only the content of the
promise is to be enforced but also in the sense that only those risks that had been
shifted by the parties to the promisor shall be allocated to him or her.

The main tool of statutory or doctrinal limitation of liability is limiting the liabil-
ity for breach of contract to foreseeable losses. The foreseeability limit provided by
the Hadley v Baxendale precedent became a core part of the liability rule of the CISG,
the PECL, the DCFR (III-3:703), and the UNIDROIT Principles.?

Clauses excluding or limiting liability for breach of contract are the most impor-
tant tools of risk allocation for the contracting parties. There are, however, certain
statutory limits for enforcing such clauses. Regulatory and judicial restriction of

1 ECJ April 25, 2002 - C-183/00, Maria Victoria Gonzdlez Sdnchez v. Medicina Asturiana [2002];
ECJ April 25, 2002 - C-52/00 EC Commission v. French Republic [2002]; ECJ April 25, 2002 -
C-154/00 EC Commission v. Hellenic Republic [2002]; ECJ July 5, 2007 - C-327/05 Commission v.
Denmark [2007].

2 There are, however, critical approaches as well. See Menyhard, Mike and Szalai, 2006.
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contractual limitation and exclusion of liability for breach of contract has been a
general answer in modern legal systems to the abuse of bargaining power. Limita-
tion clauses reaching beyond the acceptable degree in most of the cases appeared in
standard contract terms. One of the main arguments in favor of regulatory or judicial
restriction on the enforceability of exclusion clauses is that if the party to a contract
was allowed to exclude liability for all kinds of breach, it would deprive the contract
as a legal instrument of its substance because the contract would actually not create
any rights and obligations. As parties draw the boundaries of their obligations, they
define their promised performance. From this point of view, exclusion or limitation
of liability in commercial transactions may be seen only as a form of the definition of
contractual duties, as in general, it is rather difficult to distinguish between exclusion
clauses and definition clauses.

1.3. Reduction of loss, substitute transaction

In most cases, the aggrieved party covers its contractual interests by buying the
performance with a substitute transaction on the market. In such cases, damages for
breach of contract should provide compensation for the costs of the substitute trans-
action including the difference between the agreed price of the performance and the
price of the substitute transaction. Concluding a substitute transaction is not only an
opportunity for the aggrieved party but it shall be seen as its duty if such a substitute
transaction is available on the market. This obligation can be derived from a direct
duty to reduce loss but also from the requirement of good faith and fair dealing, as it
is suggested by the PECL and by the UNIDROIT Principles.

1.4. Compensable loss

Damages (in contractual liability) should return the aggrieved party to the position
it would have held had contract been performed. Issues, like moral and legal limits
on compensable loss, loss of chance, and non-pecuniary damages are inherent parts
of liability for breach of contract as well. All the peculiarities of the legal system in
these respects are also reflected in liability for breach of contract and often come to
the fore in cases of professional negligence, like medical malpractice. Problems of
liability vis-a-vis third parties are to be assessed according to the rules and doctrines
of tort law.

1.5. Liability for intermediaries

The question arises as to whether, and to what extent the obligor should be liable if the
breach of contract was the result of conducts of other persons involved in perform-
ing the contract directly or indirectly. In some legal systems, there are specific rules
provided for liability for intermediaries engaged by the parties to perform their con-
tractual obligations. In so far as such rules are provided, they may differ according
to the qualification of the contract or the extent of any personal nature the obligation
might have. If there are no such rules provided, the question is whether such failures
fall under, or lie beyond the control of the debtor.
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1.6. Gratuitous contracts

The policy of strict liability for breach of contract is driven by the consideration that
the party undertook the obligation voluntarily and with the aim of making a profit on
the transaction. This policy does not justify strict liability for breaching gratuitous
promises. How, and to what extent such promise could constitute an enforceable con-
tract depends on the prevailing concept of contract in the legal system. If, however,
the gratuitous contract had been concluded, strict liability is not justified by the
underlying policy of liability for breach of contract.

1.7. Specific contracts and professional negligence

Liability for breach of contract depends on the nature of the contract as well. The
general rules are mostly modeled after the contract for sale of goods, but the stan-
dards the obligor is required to comply with can be different for contracts for ser-
vices, agency, bailment, or specific professionals like medical health care providers,
lawyers, book-keepers, directors of companies, trustees, etc. Some of these specific
contracts are addressed by the European legislator which results in the jurisdiction of
the Court of Justice of the European Union on certain liability issues.® The qualifica-
tion of the legal relationship of the parties, i.e., whether it is assumed as a contractual
or as a non-contractual one, determines the applicable regime, rules, and doctrines to
liability issues. This is a central issue e.g., in medical malpractice cases or the context
of the liability of directors of companies. The commercial or non-commercial nature
of the contract can be an important factor while assessing liability for breach of con-
tract. The assessment can be different in consumer contract cases as well.

2. The Czech Republic

2.1. Liability for breach of contract: contract, tort, restitution

Asthe majority of other European civil codes, also the current CzeCC (unlike the CzeCC
of 1964) distinguishes between liability in tort and liability for breach of a contract. The
fundamentals of liability in tort are set out in §§ 2909 - 2912 of the CzeCC and include
liability for breach of good morals (dobré mravy - § 2909) and breach of a statutory duty (§
2910).* Liability for breach of a contract is regulated separately in § 2913 of the CzeCC.

Although both kinds of liability are regulated together in the same part of the
CzeCC,* different rules and principles apply to them. For instance, as a rule, tort law
requires the liability of the tortfeasor (Skildce) to arise a fault in the form of intent or
negligence to be present on the part of the tortfeasor. In contrast, liability for breach
of contract is construed as strict liability.°

3 ECJ March 12, 2002 - C-168/00 Leitner v. TUI Deutschland GmbH & Co. KG [2002].

4 By either interfering with an absolute right of the victim or by breaching a statutory duty
enacted to protect a certain right of the victim.

5 In particular, in Book four (Relative Property Rights), Title III (Obligations Arising from Torts).
6 Melzer in Melzer and Tégl, 2018, p. 173.
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In contrast, the tortfeasor in breach of a contract can seek to be excused from
liability if he or she proves that he or she was temporarily or permanently prevented
from fulfilling his or her contractual duty because of an extraordinary, unforesee-
able, and insurmountable obstacle that occurred independently of his or her will.
However, an obstacle arising from the tortfeasor’s personal circumstances or arising
when the tortfeasor was already in default of performing his or her contractual duty,
or an obstacle which the tortfeasor was contractually required to overcome cannot
release him or her from liability.”

If the conduct of a tortfeasor breaches a contractual duty and a statutory obliga-
tion at the same time, it gives rise to both liability in tort and liability for breach of
contract. The aggrieved party is then free to choose under which liability concept he
or she will claim the damages incurred.®

Unjust enrichment is ruled out under Czech law in cases where a contractual basis
for the claim exists. Nevertheless there can be rights arising out of ownership along
with contractual claims, e. g., the right to have the thing delivered.

2.2. Limitation of liability and exclusion clauses
Conduct of the contractual party breaching a contractual duty gives rise to liability
for damages that are in a conditio sine qua non relation with such conduct. However,
holding a party liable as being in breach of contract every time damages would not
have occurred without his or her conduct would lead to liability of the contracting party
every time a contract is not performed. As in other related legal systems, the main tool
to avoid this is limiting the liability for breach of contract to foreseeable losses.

There are two main theories in this respect. One is the theory of adequate causa-
tion (adekvdtni pricinnd souvislost) and the other is the theory of the protective purpose
of the contract (ochranny iucel smlouvy). While the theory of adequate causation
requires that the losses be foreseeable from the perspective of a hypothetical person
at the time of the breach of duty, the theory of the protective purpose of the contract
requires the losses to be foreseeable from the perspective of the other party to the
contract (the tortfeasor, even though objectified to a certain degree) at the time of
the conclusion of the contract.” In the current case law of the Czech Supreme Court
(e.g., Ref. No. 21 Cdo 2124/2020), these theories are used interchangeably or simply
at random. However, there are several well-reasoned works in the literature (e.g.,
Bezouska, Pasek) promoting the theory of the protective purpose of the contract in
cases of liability for breach of contract.!

The parties can limit their liability under the contract by an exclusion (limitation)
clause, e.g., an explicit exclusion of liability as a whole, capping the liability with
some amount or extent of damage, or modifying the prerequisites for the liability to

7 CzeCC, § 2913 (2).

8 Supreme Court, Ref. No. 25 Cdo 2968/2018; Melzer and Tégl, 2018, p. 346.
9 Bezouska, 2015a, pp. 763-766.

10 See Bezouska, 2015a, pp. 763-766; Pasek in Petrov et al., 2019, p. 3031.
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arise. Parties may also agree on contractual penalties for certain breaches of the con-
tract. This generally excludes damages for the same breach. However, there are some
statutory limits as to the validity of such clauses.!! Any agreement which excludes or
limits in advance the liability for damages arising from harm caused to the natural
rights of an individual or caused intentionally or because of gross negligence is null
and void. The same applies to any agreement precluding or limiting in advance the
liability for damages suffered by a weaker party.

2.3. Reduction of loss, substitute transaction

Pursuant to § 2918 of the CzeCC, if damages have been incurred, or if they have
increased also as a result of the circumstances attributable to the victim, the tortfea-
sor’s duty to compensate for damages is proportionately reduced. The circumstances
attributable to the victims are e.g., the negligent or intentional contribution to some
part of the damages, vis maior, or materialization of an increased risk of damage
occurrence attributable to the victim.'? This is obviously in compliance with the basic
principle of casus sentit dominus.

The idea that if the owner does not take due care to prevent or lower the damages
to his property arising out of the unlawful conduct of the tortfeasor, he or she cannot
claim the whole amount of damages is in line with the above. This is reflected for
example in §§ 2902 and 2903 paragraph 2 of the CzeCC. If a person who is at risk of
harm fails to act to prevent such harm in a manner appropriate to the circumstances,
he or she must bear all the damages which could have been prevented.

Asin other legal systems the prevention of one’s own damages, inter alia, requires
the aggrieved party to cover his or her contractual interests by buying the perfor-
mance with a substitute transaction on the market. In such cases, the costs of the
substitute transaction including the difference between the agreed price of the per-
formance and the price of the substitute transaction should be compensated.'®

2.4. Compensable loss

Also under Czech law, damages should bring the aggrieved party to the position as
if the contract had been performed. Pursuant to § 2952 of the CzeCC, the aggrieved
party is entitled to compensation for the actual damages and the loss of profits. The
tortfeasor is obliged to compensate the non-pecuniary damages only if the compen-
sation of such damages has been stipulated by the parties to the contract or if the
statutory law provides for such compensation.™*

The compensable damages for breach of the contract also include so-called
pure economic loss i.e., damages incurred without harm to any absolute right of a
victim (Cistd ekonomickd tjma). In case of liability in tort, the pure economic loss is

11 CzeCC, § 2898.

12 Melzer in Melzer and Tégl, 2018, pp. 408-410.
13 Supreme Court, Ref. No. Rv II 728/35.

14 CzeCC, § 2894 (2).

| 424 |



DAMAGES

compensable only when the statutory rule that has been breached aims to protect the
victim from the occurrence of such a loss.?* The loss of chance is generally not a form
of damage that can be reimbursed under Czech law. Nevertheless, there is a decision of
the Constitutional Court, ref. No. IV. US 3416/20, concerning a medical dispute which
admits that it would be possible to consider the loss of chance as compensable damage
under Czech law. This decision is currently the subject matter of harsh criticism.

Czech law very rarely allows for a third person to claim damages incurred by a
breach of a contract to which he or she is not party to. The following conditions must
be met for a claim of the third person to arise: 1. the duty has been stipulated also
in the interest of the third person; 2. the interest of the third person was evident to
the debtor at the time of the conclusion of the contract, and 3. the protection of the
third person must be necessary (this condition is not fulfilled if e.g., a third person is
entitled to damages for other legal reasons).'

2.5. Liability for intermediaries
Another substantial difference between liability in tort and liability for breach of
contract is to be found in the so-called liability for the intermediary (pomocnik).
If the debtor under the contract renders performance to his creditor through another
person (the intermediary), the debtor is liable to the creditor in the same way as if
he or she had performed the contract himself or herself. However, there are some
exceptions, e.g., in the case of mandate, if substitution is permitted.?’

A somewhat different regulation applies to the liability for the intermediary used
by a person (principal) during his or her activities in general (this does not include
liability vis-a-vis a contractual party for rendering performance under the contract,
but instead liability to a third party caused during rendering the performance).
Decisive here is whether a principal is using someone who has undertaken to carry
out a particular activity independently (independent intermediary) or not (dependent
intermediary). In case of a dependent intermediary (such as an employee), the prin-
cipal is liable for the damages caused by the intermediary as if he or she caused them
himself or herself. In the case of the independent intermediary, the principal is not
liable. However, if the principal has chosen the intermediary carelessly or exercised
inadequate supervision over such an intermediary, the principal is liable as a surety
for the fulfillment of the intermediary’s duty to provide compensation for damages.!®

2.6. Gratuitous contracts
The question of whether the rules on strict contractual liability should be applied to
the breach of gratuitous contracts is still waiting for a clear answer in the literature
and the case law.

15 Melzer in Melzer and Tégl, 2018, p. 173.

16 Pasekin Petrov et al., 2019, p. 3031.

17 CzeCC, § 1935 and § 2434. Also see Melzer in Melzer and Tégl, 2018, pp. 352-354.
18 CzeCC, § 2914. Also see Melzer in Melzer and Tégl, 2018, pp. 352-354.
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There are some exceptions. Rules on defective performance do not apply to
gratuitous contracts as the obligor is not entitled to any consideration for his or her
performance.” Accordingly, the obligee should not be able to claim through damages
what would be otherwise qualified as rights stemming from defective performance to
the extent the damages may be rectified in the same way as a defective performance.?
The donor is not obliged to pay interest in case of default.

Nevertheless, the regulation of donations provides for the liability of the donor
only in cases where some form of fault is present (e.g., if a person knowingly donates
a thing belonging to another, and conceals this from the donee, the person is obliged
to compensate the resulting damages).

2.7. Specific contracts and professional negligence
In case a contract requires a specific degree of due care to be taken and the party fails
in this respect, it is not a question of fault but rather a question of breach of contractual
duty (to perform some degree of care). Thus, if such contractual duty is breached, the
general concept of strict liability for breach of contract applies. However, depending
on regulation, the degree of care can be subjective in some cases.

3. Hungary

3.1. Liability for breach of contract in general

The HunCC (1959) introduced a system of liability where liability for breach of con-
tract and liability in tort created one unitary system. The rules addressing liability in
tort were to apply for liability for breach of contract as well. That meant, that liability
for breach of contract was a fault-based liability without statutory limitations. The
HunCC (2013) changed this system and shifted to a solution where liability in tort
and liability for breach of contract create two separate regimes. While liability in
tort remained a fault-based liability, liability for a breached contract is now a strict
liability, where the obligor shall be exempted from liability only by proving that the
breach of contract was caused by a circumstance that was beyond his or her control
and was not foreseeable at the time of concluding the contract, and he or she could
not be expected to have avoided that circumstance or averted the damage. With this
formula, the legislator attempted to bring the system of liability for breach of contract
close to the liability system provided in the CISG.

The concept of circumstances ‘beyond the control’ of a party did not have any
precursors in Hungarian contract law, neither in theory nor in practice. It is a legal
transplant taken from products for the unification of private law, especially from the
CISG, the PECL, the DCFR, and the UPICC. The main goal of the legislator was to
express that compliance with the required standard of conduct or duty of care shall

19 CzeCC, § 1914 et seq. See also Silhdn in Hulmék et al., 2014, p. 871.
20 CzeCC, §1925.
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not be a ground for exoneration. The rule establishes strict liability in the sense that
the absence of fault shall not constitute sufficient grounds for exoneration. In the
context of a contractual relationship, this rule is not about responsibility or about
establishing the consequences of wrongful behavior but is solely about risk alloca-
tion: the obligor undertook an obligation voluntarily for the agreed price. Thus, the
cost of performance shall be borne by the obligor to shift the costs (the risk of non-
performance) to where the benefits are. The protection of the reliance on the promise
of the obligor also requires such strict liability. The fact that the party found to be in
breach of the contract was not able to influence the circumstance resulting in that
breach does not qualify as grounds falling beyond the party’s control. Circumstances
beyond the control of the party are understood in the context of Hungarian contract
law as expressing only force majeure. Circumstances that the obligor was not able to
influence, and which could not be avoided even with the utmost duty of care may still
be qualified as falling under the scope of the party’s control.?!

In contrast, the Hungarian legislator introduced a foreseeability limit as the statu-
tory limitation of liability for breach of contract. In case of intentional breach of con-
tract, full compensation must be provided, as damages for breach of contract. In case
of negligence, the damage incurred in the subject of the service shall be compensated
completely. However, other damage to the assets of the obligee and the loss of profit
that occurred as a consequence of the breach of contract shall be compensated to the
extent to which the obligee proved that the damage, as a possible consequence of the
breach of contract, was foreseeable at the time of concluding the contract.?

The basic policy behind this solution is that contracts impose obligations on the
parties that they undertook voluntarily, as a result of a bargain. This nature of the
contractual obligation justifies strict liability. In contrast, the foreseeability limit is
justified by the idea that only risks that could be priced are to be allocated to the
parties. The effect of shifting the burden of proof concerning foreseeability at the
time of conclusion of contract is an incentive for disclosing unusual or unexpected
risks to the other party to bring these under the scope of liability.

For services like agency, medical practice, legal services, advising, etc. specific
types of contracts are regulated in the system of nominate contracts. In the context of
such contracts, the parties may agree that the obligation of the agent is performing a
certain result. If the parties did not agree otherwise, the agent must perform the ser-
vices while conforming to the standard of required duty of care. Failure of compliance
with the required duty of care establishes a breach of contract. From this follows that
compliance with the required standard of duty excludes breach of contract and shall
not establish liability. With these types of contracts, the obligor shall be exonerated

21 See the interpretation given to the concept of ,beyond [their] control’. New Civil Code. Opin-
ions of the Advisory Board to the Supreme Court (§ 142), Uj Ptk. Tandcsadé Testiilet véleményei.
Kiiria, kuria-birosag.hu. Opinion to § 142 of the HunCC.

22 Vékas, 2016, No. 638.
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from liability by proving compliance with the required standard of care. This holds
true for liability for medical malpractice as well.

The attempt of the legislator to provide a different regime for liability in tort and
liability for breach of contract could be undermined if the plaintiff could choose
between the two systems. That is why the rules provided in the HunCC erect a Great
Wall between the two systems. Under the heading of exclusion of parallel claims
for damages, the HunCC provides that the obligee shall enforce his or her claim for
damages against the obligor per the rules on liability for damage caused by breach of
contract, even if the claim for liability in tort could also be established (the doctrine
of non-cumul). The majority opinion seems to be that this rule is mandatory. Although
the rule is criticized in legal scholarship,? non-cumul is not a legislative choice but a
logical consequence of the separation of the two regimes of liability and a necessary
element of the current system of liability.

Product liability is provided in Hungarian private law as a specific form of liabil-
ity in tort. The interpretation handed down by the CJEU established very clearly that
product liability is a case of maximum harmonization in European law. That is, cases
falling under the scope of product liability legislation are to be decided according
to the rules of product liability. The member state shall not apply any parallel form
of liability, even if that would be more favorable to the victim. Thus, the non-cumul
doctrine of liability provided in the HunCC, in this respect seems not to comply with
European law or - at least - the non-cumul rule shall not be applicable if contractual
claims compete with product liability.

The policy underlying the strict nature of liability for breach of contract does not
prevail if the contract is a gift (donation). Thus, the general regime of fault-based liabil-
ity is to be applied for gratuitous contracts. The party undertaking the performance
of service free of charge shall be liable for the damage incurred in the subject of the
service if the obligee proved that the obligor caused the damage by an intentional
breach of contract, or that he or she failed to disclose a substantial characteristic of the
service which was unknown to the obligee. The party undertaking the performance of
a service free of charge shall be required to compensate for the damage caused by his
or her service to the assets of the obligee. He or she shall be exempted from liability if
he or she proves that they were not at fault for breaching the contract.

If the inherent rights of the party were interfered with by the breach of contract,
the claim of the aggrieved party for awarding solatium doloris (the functional equiva-
lent of non-pecuniary damages) shall be assessed based on liability for breach of con-
tract rather than according to the rules of non-contractual liability.?* This approach
was supported by the argument that claims should not be split into contractual and
non-contractual ones if they emerged from the same contractual relationship.

23 Fuglinszky, 2014, p. 217.

24 New Civil Code. Opinions of the Advisory Board to the Supreme Court (§ 2:52), Uj Ptk. Tandc-
sado Testiilet véleményei. Kiria, kuria-birosag.hu. Opinion to HCC § 2:52 on the prerequisites of
awarding solatium doloris.
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3.2. Self-help

The general duty of good faith and fair dealing as well as the duty to cooperate and the
obligation of mitigation and attenuation of damage is imposed on the aggrieved party
to a contract as well. Thus, the aggrieved party shall act according to the required
standard of conduct to mitigate damages. Thus, he or she is required to undertake
any transaction to satisfy his or her contractual interest and, if needed to buy the
performance on the market in so far as it is possible. He or she has the right to claim
as damages, any (unfavorable) difference between the contractual value and the
price of the substitute performance bought or which could have been bought on the
market. In case of his or her cancellation or unilateral termination, the obligee may
conclude another contract capable of achieving the objective pursued by the initial
contract and may claim from the obligor, per the rules on compensation for damages,
the reimbursement of any (unfavorable) difference between the value determined in
the contract and the one determined in the substitute transaction, as well as the costs
arising from the conclusion of the substitute transaction.

3.3. Penalty and liquidated damages

Penalty in Hungarian contract law is a secondary obligation. Under a penalty clause
stipulated in the contract, the obligor shall pay a certain sum of money in case he or
she failed to perform the contract or his or her performance is not in conformity with
the contract for reasons attributable to him or her (default penalty). The payment of
penalty does not relieve the party of his or her obligation to perform, because the
obligor shall be entitled to enforce payment for those of his or her damages exceed-
ing the default penalty as well as other rights resulting from breach of contract. The
obligee shall be entitled - per the relevant regulations - to demand compensation
for damages caused by the breach of contract, even if he or she has not enforced the
claim for default penalty. In commercial contracting practice parties usually try to
standardize the compensation the obligor has to pay in case of breach of contract, in
an attempt to make their obligations foreseeable and to pre-estimate all the damages
the obligee may suffer in case of a breach. Penalty is not suitable for this purpose
because it is one-sided: it relieves the obligee from the burden of proving the loss he
or she suffered as far as the penalty extends, but in certain jurisdictions, it would not
limit the obligations of the obligor. If penalty in a legal system fixes only a minimum
amount to be paid in case of breach but does not set the maximum (as in Hungarian
law) it is not suitable for standardizing damages and providing proper allocation of
risks. Liquidated damages clauses are certainly the most reasonable and optimal way
of risk allocation in commercial relationships: they make the risks of the obligor, as
well as the recovery of the obligee more predictable and help to avoid the costs of a
later dispute emerging from the uncertainties inherent to the necessity of proving the
loss of the aggrieved party.

Penalty clauses have a double function: they provide lump sum compensation to
the aggrieved party, and they also provide a repressive sanction in case of breach of
contract even in absence of damage to force the party to perform, if breach would be
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more efficient for him or her. In case of ambiguity, courts may tend to qualify agreed
remedies as a penalty, which is the regulated form of agreed remedies, but liquidated
damages and securities are also enforceable based on freedom of contract. Atypical
securities (guarantees of performance) are enforceable in Hungarian law as well.
Even the penalty itself may be seen as a special type (and regulated form) of security.
In these legal systems, making distinctions and the qualification of the agreed rem-
edies is also required, as rules covering contractual penalty (e.g., the discretionary
power of the court to reduce the penalty) are not necessarily applicable to atypical
remedies agreed between the parties, and liquidated damages clauses shall also - in
general - be covered by the regulation of liability for breach of contract, instead of
that for penalties.

Not only the inconsistency in making a distinction between penalty clauses and
independent securities suggests that discrediting penalty clauses may not be convinc-
ing and reasonable. Authors often stress the advantages of penalty clauses which may
serve three important and advantageous functions. Firstly, the punitive element may
serve as insurance provided by the promisor in favor of the aggrieved party. Secondly,
penalty clauses often convey information about the reliability of the promisor. Thirdly,
in most cases penalties can be restated as bonuses: rejecting enforcement of penalty
clauses provides incentives to simply re-draft identical contracts with bonuses.

3.4. Exclusion and limitation of liability

The HunCC rests on the principle of freedom of contract. The parties are, however,
not entirely free to exclude or limit liability for breach of contract. Enforceability of
such stipulations is, in line with other European jurisdictions, limited in Hungarian
contract law. Limiting or excluding liability for damage caused by intentional breach
of contract, as well as liability for the breach of contract causing personal injury
(harm to human life, physical integrity, and health) shall be null and void.

Regulatory and judicial restriction of contractual limitation and exclusion of
liability for breach of contract has been a general answer in modern legal systems
to abuse of bargaining power. Limitation clauses reaching beyond the acceptable
degree in most of the cases appeared in standard contract terms. This might be the
reason why the answer to legal systems was generally two-fold. One of the answers,
provided by the courts and later also legislation was disclaiming exclusion clauses,
the other was the control of standard contract terms. One of the main arguments in
favor of regulatory or judicial restrictions on the enforceability of exclusion clauses
in the case law is that if the party to a contract was allowed to exclude liability for
all kinds of breaches, the contract would lose its substance and would not create an
enforceable obligation. The thought of treating some clauses as a kind of core of the
contract and assessing them differently - under the aspect of exemption clauses - as
opposed to other terms and conditions, has also appeared in Hungarian court prac-
tice. The case law seems to consider that the seller is liable for the thing sold being fit
for purpose and suitable for proper (normal) use even if it has been sold at a reduced
price, because of its lower quality.
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One of the main problems with regulatory restriction of exemption clauses is that
it prevents contracting parties from defining the scope of their liability and adjusting
itto the agreed price of their performance. Fixing the limits of liability may be seen as
one form of defining the rights and duties of the parties, thus, defining the contractual
performance. If the parties agree on the contractual price with regard to the scope of
the liability of the obligor, intervention into the contractual relationship by widening
the scope of liability as compared to the limits of liability stipulated by the parties
upsets the balance of contractual rights and obligations. If parties are contracting
from relatively equal bargaining positions - as it is assumed in commercial trans-
actions - and there is no ground for invalidity because of duress, mistake, abuse of
standard contract terms or contractual power, etc. it does not seem to be reasonable
to limit party autonomy and freedom of contract in such a far reaching way, provided
that it is not contrary to public policy (as in cases of exclusion of liability for personal
injury or consequences of intentional breach, etc.). Risk allocation may be the most
important aspect of establishing contractual rights and obligations. As parties draw
the boundaries of their obligations, they define their promised performance. From
this point of view, exclusion or limitation of liability in commercial transactions may
be seen only as a form of defining contractual duties as in general it is very hard to
distinguish exclusion clauses from definition clauses.

To a certain extent, Hungarian case law seems to accept the definitive character
of a clause as defense. Hungarian court practice seems to construe the rule con-
cerning limitation of liability restrictively, for it differs between exclusion clauses
and clauses defining what must be treated as a breach of contract on the one hand
and clauses defining the rights and obligations of the parties and the main subject
matter of the contract on the other hand. Clauses defining what shall or - from the
point of view of the applicability of remedies - shall not be deemed as a defect of
performance are not to be qualified as exemption clauses. Such rules are to apply
not only for liability but for limiting or excluding all other remedies for breach of
contract as well.

3.5. Liability for agents and other intermediaries
Parties may employ other persons to exercise their rights and perform their obliga-
tions. The party employing another person to perform an obligation or to exercise a
right shall be liable for the conduct of the person deployed in the same way as if he
or she had acted himself or herself. If the obligor was not permitted to discharge the
obligation by way of another person, then he or she shall be liable for any damage that
would not have occurred if this person had not been deployed. The concept of a vicari-
ous agent is to be interpreted in a very wide way. E.g., the shop which sold spare parts,
that were later built into the object of a contract for work on goods shall be deemed a
vicarious agent of the contractor. To provide a recourse action against the employed
person, as long as the obligation is enforceable against the party, the obligor may
enforce his or her rights against the vicarious agent arising from the vicarious agent’s
breach of contract for as long as he or she is required to be liable toward the obligee.
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The non-cumul rule of liability for breach of contract does not exclude the claims of
the obligee directly against the intermediary or agent based on tort.

4. Poland

Damages constitute a pecuniary compensation for loss. As a general rule, the creditor
has a choice between a claim for performance or a claim for damages. Sometimes
creditors’ rights are restricted to damages only, for instance, if performance will be
impossible or too onerous for the debtor. In some cases, it will be possible to claim
performance and damages at the same time, for instance, if the delay in delivery has
caused additional expenses on the creditor’s side.

Loss is usually defined as an unfavorable difference in the creditor’s assets when
comparing their state before and after tort or breach of contract has occurred. This is
a simple method, and from the procedural point of view - a theoretical simplification
of what often is a complex procedure involving court-appointed expert appraisers.

As a general rule,” the creditor can sue for both an actual loss (damnum emergens)
and lost profits (lucrum cessans). The actual loss is easier to calculate, because we are
dealing with facts, and are usually able to do the maths. Lost profits are a little bit
trickier because we are dealing with hypothetical gains not achieved because of the
loss incurred. The losses in these cases relate to the - more or less uncertain - gains
the creditor would have achieved had the contract been performed as agreed. So, in
this case, we are making a prediction with the use of available data. If it is not possible
to calculate the exact amount of the damages the court may, at its discretion, order
the payment of the sum it sees fit (ius moderandi).?* Compensation for moral (non-
pecuniary) losses (krzywda) is awarded discretionally by the judge and only in certain
specified cases of tort.

According to Article 363 § 2 of the PolCC, while calculating the damages the
court should take into account actual prices for the date of the judgment. The
damages awarded should allow the aggrieved party to acquire a similar object or
service. Generally, the court will calculate the damages using the market value of
an object.”

The debtor is liable only for the normal consequences of his or her actions.* So,
one of the important parts of the process will be to establish if the loss incurred by
the debtor is within the bounds of ‘normal’ consequences of non-performance or
incomplete performance of any given contract. For instance, if the debtor fails to
deliver a new car to a transport company, the normal loss in these circumstances
would be the cost of renting another car. The fact that they did not win the ‘Company

25 PolCC, Article 361 § 2.

26 Polish Code of Civil Procedure, Article 322.
27 Czachérski et al., 2004, 104-105.

28 PolCC, Article 261 § 1.
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with the best new car of the year’ award of 10.000 EUR is not a normal consequence
of non-performance.

Damages can sometimes be limited by the law. In some cases, they will be limited
only to so-called negative contractual interest (ujemny interes umowny) i.e., the costs
incurred by the party expecting to have the promise fulfilled. For instance, in the
case of a pre-contract (umowa przedwstepna, pactum de contrahendo), when the coun-
terparty fails to conclude the final contract, the party may claim reimbursement of
costs incurred because of his or her expectations to enter into the final contract.”

Another case when damages can be limited by the virtue of law is compensation
lucri cum damno, i.e., the case when damages are diminished by other gains connected
with the loss.

According to article 471 of the PolCC the debtor is liable for non-performance or
incomplete performance of the contract unless the non-performance or the incom-
plete performance arose from circumstances beyond his or her control. This rule
is generally understood as a reversal of the standard rule of evidence that it is the
claimant who has to prove that the debtor is liable. It is justified by the fact, that it
is usually the debtor who can prove with ease that non-performance was caused by
external circumstances. This is true in particular regarding the liability of proxies
and intermediaries. Regardless of the reversal of the burden of proof, it is due dili-
gence that sets out the limits of liability.* If the debtor concluded a contract in his
or her professional capacity (e.g., as a lawyer, doctor, entrepreneur, etc.) the level of
due diligence should be commensurate with the professional character of his or her
actions.

As a general rule, the debtor may employ intermediaries unless it is specified
otherwise in the contract or if the nature of a contract would exclude performance
by way of another (e.g., a contract with a painter requires the artist to paint with his
or her own hand). If the debtor employs an intermediary, he or she is liable for that
intermediary’s actions as if they were his or her own. This is generally understood
as a strict liability rule. Even proof that the debtor has chosen the intermediary with
utmost care and diligence does not exclude his or her liability for non-performance.

It is possible to modify statutory rules of liability by contractual provisions.** The
parties are free to extend or to limit, and even to exclude liability for non-performance
or incomplete performance. The only limit to this is the rule that the parties cannot
exclude liability for intentional harm. It is also possible to exclude or limit liability for
intermediaries.*

Penalty clauses can also be treated as contractual modifications of damages. The
penalties in their original form constitute a lump sum compensation detached from
any real loss. The creditor cannot claim damages over the amount of penalties. If we

29 PolCC, Article 390.
30 PolCC, Article 472.
31 PolCC, Article 474.
32 PolCC, Article 473.
33 Smieja, 2011.
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can assess the range of potential losses and if we are aware that calculating the exact
amount may be excessively difficult or too costly, penalties are a good option: the
parties minimize contractual risks. Another option is to modify the general rule and
allow the debtor to sue for damages exceeding the penalty. This option is better for
the creditor, although still a way of lowering contractual risks.

Statutory modifications of liability for damages can also be found in the PolCC
in the case of specific nominate contracts. A good example is the rules of liability for
defective goods (regarding sales contracts).**

5. Romania

5.1. Overview
As a general principle, the creditor is entitled to damages to compensate the debtor
for the damage caused to him by the debtor, which is the direct and necessary con-
sequence of the unjustified or, as the case may be, culpable non-performance of the
obligation.*® The original obligation undergoes a transformation: the original claim
is replaced by another claim, namely the right to (compensatory) damages. In this
sense, in the system of the Romanian Civil code, damages can be of two kinds.

— Damages for late performance are equivalent to the loss suffered by the creditor
because of the failure to execute the obligation in time. Damages for late per-
formance may be cumulated with performance in kind (voluntary or enforced)
or with compensatory damages.

— Compensatory damages are the equivalent of the loss that the creditor suffers
because of total or partial non-performance of the obligation. The award of
compensatory damages replaces all or part of the performance originally owed
by the debtor with another claim, that of payment of damages. It has been
rightly pointed out that compensatory damages ‘do not amount to a novation
of the previous obligation which the court would have established without the
will of the parties; damages are due by virtue of the original obligation itself,
they constitute the subsidiary object, by way of sanction, of the performance
of that obligation.”®

Damages are awarded based on the rules of contractual liability.*” Every person must
perform the obligations he or she has contracted for, which follows the principle of
the binding force of the contract. Where, without justification, he or she fails to fulfill
this duty, he or she shall be liable for the damage caused to the counterparty and is
obliged to make good that damage per the law. The following constitute grounds for

34 PolCC, Article 556 et seq.

35 RouCC, Article 1530.

36 Popescu and Anca, 1968, p. 319.

37 RouCC, Articles 1350-1356 and 1530-1548.
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exemption from liability for non-performance of the contract: force majeure, a fortu-
itous event, the action or omission of the victim or a third party, and the exercise
of a right that is not unreasonable (not abusive).*® Compared to tortuous liability,
contractual liability is of a special nature and will apply whenever damage has been
caused by non-performance or improper performance of a contract (the doctrine of
non-cumul).*

5.2. Conditions for contractual liability

To incur contractual civil liability, the following four general conditions for liability
must be conjunctively met: a wrongful (i.e., illegal) act (any action or omission) by
the debtor (breach of contract), which resulted in damage occurring, a causal link
between the wrongful act and the damage, and the culpability of the debtor. In addi-
tion to these general conditions, there are two special conjunctive conditions for
contractual liability: the debtor must be in default, and there must be no agreement
not to be held liable (non-liability clause).

5.2.1. Wrongful act of the debtor (breach of contract)

The wrongful act - in matters of contractualliability - consists of the non-performance,
improper performance, or late performance of duties arising from a contract.

Unless the parties agree otherwise, the debtor shall be liable for damages caused
by the fault of the person he or she uses to perform any contractual obligations. This
is the contractual liability for the actions of another.*” The essential feature of this
form of liability is that the contracting party will be liable for third parties he or
she involved in the performance of the contractual obligation if the conduct of these
persons breaches the duties arising from the contract.

5.2.2. Damage
Damage is the loss suffered by the creditor (the obligee) of the contractual obligation
breached. Damage may be pecuniary or non-pecuniary. If there is no damage, the
conditions for contractual liability are not met.

In matters of contractual liability, the creditor is entitled to total compensation for
the damage he or she has suffered because of non-performance. The damage includes
the loss actually suffered (damnum emergens) by the creditor and the benefit which
he or she is deprived of (lucrum cessans). In determining the extent of the loss, due
account shall also be taken of the expenses which the creditor has incurred, within a
reasonable limit, to avoid or mitigate the loss.

The damage must be certain. Future damages are taken into account when
they are certain (will definitely occur). Damage that would be caused by the loss of
an opportunity to obtain an advantage may be compensated in proportion to the

38 See for details RouCC, Articles 1351-1354, also applicable to contractual liability.
39 Veress, 2020, pp. 219-220.
40 RouCC, Article 1519.
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likelihood of obtaining that advantage, taking into account the circumstances and
the specific situation of the creditor. The court shall determine the amount of the
damage, which cannot be determined with certainty.

Very importantly, in the area of contractual liability, there is a specific condition
relating to damage: foreseeability. The debtor is liable only for damage that he or she
foresaw or could have foreseen as a result of non-performance at the time the contract
was concluded unless the non-performance is intentional or because of gross negli-
gence on his part. Even in the latter cases, damages only cover the direct and neces-
sary consequence of non-performance. The requirement of foreseeability of damage
is intended to create a fair balance between the risks assumed by each contracting
party. It would not be fair for the contractual debtor to be liable for unforeseeable,
unusual, exceptional damage. It is possible to conclude the contract and fix the con-
tract price with full knowledge of the risks assumed. If there are specific risks, then
the contracting party must inform the counterparty of these risks, who will be able to
make an informed decision on the conclusion of the contract or the contractual con-
ditions. Liability for foreseeable damage is justified, but for unforeseeable damage,
such liability would be unfair in the contractual field.

Another situation to be considered is where the damage is imputable to the credi-
tor. If the creditor, by his or her culpable action or omission, has contributed to the
damage occurring, the liability of the debtor will be reduced accordingly. This rule
also applies when the loss or damage is partly caused by an event for which the credi-
tor bears the risk. The debtor shall not be liable to pay compensation for the damage
that the creditor could have avoided with minimum care.*

Proof of non-performance does not relieve the creditor of the burden of proving
the existence and the amount of any damage suffered unless otherwise provided by
law or by the agreement of the parties, e.g., where the parties assess the damage in
advance by way of a penalty clause. Even where the parties in a penalty clause pre-
determine the extent of the damage, the existence of the damage must be proven.

The creditor may not claim both performance in kind of the obligation and payment
of the damages unless the damages have been stipulated for non-performance at a
fixed time or place. In the latter cases, the creditor may claim both performance of
the principal obligation and payment of damages unless he or she has waived this
right or accepted the performance without reservation.

The amount of damages can be determined (assessed) by legal, judicial, and con-
ventional means.

— The legal assessment of damages can be found primarily where the object of
the obligation is to give a sum of money. In the case of an obligation to pay a
sum of money, this can always be enforced in kind, so the question of damages
arises if the debtor is late with a payment.

41 Daghie, 2016, pp. 33-41.
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If a sum of money is not paid when due, the creditor shall be entitled to damages for
late payment, from the due date until the time of payment, in the amount agreed by
the parties or, failing that, in the amount prescribed by law, without having to prove
any damage.” In practice, this constitutes a presumption of damage. In this case, the
debtor is not entitled to prove that the damage suffered by the creditor as a result of
late payment could be any less than the agreed upon or legally prescribed amount.
If, before the due date, the debtor owes more interest than what the statutory interest
rate would allow, the default damages shall be due at the statutory rate applicable
before the due date. If no default interest higher than the statutory interest is due, the
creditor is entitled, in addition to the statutory interest, to damages for full compensa-
tion of the loss incurred.

However, Government Ordinance No. 13/2011 on Statutory Interest and Penalty
Interest for Pecuniary Obligations also has important rules in this field. Statutory
penalty interest applies if the parties have not included a penalty clause in the con-
tract. The statutory penalty interest rate is set at the reference interest rate of the
Romanian National Bank plus four percentage points. In juridical acts not arising
from the operation of a profit-making enterprise, this statutory interest rate is reduced
by 20%. However, in relations between professionals and between professionals and
contracting authorities, the statutory penalty interest is set at the reference interest
rate plus eight percentage points.

Romanian law also contains rules on damages for late performance in other obli-
gations than payment of money.* In the case of obligations other than those for the
payment of a sum of money, late performance always entitles the debtor to damages
equal to the statutory interest calculated from the date on which the debtor is in
default on the money equivalent of the obligation unless a penalty clause has been
stipulated or the creditor can prove a greater loss caused by the delay in performance.
When it is late with a performance of another obligation than the payment of money,
the debtor is not ex lege in default, so it must be previously and formally notified to
request damages.

— The judge may undertake a judicial assessment of damages. The rules of judicial
assessment are as follows: 1. the damage must be fully compensated and must
include both the actual loss suffered and any lost benefit; 2. non-pecuniary
damage must also be compensated; 3. the debtor is liable only for foreseeable
damages unless non-performance is intentional or because of gross negligence;
4. the debtor shall not be liable for damages which the creditor could have
avoided with a minimum of diligence.

— In practice, conventional assessment of damages has a central role. Conven-
tional assessment is possible before the occurrence of the damage through a
penalty clause and after the occurrence of the damage by means of an agree-
ment between the contracting parties.

42 RouCC, Article 1535.
43 RouCC, Article 1536.
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The penalty clause is an agreement by which the parties stipulate that the debtor
is obliged to provide a certain performance in the event of non-performance of the
principal obligation and lieu thereof or for defective performance of the obligation.
The penalty clause is generally regarded as an ancillary clause in a contract and
is subject to all the validity requirements of agreements. * The penalty clause also
fulfills a security function: the prospect of having to pay penalties in the event of a
breach of contract leads the debtor to perform his or her obligations;* the clause has
a preventive role and, if necessary, a remedial and punitive role as well. #

In the event of non-performance, the creditor may request either performance
in kind of the main obligation or the application of the penalty clause. The debtor, on
the other hand, cannot discharge his or her obligation by simply offering the agreed
penalty. The penalty clause might be combined with performance in kind if it was
provided for defective performance of the obligation (e.g., late delivery).

Government Ordinance No. 13/2011 on Statutory Interest and Penalty Interest for
Pecuniary Obligations sets limits to contractual freedom in cases of penalty clauses
for late payment. In juridical acts not arising from the operation of a profit-making
enterprise, the contractual penalty interest may not exceed the corresponding
statutory interest by more than 50% per annum. Any clause which contravenes these
provisions is deemed null and void. The sanction is severe: in such a case, the creditor
shall forfeit the right to claim statutory interest entirely. Per a contrario, in relations
between professionals, the penalty interest may be set freely, the maximum limit
being determined by good morals.

In general, the creditor may request enforcement of the penalty clause without
having to prove the extent of the loss. The advantage of the penalty clause is that the
parties anticipate the damage caused by the debtor, and the creditor does not have
to prove separately the amount of the damage suffered. The acceptance of a penalty
clause in the contract by the debtor is a declaration of honesty: he will perform the
obligation because he accepts to pay the penalty clause in case of non-performance.
We consider that the creditor cannot claim more compensation than the penalty
clause under Romanian law in general. The exception is where the debtor is liable for
unforeseeable damage, i.e., where non-performance is intentional or because of gross
negligence. The penalty may not be claimed when the performance of the obligation
has become impossible through no fault of the debtor.

The amount of the penalty determined by agreement cannot generally be reduced
by the court, except in the following two situations: 1. the principal obligation has
been performed in part, and such performance has benefited the creditor; 2. the
penalty is manifestly excessive in relation to the loss which the parties could have
foreseen when the contract was concluded. The penalty thus reduced must, however,

44 High Court of Cassation and Justice, Commercial Section, Decision No. 1143 of February 18,
2005.

45 Sanilevici, 1976, p. 333.

46 See also High Court of Cassation and Justice, Civil Section II, Decision No. 785 of May 4, 2017.
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in all cases still exceed the principal obligation. Any stipulation to the contrary shall
be deemed unwritten.

The RouCC does not allow the judge to increase the penalty set by the parties in
the corresponding clause (even if it would be derisory), and any increase is also not
permitted if the penalty clause, set according to foreseeable losses at the moment the
contract was concluded, is much lower than the actual loss suffered by the creditor.

In contrast, as we have pointed out, if the debtor is also liable for unforesee-
able damage (in the case of willful non-performance or where non-performance is
because of gross negligence, per Article 1533 of the RouCC), the creditor is entitled, in
our opinion, to claim, in addition to the penalty clause, damages in the amount neces-
sary to cover the entire damage created. We justify this approach by arguing that the
parties’ understanding, as expressed in the penalty clause, was only concerned with
foreseeable damage, for which the debtor is usually liable. However, this genuine
limitation of liability by means of the penalty clause no longer benefits the debtor
who caused the damage intentionally or through gross negligence and is therefore
also liable for unforeseeable damage: he or she will pay both the amount contained in
the penalty clause and the difference between the actual value of the damage caused
by non-performance or defective performance of the contract. Moreover, the law does
not allow the exclusion or limitation, by agreements or unilateral acts, of liability for
material damage caused to another person by an act committed with intent or gross
negligence.*

5.2.3. Culpability

Under the Romanian rules of contractual liability, the debtor is obliged to compensate
for damage caused intentionally or negligently. The fault of the debtor of a contractual
obligation is presumed by the mere fact of non-performance.* The debtor may avoid
his or her own liability if he or she proves that there is neither intent nor fault on
his or her part. Thus, the burden of proof of any fault in the non-performance of the
contract is reversed by the norm, in that the law exempts the plaintiff from having
to provide such proof, leaving the defendant debtor with the burden of proving that
non-performance of the contract is not imputable to him or her but is because of
extraneous causes beyond his or her control.® In the case of an obligation to refrain
from a given conduct (non-facere), however, the creditor will have to prove a breach of
contract.”®

Ithas also been pointed out in the legal literature that in the case of a presumption
of guilt, a distinction must be made between obligations of result and obligations of
conduct. The presumption of fault applies only to obligations of result because, in the
case of obligations of conduct, the debtor’s fault must be demonstrated by the creditor

47 RouCC, Article 1355.

48 RouCC, Articles 1547-1548.

49 Bucharest Court of Appeals, Civil Section IV, Decision No. 149/2006, published in Paraschiv,
2010, p. 32.

50 Veress, 2020, p. 227.
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to obtain a judgment requiring that debtor compensate the damage caused by the
failure to perform the obligations properly.” In other words, the creditor, to obtain
damages, must prove that the debtor neglected to undertake the necessary effort to
seek the intended consequence.

5.2.4. Default of the debtor

If the debtor fails to comply with a time limit for contractual performance, he or she
is, in fact, in default. However, to be in default in a legal sense, the debtor must also
be put formally in default. The debtor’s default signifies the moment from which the
debtor is also legally in failure with the performance of the obligation. This moment
may be determined by law (in cases where the debtor is in default ope legis), by con-
tractual provision (when the debtor agrees to be considered in default by the mere
fact of exceeding the date performance was due), or by the creditor’s manifestation
of his or her will, framed in a call for performance by notice to the debtor, indicating
that the time limit for performance has been exceeded. The law links certain specific
effects to this moment.

The default may take place either by written notice by the creditor requesting
the debtor to perform the obligation or by an action addressed to the court by which
the creditor seeks enforcement. The written notice must provide the debtor an (addi-
tional) period of time for performance, taking into account the nature of the obliga-
tion and the circumstances. If the notice does not grant such a period, the debtor may
perform the obligation within a reasonable time calculated from the day of service of
the notice. Thus, a default notice is a means of protecting the debtor.

The debtor is automatically considered to be in default if it has been stipulated
in the contract that the mere expiry of the time limit for enforcement produces such
an effect.

The debtor shall also be in default ope legis, in the specific cases provided for by the
RouCC, when: 1. the obligation could not have been performed usefully until a certain
time had elapsed, which the debtor allowed to pass, or when he or she did not perform
it immediately although there was urgency; 2. the debtor has, by his or her act, made
it impossible to perform the obligation in kind or when he or she has breached an
obligation to refrain from an action (non-facere); 3. the debtor has demonstrated to the
creditor a clear intention not to perform the obligation or, in the case of an obligation
of successive performance, repeatedly refused or neglected to perform the obligation;
4. an obligation to pay a sum of money, undertaken in the course of a business activity,
has not been performed (an atavistic rule left over from the former dualist Romanian
private law, previously a norm in commercial law).>

The debtor is not in default if he or she has made an offer of performance when
due, but the creditor has refused to take it without a legitimate reason.

51 Pop, 2018, p. 48.
52 Veress, 2020, pp. 228-230. The rules on ope legis default are also applicable for tortuous
liability.
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5.2.5. Absence of a non-liability clause

It is possible to conclude agreements before the damage occurs, whereby the debtor’s
liability is excluded, and the debtor is exonerated from paying damages. Such a
contractual clause is only valid if the non-performance of the contract is considered
to be because of slight negligence. If the debtor is exonerated from liability for inten-
tional or grossly negligent non-performance, then the clause is null and void. It is
also possible to limit the debtor’s liability but within the same limits. In this respect,
the RouCC provides that liability for material damages caused to another person by
an intentional or grossly negligent act cannot be excluded or limited by unilateral
agreements or acts.>

Clauses which exclude liability for damages caused to the victim’s property
through mere carelessness or negligence are valid. Liability for damage caused to
physical or mental integrity or health may be waived or reduced only per the law.
A statement of acceptance of the risk of injury shall not of itself constitute a waiver of
the victim’s right to compensation.

As regards notices concerning liability (such as those by which hoteliers waive
liability for damages caused by theft on the premises), a notice which excludes or
limits contractual liability, whether or not it is made known to the public, has no effect
unless the person invoking it proves that the person who sustained the damage was
aware of the existence of the notice at the time when the contract was concluded.

6. Serbia, Croatia, Slovenia

6.1. Serbia
According to the Serbian legal literature contractual liability arises in relation to dif-
ferent situations traditionally called ‘infringement of contractual discipline.’ It may
consist of either a failure to perform a contractual obligation, a default on perfor-
mance, or defective performance.> The term itself implies that only the infringement
of contractual obligations leads to the emergence of contractual liability. Though in
most cases a breach of contract is indeed what triggers contractual liability, it should
be interpreted more broadly. The basic dividing line between liability in torts and
contractual liability is that the latter presupposes a pre-existing obligational relation-
ship between the parties, most often a contract but not necessarily, whereby tortuous
liability arises between parties, between whom there is no pre-existing obligational
relationship. Thus, the rules of contractual liability apply to omissions or defects of
the performance of a pre-existing obligational relationship of any kind.* This con-
clusion is supported by the fact that the consequences of breaches of contract, aside
from the repudiation of the contract because of non-performance, are not regulated

53 RouCC, Article 1355.
54 Dudas in Pajtié¢, Radovanovi¢ and Dudas, 2018, p. 563.
55 Dudas in Pajti¢, Radovanovié¢ and Dudas, 2018, p. 563.
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in the part of the SrbLO pertaining to the general rules of contract law, but in the part
containing rules on the legal effects of obligational relationships.

The law first declares that a creditor in an obligational relationship is entitled
to request performance of the debtor’s obligation, whereby the latter is obliged to
perform in good faith according to the content of the obligation relationship estab-
lished.* This is in line with one of the general principles of the SrbLO prescribing
that the parties to obligational relationships are obliged to perform their obligations
and bear any liability for non-performance.” In addition, the law specifies the con-
sequences of the breach of contractual discipline: if the debtor failed to perform, or
is in default with the performance, the creditor is entitled to request compensation
for damages caused as a consequence of non-performance or default.®® These two
rules determine the relationship between specific performance and contractual
liability. Namely, the creditor is not required to request specific performance to gain
a right to request compensation under the rules of contractual liability. The latter
emerges independently whether he or she requested a specific performance or not.>
This applies also to a debtor to whom the creditor granted an additional appropriate
time period for performance, according to the rules on repudiation of the contract
because of non-performance.®® The debtor is liable even for the non-culpable partial
or complete impossibility of the performance if such impossibility occurred after
default in performance for which he or she is culpable.®* However, the debtor shall be
exonerated from liability for non-performance if he or she proves that the object of
the obligation would have in any case been destroyed accidentally even if the debtor
had performed on time.®? This is also a case of the application of the rule of perpetuatio
obligationis, according to which not even a non-culpable impossibility of performance
releases the debtor from performance if he or she is in default.

The SrbLO specifies that the debtor may be exonerated from liability for non-
performance if he or she proves that the omission of - or default in - performance
is attributable to a cause that emerged after the conclusion of the contract and that
he or she could not prevent, avert or avoid this cause.®® The SrbLO, however, omitted
to define clearly the nature of contractual liability, that is whether it is fault-based or
a form of strict liability.** That gave rise to differing opinions in the literature. The
reason for these disparate opinions lies in the fact that the law states force majeure as
being the only possible ground for the debtor’s exoneration from liability, whereas
in other contexts the legal consequences depend on the debtor’s fault in one form or

56 SrbLO, Article 262 (1).

57 SrbLO, Article 17.

58 SrbLO, Article 262 (2).

59 Karanikié¢ Mirié, 2013, p. 50.
60 SrbLO, Article 262 (3).

61 SrbLO, Article 262 (4).

62 SrbLO, Article 262 (5).

63 SrbLO, Article 263.

64 Karaniki¢ Miri¢, 2013, p. 45.
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another. Some assert, thus, that contractual liability under Serbian law is fault-based,
whereby the standard of care is very strictly set, but it seems to have more merits to
construe it as a form of strict liability.*

Since a contract is the product of the parties’ disposition, they are in principle free
to devise their own set of rules of contractual liability. These may be more strict or
lenient than the statutory regime, but in both cases, they are subject to certain restric-
tions. On the one hand, the law enables the parties to establish the debtor’s liability for
cases of breach of contractual discipline for which according to the statutory regime
otherwise he or she would not be liable.®® This is the legal ground for the so-called
force majeure clauses whereby the parties may extend their contractual liability even
for events that lie beyond their control.®” However, the SrbLO limits this freedom of
disposition of the parties: such clauses shall not be applied, if they are contrary to the
principle of good faith and fair dealing.®® In contrast, the SrbLO enables the parties
to exclude or mitigate their contractual liability by their contract. However, they may
not exclude in advance their liability for a breach of contract caused intentionally or
by gross negligence.® In this regard, the law sets out a further restrictions. The court
shall - upon the request of the interested party - declare null and void a clause in
the contract on the limitation of liability, stipulated even for ordinary negligence if it
finds that such a clause was a result of the debtor’s monopolistic position or inequal-
ity between the bargaining positions of the parties in any other way.” In addition,
the SrbLO permits the parties to determine, by contract, the maximum amount of
the compensation to be paid, should liability arise, unless it is disproportionate to
the damage effectively suffered, or when a different rule is provided for by statute.”
Without a clause on the limitation of the amount of compensation, the creditor is
entitled to full compensation for damages endured, if the debtor caused the impos-
sibility of the performance intentionally or with gross negligence.”

Concerning the scope of contractual liability, the SrbLO envisages certain limita-
tions that are not applicable to tortuous liability. It prescribes, namely, that the creditor
is entitled to compensation for such direct loss and lost profits that the debtor should
have foreseen at the time of the formation of the contract as a possible consequence
of a breach of contract, in the light of facts that he or she was or should have been
aware of.” However, the foreseeability of damage does not limit the scope of liability,
if the debtor acted in deceit, or caused the breach of the contract intentionally or by
gross negligence.” The other limiting factor of contractual liability is the potential

65 Karanikic¢ Mirié, 2013, p. 45.

66 SrbLO, Article 264 (1).

67 Jankovec in Perovic, 1995, p. 601.
68 SrbLO, Article 264 (2).

69 SrbLO, Article 265 (1).

70 SrbLO, Article 265 (2).

71 SrbLO, Article 265 (3).

72 SrbLO, Article 265 (4).

73 SrbLO, Article 266 (1).

74 SrbLO, Article 266 (2).
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gain of the creditor. It is not unimaginable that the breach of contract may yield some
benefit for the creditor. In such a case, the law mandates the court to take into account
the benefits gained by the creditor in reasonable consideration when determining the
amount of compensation.” Furthermore, the creditor must take all reasonable actions
necessary for alleviating the damage caused by the breach of the contract. If the
creditor failed to do so, the debtor is entitled to a proportionate reduction of his or her
liability.” The SrbLO prescribes the appropriate application of these rules to the per-
formance of obligations emerging from sources other than contracts unless differently
provided by statute for the given class of obligational relationships.”” Keeping in mind
that the SrbLO contains detailed rules on the scope of tortuous liability, the application
of the rules on the scope of contractual liability may be extended to other obligational
relationships arising from juridical acts, but not to the ones arising from torts.”

Aside from the potential gain of the creditor from the breach of the contract,
another element that may reduce the scope of the debtor’s liability is the creditor’s
fault. The law, namely, prescribes that if the emergence of the damage, or its scope,
or the deterioration of the debtor’s position is attributable to the fault of the creditor
or any other person for whom he or she bears responsibility, any compensation shall
be reduced proportionately.” During the existence of the obligational relationship,
the cooperation of the parties is rather frequently required. Supporting this idea, the
law prescribes that if a party is obliged to notify the other party about circumstances
relevant to their mutual relationship, he or she shall be liable for the damage the
other party sustains if he or she has not been notified in due time.5 Finally, the SrbLO
prescribes that concerning all issues not regulated by the rules on contractual liabil-
ity, the rules on tortuous liability shall apply.®

There are disparate rules on liability for torts and contractual liability. In this
regard, it is important to analyze the relation between the two liability regimes if a
particular case triggers the application of both, which can often happen. The SrbLO
does not have a rule explicitly specifying which regime of liability is to be applied in
their concurrence. This would not constitute an issue of greater relevance if the par-
ticular rules of the two regimes of liability would lead to identical legal consequences.
But they clearly do not. There are many points on which the two legal regimes show
discrepancies, but three require special attention.

Firstly, the scope of compensation according to the rules of tortuous liability is
not limited by the foreseeability of the damage, whereby such limitation according to
the rules of contractual liability exists.®
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Secondly, though there are different standpoints present in the literature,
the one which has the most merit, is that which limits the compensation for moral
damages only to tortuous liability. Contractual liability should therefore not comprise
compensation for moral damages.®

Finally, the limitation periods differ depending on whether the claim of the plain-
tiff is qualified as a claim for compensation according to the rules of tortuous liability
or ato the rules of contractual liability.®* It seems evident, therefore, that it is of utmost
importance to determine which regime of liability shall be applied if the conditions of
the application of both are satisfied. The majority opinion in the literature is that the
court will ex officio apply the liability regime, which is more favorable to the aggrieved
party, the plaintiff, but in doing so, the rules of one regime of liability exclude the
application of the other. This means that the court may not choose specific rules from
both regimes and apply them in combination but instead has to opt for one regime in
its entirety, which, when applied excludes the other.%

A lenient regime of contractual liability is envisaged for some specific gratuitous
contracts if there is any liability at all. The SrbLO, first and foremost, limits the
application of the rules on material and legal defects only to contracts concluded for
consideration.?’” As for specific contracts, for example, in case of a gratuitous loan,
the lender is not liable for the damage accrued in relation to a defect in the object of
the loan, except in the case when he or she knew of the defect and failed to notify the
borrower. If a contract of deposit is gratuitous, the depositary must safekeep the
object of the deposit applying a lower standard of duty of care; with the standard that
he or she demonstrates in safekeeping his or her own property.®

The contractual penalty (or stipulated penalty - Lat. stipulatio poenae) has great
importance in relation to contractual liability. As the aforementioned rules indicate,
a contract being the parties’ juridical act, it seems logical that they are entitled to
devise a mechanism for redressing any damage caused by its breach. A very practi-
cal method for doing this is the stipulated penalty, which, in the form of liquidated
damages, compensates a party to a contract in the case of the counterparty’s breach
of contract. Under the SrbLO, a clause on stipulated penalty may be agreed upon by
the parties either for the case of non-performance or for default in performance. Its
object is usually an obligation to pay a certain amount of money to the other party,
but it may also be a proprietary gain of any kind.” Since the stipulated penalty may
be agreed upon either for non-performance or default in performance, the law states
that if its nature is not specified by the contract, it shall be considered that it has

83 Jankovec, 1993, pp. 30-37.

84 Karanikic¢ Miri¢, 2013, p. 53.

85 Dudas in Pajti¢, Radovanovi¢ and Dudas, 2018, p. 570.
86 Dudas in Pajti¢, Radovanovié¢ and Dudas, 2018, p. 573.
87 SrbLO, Article 121 (1) and (2).
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been stipulated for the case of default in performance.” However, a major restric-
tion is imposed by the SrbLO in terms of the scope of its application: it may not be
stipulated for pecuniary obligations.” It may be stipulated either in a total amount or
in a percentage of the value of the claim, for each day of default, or in any other way by
parties’ choice.” The law however states that the agreement on the stipulated penalty
must be concluded in the same form as the main contract if a statutory form is pre-
scribed for the contract.” This is another example of the application of the principle
of parallelism of forms in Serbian contract law.”® The law unambiguously declares
the accessory nature of the stipulated penalty: the parties’ agreement on stipulated
penalty shares the legal fate of the secured claim, as the law puts it somewhat poetical-
ly.** In addition, it specifically prescribes that the agreement on the stipulated penalty
loses its legal effect if non-performance or the default in performance is attributable
to a cause for which the debtor could not be held liable.”” The accessory nature of the
contractual penalty however knows one exception, developed by case law, and sup-
ported by the literature. This is the so-called irregular contractual penalty, which is
concluded without a basic claim it could be an accessory to. Although the law does not
regulate irregular contractual penalty explicitly the majority opinion in the literature
is that it should be considered valid, since it is not contrary to the general limitations
of the principle of freedom of contract.*®

The creditor’s rights depend on whether the penalty has been instituted for the
case of non-performance or for a default in performance. In the former case, should
the debtor fail to perform, the creditor is entitled to request either the performance
of the contractual obligation or the payment of the penalty.”” The creditor forfeits
the right to request performance if he or she requested the penalty.' In contrast,
a stipulated penalty does not institute the right of the debtor to withdraw from the
contract by simply paying the sum of the penalty to the creditor, unless that was the
intention of the parties when they agreed on the penalty.!® When the penalty has been
instituted for the case of delay in performance, the creditor is entitled to cumulate
the penalty with the claim for performance.’*> The law establishes the relationship
between the accepting debtor’s performance and the claim for the payment of penalty
due for cases of default in performance. If the creditor accepts the performance, he
or she forfeits the right to request the payment of penalty instituted for a delay in
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92 SrbLO, Article 270 (3).
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performance, unless he or she has immediately notified the debtor that he or she
reserves the right to request the penalty.’*®

The interest of the debtor is protected by the rule prescribing that the court
shall - upon his or her request - reduce the amount of the penalty if it is found to be
grossly excessive in relation to the value and relevance of the object of the debtor’s
contractual obligation.?*

The stipulated penalty, as its name implies, has a certain punitive element, deviat-
ing from the basic logic of civil law liability, which aims to restore or compensate for
loss, but not to punish. The punitive element of the stipulated penalty appears in a
broader sense in relation to the rule according to which the creditor may collect the
amount of the stipulated penalty even if he or she did not, in fact, suffer any meaning-
ful loss because of the non-performance or default in performance.'® This is a major
advantage for the creditor, since in the case of breach of contract he or she does not
need to prove that the damage has actually been sustained, but simply requests the
payment of the penalty. The creditor will regularly do so if the actual damage is lower
than the amount of the penalty.’®® However, if the actual damage is higher than the
amount of the penalty, the creditor is entitled to request the difference between the
actual damage and the amount of the penalty to obtain full compensation.!” For the
compensation for this difference, the rules of contractual liability apply, which means
that the creditor needs to prove the extent of the actual loss exceeding the amount of
the penalty.’®® Finally, the law determines the relationship between stipulated and
statutory penalties. Sometimes, though not very often, a statute may oblige the debtor
in specific transactions to pay the creditor a certain amount of penalty in case of non-
performance or default in performance. If in such a case a contractual penalty is also
stipulated, the creditor may not cumulate the statutory and the contractual penalty,
unless the statute prescribing the penalty allows such cumulation.'®

The functional equivalent of stipulated penalty for pecuniary obligations is the
default interest, provided the creditor accepts the interest in lieu of claiming damages
on the grounds of contractual liability. It is payable by any debtor in a pecuniary
obligation, not only those arising from contract, but it has the greatest significance
in relation to contractual obligations. The SrbLO prescribes the duty to pay default
interest in case of a debtor’s pecuniary obligation, but it is regulated in detail by a
special statute.’® This special statute is the Act on Default Interest adopted in 2012.
According to this act, the default interest is 8% per annum, added to the reference
interest rate of the Serbian National Bank. The SrbLO specifies that the contractual

103 SrbLO, Article 273 (5).
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106 Jankovec in Perovié, 1995, p. 638.
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interest is to be applied even after the debtor is in default if it is higher than the default
interest.''! However, this can rarely if ever happen, since the contractual interest rate
is set at a much lower level than the default interest rate. Similarly to contractual
penalty, the creditor may claim default interest even if he or she did not sustain any
actual damage because of default, or the actual damage is lower than the amount of
the default interest.!'? If the damage is higher than the default interest, the creditor is
entitled to request the difference to achieve full compensation.!*® Finally, the SrbLO
tackles the issue of the so-called anatocism, which is the obligation to pay compound
interest. It specifies that default interest cannot be calculated on due, but unpaid
contractual or default interest, just as on any other periodical pecuniary obligations
unless otherwise provided for by statute.''* However, a default interest can be claimed
for unpaid interest accrued from the day when the claim for its payment has been
filed with a court.!® The default interest is also calculated on periodical pecuniary
obligations from the day when a claim for their payment has been lodged."*

6.2. Croatia
In the HrvLO, in comparison to the former federal law, the rules on contractual
liability*” have been removed from the part pertaining to the general effects of obli-
gational relationships to the part comprising rules on contract law, among the general
legal effects of the conclusion of a contract. Though this may imply that contractual
liability emerges only for the breach of contract, the literature highlights that it may
arise in relation to the performance of any pre-existing obligational relationship.!'8
Concerning the content of the rules of contractual liability, the HrvLO corresponds
almost verbatim to the rules of the SrtbLO. However, there is one discrepancy of great
significance. Namely, regarding the scope of contractual liability, the HrvLO explic-
itly states that the creditor is entitled not only to compensation for accrued damage
and lost profits but to fair compensation for moral damage as well.!® The literature
stresses that the introduction of contractual liability for moral damage into the HrvLO
was in line with recent developments in civil law, especially taking into account the
Principles of the European Contract Law edited by professor Ole Lando.'?* Concerning
the rules on contractual penalty,’* the HrvLO shows no major differences in com-
parison to the rules of the SrbLO. A lenient contractual liability regime is applicable
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to gratuitous loans'??> and deposits.’® The HrvLO also links the liability for material
and legal defects to contracts concluded for consideration. In relation to contracts for
donation the HrvLO explicitly excludes it,'** whereas, in case of a loan for use, such
liability is envisaged more leniently than the general rules.'*

The rules on contractual and default interest have been, however, removed from
the part pertaining to rights and obligations arising from an obligational relationship,
where they had been regulated in the former federal law. A new chapter on pecuniary
obligations has been created in the HrvLO, where the rules on contractual and default
interest are now found.'? In addition, there is no special statute on default interest, as
in Serbia, instead, all the rules are contained in the HrvLO. Aside from the different
regulatory method and systematization of the rules on default interest, the HrvLO has
some rules that represent novelties in comparison to the former federal law. First, the
law differentiates the default interest rate depending on whether the pecuniary claim
arose from a commercial contract (or from a contract between a business organiza-
tion and an entity governed by public law) on the one hand, and all other transactions,
on the other. In the former case, the interest rate is 8% plus the average interest rate
of the Croatian National Bank effective in the past semi-annual period, while it is 5%
plus the average interest rate in the latter.!”” The other major novelty is the possibility
of the parties deviating by their consent from the statutory rules on default interest.
The former federal law considered the rules on default interest as being mandatory,
and the effective Serbian law still does so, thereby not allowing parties to deviate
from it, regardless of the nature of the transaction.!?® The HrvLO specifies, namely,
that in commercial contracts and contracts between a business organization and an
entity governed by public law, the parties may agree on a different rate of the default
interest, but only according to the rules on the limitation on contractual interest
rate.!® These rules specify, that in commercial transactions, as well as in transactions
between business organizations and entities governed by public law, the parties can
stipulate the rate of contractual interest, but it may in no case be higher than the
rate of the default interest increased by 50%. However, if the derogation from the
statutory rules on default interest runs contrary to the principle of good faith and fair
dealing, causes an obvious inequality between the rights and the obligations of the
parties, especially in the light of commercial practices and the nature of the object
of the obligation, the stipulation shall be considered null and void.”*® In determin-
ing whether the stipulation shall be considered null and void, it shall be relevant if
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there were legitimate reasons for the derogation from the statutory rate of the default
interest.'

6.3. Slovenia

Unlike the HrvLO, the SvnCO retained the rules on contractual liability*** and stipu-
lated penalty*® in the part pertaining to the general rules of obligations, within the
rules on creditor’s right and debtor’s obligations, as was the case in the former federal
law. There are no discrepancies to be found in the wording of these rules when com-
paring Slovenian and Serbian law, except for the one rule relating to the element of
foreseeability of damage. According to the SvnCO, namely, the scope of the debtor’s
liability is limited to the actual damage and lost profit that he or she should have fore-
seen at the moment of the breach of contract,** whereas the SrbLO, just as the former
federal law, binds the requirement of foreseeability to the moment of conclusion of
the contract. This change in the rule has been criticized in the literature, since it
shifts the distribution of contractual risks without a legitimate reason, and opens the
door for fraudulent conduct by the parties.’* Similarly to Serbian and Croatian law,
the SvnCO also envisages a lenient regime of contractual liability in gratuitous con-
tracts, for instance in relation to the scope of application of the liability for material
and legal defects,’*® the contract for donation,'® the contract of loan,'® the contract
of deposit.*

As for default interest, the SvnCO regulates this subject matter in the part pertain-
ing to pecuniary obligations,'*’ thus in terms of the systematization of these rules, it
departs from the solution adopted in the former federal law that regulated default
interest in the part pertaining to the rights and obligations arising from an obliga-
tional relationship. Concerning the content of the rules, two major discrepancies may
be identified, when compared with the SrbLO in effect.

Firstly, the rate of the default interest is fixed by the SvnCO itself, just as in
the HrvLO. However, unlike the norms of the HrvLO, the reference rate set by the
Slovenian National Bank is not a variable element of the rate of the default interest
under Slovenian law. The SvnCO sets a rate of the default interest at 8% per annum
unless otherwise specified by a separate statute.!* Based on this statutory ground the
legislature enacted a separate Act on Default Interest in 2007, which sets the rate at
8% plus the interest rate applied by the European Central Bank for main refinancing
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operations (applicable for the previous six-month period). The total rate of the default
interest is published by the minister for finance in the Slovenian Official Gazette.!*?

Secondly, the parties to a contract can stipulate a higher or a lower default interest
rate than the one specified by the SvnCO.* The literature considers the freedom to
agree on different default interest rate as being part of the principle of freedom of
contract,'* hence the statutory rules on default interest should be applied only if the
parties have not agreed otherwise.'*®

7. Slovakia

7.1. Overview

The issue of damages (ndhrada skody) for breach of contract is extremely compli-
cated in Slovak law. It is necessary to distinguish whether the breach relates to a
commercial or non-commercial contract. In non-commercial relations, the SvkCC
generally does not distinguish between damage caused by breach of contract and
damage caused by breach of a non-contractual obligation.*¢ In both cases, the same
legal regulation applies; thus, damage caused by breach of contract is treated in the
same way as damage caused by tort. The situation is slightly different in commercial
relations: the regulations of liability for damage contained in § 373 et seq. of the
SvkCommC apply primarily only to damage caused by the breach of an obligation,
but through § 757 of the SvkCommC, this regulation applies mutatis mutandis to
damage caused by a breach of the SvkCommC. However, if the breach is a breach of
another law, different than the SvkCommC (or the Act on Protection of Competition),
compensation for damage will be governed by the SvkCC,**” which - as mentioned
above - does not distinguish between damage caused by breach of contract and
damage caused by tort.

7.2. Culpability

In non-commercial relations, liability for damage caused by breach of contract is
based on presumed fault (zavinenie). Thus, according to § 420 (3) of SvkCC, the debtor
may be exempted from liability if he or she proves that he or she did not cause the
damage. By contrast, in commercial relations, liability for damage is conceived
objectively without fault, i.e., as strict liability; the debtor can therefore only be exon-
erated from liability if he or she proves the existence of circumstances precluding
liability.*®
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7.3. Foreseeability
In commercial relationships, § 379 of the SvkCommC applies in the event of breach
of contract, according to which no compensation is payable for ‘damage in excess of
that which the obliged party foresaw at the time of the creation of the contractual
relationship as a possible consequence of the breach of its obligation or which could
have been foreseen in the light of the facts which at that time the obliged party knew
or ought to have known in the exercise of ordinary care.”*

In contrast, the SvkCC governing primarily non-commercial relationships
contains no such limitation. The foreseeability (predvidatelnost) of damage in non-
commercial relations is therefore only relevant in connection with the issue of fault
since damage is not considered to be caused by a fault if it was neither foreseeable in
general nor foreseeable by the tortfeasor. However, unlike in commercial relation-
ships, foreseeability relates — from the time perspective - to the moment of the breach
of contract, not to the moment of its conclusion.

7.4. Clauses excluding or limiting the liability
As regards the possibility to exclude or limit liability in advance, in non-commercial
relationships it is held that neither the exclusion nor the limitation of liability can
be agreed to in advance. This is argued in particular by reference to § 574 (2) of the
SvkCC, according to which an agreement ‘by which someone waives rights that may
arise only in the future’ is invalid.’® In contrast, a limited, restricted application of
the aforementioned provision is being argued for in the literature.'*

In commercial relations, the resolution of this issue is primarily based on the man-
datory § 386 (1) of the SvkCommC (‘The right to compensation cannot be waived before
the breach of the obligation from which the damage may arise.”) and the dispositive
nature of § 379 of the SvkCommC, according to which the parties may regulate the
scope of compensation for damages differently. Therefore, the prevailing view is that
the parties may contractually adjust the scope of damages (limit their amount), but
they cannot agree on an effective exclusion of liability before the breach of contract.!*
The literature also allows for limitation of liability, for example, through an agree-
ment to extend the circumstances precluding liability or to base liability on fault.!*
However, there are also opinions that ex ante limitation of damages is not permissible
even in commercial relations.'**

In contrast, in both commercial and non-commercial relations, the law expressly
allows for the stipulation of a contractual penalty. According to § 545 of the SvkCC
(which is also applicable in non-commercial relations), the creditor is ‘not entitled to
claim compensation for damage caused by the breach of an obligation to which the

149 For details see Csach, 2009b.

150 Stevéek, 2008.

151 Dulak, 2011; Stevéek, 2019.
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contractual penalty applies, unless the parties’ agreement on the contractual penalty
implies otherwise.” The contractual penalty agreement thus excludes the creditor’s
claim for compensation for damages caused by the breach of an obligation secured by
a contractual penalty.”® The contractual penalty may thus constitute a permissible
means of limiting the amount of damages. However, if the purpose of the contractual
penalty agreement was to circumvent mandatory provisions on the impossibility of
waiving a right in advance,'® then such an agreement would be null and void under §
39 of the SvkCC for circumvention of the law.

7.5. Reduction of loss. Substitute transaction

In both commercial and non-commercial relationships, the creditor is obliged to take
measures to reduce the extent of the loss. According to § 417 (1) of the SvkCC ‘the one,
to whom damage is threatened, is obliged to act to avert it in a manner appropriate
to the circumstances of the threat.” At the same time, according to § 441 of the SvkCC
‘[ilf the damage was also caused by the fault of the aggrieved party, he shall bear the
damage proportionately; if the damage was caused solely by his fault, he shall bear it
himself’

In commercial relations, this obligation to take measures to reduce the extent
is more explicit. Under the SvkCommC, the aggrieved party is not entitled to com-
pensation for that part of the damage which is caused by his or her failure to comply
with an obligation laid down by legislation enacted for the purpose of preventing the
occurrence of damage or limiting its extent.!>” At the same time, according to the law,
the person threatened with damage is ‘obliged, taking into account the circumstances
of the case, to take the measures necessary to avert the damage or to mitigate it. The
obliged person is not obliged to compensate for damage caused by the aggrieved
party’s failure to fulfill this obligation.”® According to § 385 of the SvkCommC ‘[i]
f the aggrieved party has withdrawn from the contract because of breach of the
other party’s contractual obligation, he shall not be entitled to compensation for the
damage caused by his failure to take timely advantage of the opportunity to conclude
a substitute contract for the purpose which the contract from which the aggrieved
party has withdrawn was intended to serve.’

7.6. Compensable loss
In Slovak law, in principle, only property damage is compensable. Non-pecuniary
damage is compensated only in cases provided for by law. At present, the right to
compensation for non-pecuniary damage caused by a breach of contract is allowed
only quite exceptionally, e.g., in the case of a tour contract. A special case of compen-
sation for non-pecuniary damage in non-commercial relations is a situation where

155 Oveckova, 2011, p. 216.

156 SvkCommC, § 386 (1); SVKCC, § 574 (2).
157 SvkCommC, § 383.

158 SvkCommC, § 384 (1).
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the debtor breaches its obligations arising from liability for defects and the creditor
successfully asserts them in court. In such a case, the creditor is entitled to appropri-
ate financial compensation.'*

Asregardsthe possibility for the court to reduce the damages, this possibility exists
only in non-commercial relationships,’*® but not in commercial relationships.'®

7.7. Liability for intermediaries

In both commercial and non-commercial relationships, the debtor is liable for breach
of contract regardless of whether he or she intended to perform the obligations under
the contract himself or herself, or through a third party. In commercial relations, this
conclusion follows directly from § 331 of the SvkCommC, according to which ‘[i]f the
debtor performs his obligation with the help of another person, he is liable as if he
had performed the obligation himself unless this Act provides otherwise.” The SvkCC
does not contain such an express rule for contractual obligations, but it does contain
a general rule according to which ‘damage is caused by a legal person or a natural
person when it was caused in the course of their activity by those whom they used for
that activity. Such persons shall not themselves be liable for damage so caused under
this Act; their liability under labor law shall not be affected thereby.”2 A special regu-
lation is contained in the rules of the contract of mandate [prikaznd zmluval, where,
according to § 726 of the SvkCC, if the mandator has allowed the agent to be appointed
by the mandatary or if such an agent was indispensable, the mandatary is liable only
for fault in the choice of the agent.

7.8. Gratuitous contracts
Slovak law does not distinguish between gratuitous contracts and contracts for con-
sideration from the point of view of damages for breach of contract. Even the breach
of a gratuitous contract may give rise to a claim for damages.

8. Concluding remarks

8.1. Strict liability for breach of contract
As a tendency, liability for breach of contract is - contrasted to the fault-based system
of liability in tort - a regime of strict liability. There is a possibility for the party breach-
ing the contract to be exonerated from liability, but the room for exoneration is rather
narrow. That is why liability for breach of contract is strict in the grammatical sense.
Although narrowing the opportunity for exoneration is provided with somewhat
different solutions, the trend of making strong distinctions between liability in tort

159 SvkCC, § 509 (2).

160 SVKCC, § 450.

161 SvkCommC, § 386 (2).
162 SVKCC, § 420 (2).
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and liability for breach of contract is clear. Liability for breach of contract is getting
further and further away from the thought of fault and the concept of wrongfulness
tort law is based on. Therefore, liability regimes become increasingly complex. The
most complex regime seems to be the Slovakian one, where a distinction is to be made
between commercial and non-commercial contracts. Therefore of this division, in
non-commercial relationships liability in tort and liability for breach of contract are
addressed in the same, fault-based regime, while a specific regime is provided for
breach of commercial contracts making such liability a strict one. In other jurisdic-
tions, the main dividing line is between tort and contract. This, however, does not
necessarily mean that there are different rules to apply for establishing liability. In
the Czech Republic, Romania, Serbia, Croatia, and Slovenia, the same rules are to be
applied for contractual and non-contractual liability, as far as the basis of liability is
concerned. In these jurisdictions, the main differences between contractual and non-
contractual liability are the foreseeability limit as to liability for breach of contract,
the compensability of non-pecuniary damage, and the limitation period. This does
not mean, however, that fault is to be assessed the same way in the context of con-
tractual and non-contractual liability. Courts are tending to shift the level of required
conduct to a higher standard in cases of contractual liability. The burden of proof as
to fault - as a precondition of liability - is generally reversed.

In Hungary and Poland, the difference between tort as a fault-based liability
regime contrasted to the strict liability for breach of contract is reflected in different
rules of exoneration from liability. The same is the case in Romania, where culpabil-
ity is interpreted with a similar result. All three jurisdictions allow exoneration from
liability only if the party that breached the contract can prove that the ground for
the breach fell beyond his or her control. With such a solution, the relevant jurisdic-
tions are converging to international legislative and soft-law products of unification
of law, such as the CISG, the UNIDROIT Principles, the DCFR, and the PECL. Liability
for breach of contract is strict liability in Czech law as well. Similar conclusions can
be drawn as to Serbian law, while the issue there is controversial. Hungarian and
Romanian law seem to explicitly rule out the right of the creditor to choose between
contractual and non-contractual titles: if the claim can be based on a breach of con-
tract, the obligee is prevented from claiming damages on a non-contractual basis.

8.2. The foreseeability limit
Liability for breach of contract is limited in the relevant jurisdictions. In Polish and
Czech laws, the main tool of liability is provided by doctrines of causation. In other
jurisdictions, liability is limited to losses that could have been foreseen by the debtor.
In Romanian, Hungarian, Serbian, Croatian, and Slovenian law there is a statutory
limit: liability of the party for breach of contract is limited to the losses that might
have been foreseen at the time of concluding the contract as a possible consequence
of the breach. This limitation shall not protect the party who breached the contract
intentionally or by gross negligence with the difference that in Hungary this excep-
tion is provided only for intentional breach of contract. Again, the most complex
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picture is shown by Slovakian law. In commercial relationships, liability is limited
to losses that might have been foreseen at the time of concluding the contract. In a
non-commercial relationship, there is no such limit to be applied but liability shall
not be established for losses that might not have been foreseen by the tortfeasor at the
time of wrongdoing (that is, the breach).

Thus, the law creates incentives for the parties to disclose their specific business
risks to the counterparty at the time of contracting to shift such risks, going beyond
the ordinary ones, to that counterparty.

8.3. Compensating non-pecuniary loss

If the party caused damage by breach of contract, such damage may occur as a non-
pecuniary loss. The relevant jurisdictions tend to exclude awarding non-pecuniary
damages in the context of the liability for breach of contract and limit this opportu-
nity to liability in tort (except in the case of travel contracts). This is mentioned as one
of the main differences between liability for breach of contract and liability in tort.
Croatia, Romania, and Hungary are exceptions. In Hungarian contract law, the claim
for awarding the functional equivalent of non-pecuniary damages (solatium doloris)
shall be assessed according to the rules covering liability for breach of contract if
interference with inherent rights of the party occurred via a breach of contract.

8.4. Gratuitous contracts
Although gratuitous contracts are enforceable, liability for breach of gratuitous
contracts may be reduced compared to transactions for consideration. This reduced
liability is provided either on the level of defining contractual obligations (Serbia,
Croatia, Slovenia, the Czech Republic) or by establishing a lower level of required
standards of conduct (Hungary). There is no difference between liability for breach
of gratuitous and onerous contracts in Slovakian and Polish law.

8.5. Penalty and liquidated damages
Agreed remedies play an important role in allocating contractual risks as well as in
creating incentives for performance. Penalty is an accepted, agreed upon remedy in
the jurisdictions addressed by the research. There are two fundamental functions of
penalty: it provides a lump sum compensation and also increases the cost of breach of
contract for the obligor. By increasing the cost of breach of contract the enforceability
of penalty supports the principle of performance in kind. In general, the relevant
jurisdictions attempt to construe penalty to be capable of performing both functions.
Penalty has a punitive character in so far as there is no need to prove actual loss to
enforce itin the relevant jurisdictions. The main difference lies, however, in, whether
the loss exceeding penalty can be compensated or not. In some of the relevant jurisdic-
tions, the loss exceeding the penalty shall not be compensated, except in Romanian
law in so far as the obligor was liable for unforeseeable loss as well. The exceptions
are Hungary, Serbia, Croatia, and Slovenia where the part of the loss exceeding the
penalty and suffered by the aggrieved party shall be compensated according to the
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rules of liability for breach of contract. Thus, while in most jurisdictions, penalty
functions as a lump sum compensation, which brings it close to liquidated damages,
in Hungarian law it is a punishment. If the parties want to standardize damages under
Hungarian law, they have to implement a liquidated damages clause in the contract.

8.6. Exclusion clauses

As a main rule, the parties are free to allocate contractual risks and to limit their
liability for breach of contract. In all the relevant jurisdictions, however, there are
limits on the enforceability of such clauses. Liability for intentional breach of contract
or gross negligence cannot be excluded. In Slovakian law, limitation or exclusion of
liability is not permitted in non-commercial relationships at all, while in commercial
relationships the parties seem to be allowed to limit liability, although this doctrine
is challenged. In Czech law, in addition, limitation of liability is not allowed for loss
suffered by a weaker party.

8.7. Liability for intermediaries
The relevant jurisdictions are consistent in that in the context of liability for breach of
contract, the obligor shall be liable for the intermediary employed for rendering per-
formance as if he himself (she herself) had performed. In Hungarian law the liability
is stricter if performing via an intermediary was itself a breach of the contract; in
such cases, the obligor shall be liable for all the losses that would not have occurred if
such obligor had performed personally.
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