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Theoretical Issues of Employment Contracts and
Collective Agreements on Current Regulatory Issues

Noéra JAKAB

Thanks to the intellectual tradition, labor law as a discipline is defined, in part, by
its subject matter, which is the employment relationship and the rules that govern
it. In a broader context, however, labor law provides a normative framework for
all the institutions of the labor market, both active and existing, such as business
organizations, trade unions, employers’ representatives, and the state as employer
and legislature. Moreover, labor law is very closely linked to civil law, social security,
financial law, and company law. The starting point for our analysis is the existence of
the employment relationship as a separate economic and legal category. The theory
of labor law derives from the fact that the employee is subordinate to the employer
(‘subordination’), so that it is in fact the law of contingent labor. ! It also corresponds
to an economic relationship involving personal service for consideration. Labor law
is therefore concerned with the establishment? and the way in which these relation-
ships are regulated.® Labor law covers not only the relationships of individuals but

1 ‘The existence of labor law is ultimately due to the birth of the ‘free labor contract’ (freier Arbe-
itsvertrag), which gave way to the idea of contractual freedom, and thus to private law, instead of
the public law approach. At the same time, however, an impartiality emerged in the private law
order which gave one party the power to shape the legal relationship in the process of contract
and then of performance, if such a distinction can be made at this early stage of development.
This inequality, which directly led to the permanent dependence of the individual worker,
virtually displaced the principle of contract (Verdrangung der Vertragsorientierung), which is also
contradictory because in this relationship the basis of dependence was the contract itself.’ Kiss,
2014, p. 42.

2 In common law countries, these relationships are usually established by contract. See Col-
lins, Ewing, and McColgan, 2012.

3 In common law countries, this can typically be regulated by common law and social legisla-
tion itself, as well as collective bargaining and workplace practice.
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also those of the collective. In its unity and structure, labor law is situated on the
borderline between private and public law.*

It is also an essential feature of labor law that its rules are constantly changing,
mostly in response to economic and social events. Tamds Prugberger writes that
labor law in civil states is the product of an evolutionary development of law.’ In this
evolutionary development of the law, we think it is important to outline the line of
thought that explains the disappearance—and then the revival and strengthening—of
the private nature of labor law.®

As Kéroly Szladits puts it,

The development of private law into public law, which is so much talked about
today, is not the increasing occupation of space by the idea of community, not
the foregrounding of the public interest, but the characteristic feature that
individual self-government is shrinking more and more noticeably and very
significant areas of the relationships between private individuals are becom-
ing subject to the regulation of public authorities, as in labor law.”

In modern labor law, therefore, the unequal position of the parties and state interfer-
ence mean that the principle of freedom of contract is not applied to the same extent
as in civil law, the whole branch of law being imbued with public law elements.

That is, the contractual nature of labor law cannot be disputed, but some of the
rights and obligations that comprise the content of the employment relationship are
not determined by the contracting parties.® Private labor law is a legal expression
of the parties’ self-determination (individual self-government). Consequently, the
fundamental principle of private labor law is the so-called contract principle. More
specifically, this means that everyone has the possibility of establishing and shaping
their legal relationships through regulations that facilitate self-determination. In

4 Deakin and Morris, 2012, pp. 3-5. On dogmatic issues of labor law, see Richardi, 1992; 1968;
1988. On the development of British labor law, see Deakin and Morris, 2012, pp. 7-49.

5 Prugberger, 2001, p. 73. See Deakin, 2000, p. 2.

6 Not only the changing economic environment and technological developments, but also the
changing employer structure that has resulted from them, have played a role in this evolution-
ary development. The changing employer structure is beyond the scope of this research, but
will be the subject of future research. The most important changes are as follows: employers’
organizations are increasingly seen as investment and risk communities, so organizational and
management methods are changing: risk and loss are minimized (just-in-time, lean manage-
ment); the network of interests of the enterprise and the employer is changing, and employee
representation is changing accordingly; decisions of companies that are often controlled and
monitored across borders affect employees, and fresh consultation and new information mecha-
nisms must be developed accordingly. The changing employer structure is beyond the scope of
this study, but will be the subject of future research. See Kiss, 2013, pp. 3-4; Collins, Ewing and
McColgan, 2012, pp. 38-44; Rogowski, Salais and Whiteside, 2011, pp. 229-242.

7 Kelemen, 1941, pp. 17-18.

8 SeeKiss, 2005, pp. 32-33.
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addition, however, it is the legislature’s task to develop rules that protect the indi-
vidual employee against the power of the employer.

During the Industrial Revolution in the 18th and 19th centuries, the legal system
applied the principles of private law—property law—to the commodification of labor.
At first, the labor contract was considered a classical private contract. The freedom of
property took absolute precedence over the interests of the worker. However, keeping
labor law purely within the framework of private law was untenable in the long term,
since the parties subject to private law relationships are those who are subordinate to
the market, whereas the asymmetry between employer and employee is clearly.’ The
contractual freedom of the employee’s will was only an illusion. In the last century
or so the unbridled pursuit of the employer’s interest may have led to the emptiness
of the employment contract, and today, the emptiness of the employment contract
can be considered one of the marginal problems of labor law (both Hungarian and
foreign).?

There are two ways to protect the weaker party and thus limit contractual
freedom: collective action, and state intervention.!! The first happens in this order:
the period of contractual freedom is followed by the gradual recognition of the
freedom of association, then a period in which collective agreements are concluded,
and they gain the power to transform the terms of individual employment contracts,
and their scope is recognized as extending to the legal relationships of non-organized
members. The next stage is the period of state intervention, when the state intervenes
in the private relationships of the parties—for example, in the event of strike actions,
limits on working hours, the imposition of health and safety requirements on employ-
ers, and the imposition of minimum wages. However, the norms protecting workers
do not mean the abolition of the legal basis for contractual obligations. By World War
I, most developed countries had consolidated labor law.!? In the period following
World War II, the general democratization and expansion of the social function of the
state became increasingly widespread. The fundamental moral foundations of the so-
called welfare state or social state of law began to be laid by the increasingly frequent
inclusion in national constitutions of fundamental social rights as elements of the
second generation of human rights. Welfare states were based primarily on rapid and

9 Hajdu and Kun, 2011, p. 59.

10 ‘It may seem thatthe contract of employment is relevant only as a causa, and plays little or no
role in the formation of the legal relationship at the time of performance’ (Kiss, 2014, p. 40). This
is also reflected in the fact that Dutch labor law theory treats employment contracts as similar to
civil law consumer contracts, a view not alien to Tamas Prugberger and Gyorgy Kiss, which also
provides protection for the weaker party to the contract, the employee.

11 Hajdu and Kun, 2011, p. 59.

12 Building on the foundations of private law, state intervention was strengthened on the one
hand, while on the other hand collective agreements were incorporated into the legal system,
and the field of law began to become more autonomous and unified (between 1910 and 1927 the
Code du Travail unified labor law rules, and the Weimar Constitution of 1919 called for a unified
labor law). Works constitutions appeared as the embodiment of the principle of democracy, and
the internationalization of labor law began (ILO, 1919) See Hajdd and Kun, 2011, pp. 60-61.
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sustained economic growth based on large-scale, standardized mass production and
Keynesian demand-stimulation economic policies. The economic model that devel-
oped from the 1920s onwards, and then enjoyed its golden age in the 1950s and 1970s,
is known as Fordism, after Henry Ford. In this Fordist model, the ‘breadwinning
family man’ is the representative worker. Mass production was largely based on the
bureaucratic, monotonous organization of large-scale factories based on the manage-
ment principles of Taylorism. The classical institutions of labor law developed in this
period in this socioeconomic order. A new development began in the 1970s within the
social dimension of the European Union, and thus European labor law.*?

It is generally accepted that labor law came about as a reaction to industrializa-
tion. The essence of labor law was to define working conditions, as a response to the
intolerable working conditions of the time. However, it was essentially a paradigm
shift that gave rise to such regulation."* This is indeed the case. Bellace refers to the
practice under feudalism, where the laborer (serf) lived on the land and in the house
that belonged to the property owner. Their relationship could last a lifetime.!®

Workers who produced an intellectual product with some higher added value
typically had a short working relationship with the client. In fact, industrialization
changed this system: capital was represented by the ‘landowner’ and the ‘guild-
member master/earner’ under feudalism and the guild system, and by the ‘employer’
under industrialization. Bondage remained—with one small difference: the worker
received a wage for the work done. The employer was no longer obliged to provide for
the worker’s housing and food. The employment could thus be considered a cash-only
transaction; there was no status relationship between the worker and the employer,
and it was ‘merely’® a contractual relationship.”

It is therefore a basic economic fact that during industrialization, the capitalist
requires laborers. In this labor market, the capitalist had no need for surplus labor,
and the risks of working were transferred by the employer to the worker.’®* However,
if risks are imposed on workers they are not prepared to bear and against which
they are powerless, this clearly leads to a dilution of the private nature of labor law.
In the industrial era, there was no talk about employment predictability, and no

13 One of the milestones was the 1987 conference in Zell am See entitled Flucht aus dem Arbe-
itsrecht. Hajdd and Kun, 2011, p. 61; Prugberger, 2008, pp. 39-53.

14 Bellace, 2018, pp. 11-12.

15 Bellace describes this relationship with the term ‘tied cottage,’ referring to the bond between
the parties that came with settling and farming on the property owner’s property. This was
also the case in the family workshop and trade in the medieval guilds, where a similar long-
lasting relationship of trust existed between the assistant, the apprentice, and the expert artisan
until the emergence of manufactories and the dissolution of the guild system. Assistants and
apprentices often lived with the artisan and the guild took care not to employ them for domestic
work. See Csizmadia, Kovacs and Asztalos, 1991, pp. 113-115, 123; Wenzel, 1877; Werbdczy, 1517,
Section III. point 2.6; Prugberger, 1978, pp. 16-18.

16 Ithink it is important to put ‘merely’ in quotation marks, because the contractual relation-
ship—the employment contract—is an essential element of the employment relationship.

17 See Bellace, 2018, p. 13.

18 Bellace, 2018, p. 13.
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certainty about tomorrow. Workers were paid low wages, which could only increase
if they worked longer hours, and they tried to make a living out of it.” In the case
of workers facing dangerous and harsh working conditions, the serf-landowner
relationship became a real worker-employer relationship. In other words, there was
no longer a relationship between employer and worker based on a mutual commit-
ment as between serf and property owner. What we see is a contract under which the
employer agrees to pay wages for the work. There is no promise other than what the
parties negotiate—what they put in the contract, either verbally or in writing. This is
where modern labor law comes into being.

Therefore, we think it is important to stress at this point that it is only the contract—
the employment contract—that binds the parties together. The employment contract
has tried to put parties who were never equal before, according to the traditions of
past centuries, into a position of equality. In fact, in light of the above reasoning,
the principle of freedom of contract made it impossible, in the social and economic
circumstances of the time, to define contractual terms on an equal footing. It is clear,
therefore, that the subordination of employer and employee does not derive merely
from the employer’s extensive right to give instructions, to direct and to control the
performance of the work. During the industrialization period, the paradigm shift
meant that the relationship between the parties based on the employment contract
could not have functioned other than through abuses by the employer. Suddenly, the
workers had ‘freedom’ which, because of their immaturity and lack of means, they
could not use, nor could they be expected to.?’ Understandably, it was the workers who
had some skills and required autonomy who were able to maintain their independence
personally and existentially, as they were the ones who had the experience to do so.

Of course, the contractual agreement between employer and employee and its
strength were influenced by several factors. It is not possible to draw general con-
clusions that apply to all, but the following can, in our view, be justified: the initial
weakness of the employment contract in shaping the legal relationship between the
parties (and thus the contractual terms) can be explained by the contractual relation-
ships prior to industrialization. The individual self-government of the parties has of
course developed in different ways in Europe, influenced by the social structure, the
economic environment, historical events, and the operation of the legal system. The
emergence of atypical employment relationships clearly represents a strengthening
of individual self-government.

The lack of will in individual workers made it clear that labor law could not move
in any other direction than protectionist, protective rules—hence the emergence
of state intervention. The will wants to free itself from the shackles of strict rules.
When individual self-government is strengthened, the parties are clearly touched by

19 Ibid.

20 Bellace also points this out. At the end of the 19th century, in Britain and Germany, and
subsequently in several European countries, minimum working conditions were established
through state intervention and collective bargaining (Bellace, 2018, p. 13).
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the power of contractual freedom, and they want it. The working person does indeed
need protection, but if they can protect themselves, they do not want to work in a
strict labor law regulatory environment. We do not wish to simplify the problem in
any way, but we must see that changes in the world around us have simultaneously
shaped the playing field, and the players, with consequent changes in the rules of the
game. That is why we are talking about the future of labor law. It is only natural that
labor law has a future, but in a different context and on a different basis than it has
had for the last 200 years or so.

Since the development of labor law, there have been different theories about the
essence of labor law. Kahn-Freund, for example, saw the purpose of labor law as the
regulation, promotion, and restriction of management, and the power of organized
labor.?! There is therefore an inherent inequality in the legal relationship, and the
economy is the primary driver of employment relationships, with the law being only
a secondary driver.

We think it is important to go into detail about the subject of labor law, which is
so-called dependent work or self-employed work, in the context of the essence of labor
law. Dependency is the result of economic vulnerability and the related dependence on
the one who exploits their labor. At the end of the 19th century, the realization that not
all worker-employer relationships are economically dependent was formulated, and
this was replaced by the theory of personal dependence. Sinzheimer and his school
taught that employees add their personality to their performance, and that the employ-
ment contract creates a special personal domination relationship based on the service
contract (Dienstvertrag). This theory has also been criticized by some, since the inabil-
ity to provide for one’s own existence cannot be taken as a criterion for delimitation in
the doctrinal foundation of labor law. Following the demise of economic and personal
dependence theory, it was necessary to explain why, in the case of work for others,
subordination should be required in some cases but not in others.?? In our opinion, this
dogmatic need for explanation led to the development of the dual and then the triple
model.?® From this point onward, the employment relationship began to be defined in
relation to other employment relationships, typically in relation to the undertaking
and the assignment. The contractual indeterminacy of the service in the employment
contract became a fundamental demarcation criterion. According to Gyorgy Kiss,
labor law is primarily the law of those who are not at a stage of autonomy where they
do not need to use their labor for the benefit of others. This entailed the incorporation

21 Bellace, 2018, p. 14.

22 Prugberger, 2006, pp. 66-72; Prugberger, 2014, pp. 65-71. See also Deakin and Morris, 2012,
p. 145; Collins et al., 2012, pp. 45-86.

23 SeeKiss, 2014, p. 39. ‘The subject of labor law is so-called dependent or independent work for
another. This characteristic requires an explanation as to why subordination is a differentia spe-
cifica of the legal relationship of working for another, while in others it is not present. Is it at all
possible to explain subordination which, in a private law relationship, on the one hand, makes
this status quo acceptable and, on the other hand, justifies the parties’ room for maneuver, in
particular with regard to the employer’s power to determine performance and to formulate the
legal relationship, including its limits.
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of protective measures into the legal relationship, which served to maintain a state of
equilibrium between the parties. This became the primary task of labor law. While
employment relationships under civil law are synallagmatic (bilateral), the content of
the employment relationship must be made more bilateral as well.**

Bellace argues that if we are talking about limiting the power of the capitalist, we
need to understand what economic force creates this power and what instruments can
regulate it. National regulation was seen by many in the 20th century as a means of
influencing the power of the corporation. By the end of the 20th century, it had become
clear that multinational companies could bypass national regulation simply by moving
production to another country. In Bellace’s view, it is no longer a question of limiting
the power of management, but of leveling the playing field, which has changed.?

In the last fifty years, three major challenges to which the legal system has had
to respond in the context of changes in the economic and social environment must
be highlighted: globalization; changes in the forms of work; and the empowerment
of the individual—and hence, the decline of collective consciousness. What all three
have in common is that technological innovation has had a major impact on the
development of these processes.? In this evolution, in our view, economic and social
changes are pushing the employment relationship toward civil employment relation-
ships, blurring the sharp boundaries between the different legal relationships and
often transforming them into each other.

Blanpain wrote of globalization and technological innovation as leading to the
fragmentation of companies into interconnected groups where work is organized on
a project basis. This changes the role of the employment relationship and the role of
the social partners.”” In effect, the gig economy represents a network of individuals
connected to each other along separate projects.?®

When discussing globalization, many point out that collective bargaining at a
national level has been unable to regulate the relationship between employers and
workers. What do we mean by this? Collective bargaining can secure higher wages if it
has wide coverage, is representative of all workers in a given company, and is strong in
a given sector.” In this case, companies tried to use workers from other countries. In
the last 20 years, many companies in developed economies buy materials and finished
products from developing countries under substantially worse working conditions. As
rights advocates have stressed that the buyer company can ask the supplier company
to respect core international labor standards, even in contractual terms, companies

24 Jézsef Radnay sees collective bargaining autonomy as such a protective measure (Radnay,
2001, pp. 259-260; Kiss, 2013, p. 6; Kiss, 2006, p. 255).

25 Bellace points out that in the current economic climate, many people see the future as
uncertain, and not without reason. Trends are emerging that are not encouraging. Information
technologies are mostly eliminating the jobs of workers with average skills (Bellace, 2018, p. 15).
26 Bellace, 2018, p. 15.

27 Blanplain, 1999, p. 497.

28 Mangan, 2018, p. 65.

29 For nearly forty years, we have heard that multinationals are more powerful than the state,
and therefore the response has come from the supranational level.
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have created their own codes of conduct.* It can be said that companies usually
seek to comply with international legal standards through voluntary compliance.®

30 At the World Economic Forum meeting in January 1999, Kofi Annan announced the UN
Global Impact Principles, four of which are related to working conditions. Available at: https://
press.un.org/en/1999/19990201.sgsm6881.html (Accessed: 20 July, 2022). The World Economic
Forum also concluded that new technologies pave the way for economic growth and the reduc-
tion of social inequalities as much as for less noble goals (e.g., civil wars, propaganda). In its
research, the organization created a new measure, digital value to society (DVS), which analyzes
the impact of digitalization on health, safety, employment, the environment, and consumers.
The resulting DVS indicator expresses how a given instance of digital transformation contrib-
utes to value creation in the business sector and society (World Economic Forum, 2017). It was
also in the 1990s that the UN became aware of the growing environmental and social pressures
that threaten the planet and humanity. In response to this threat, in 1983 it established the World
Commission on Environment and Development, better known as the Brundtland Commission.
The Commission worked from 1984 to 1987 to try to find solutions to the world’s environmental
and social problems. The results of their work were published in a report at the end of their
work. The solution to these problems was called sustainable development, defined as develop-
ment that meets the needs of the present without compromising the ability of future generations
to meet their own needs (Report of the World Commission on Environment and Development:
Our Common Future, 2018).

31 In my view, corporate social responsibility (CSR) and public social responsibility (PSR)
activities are part of this process. According to one of the most widely accepted definitions
of CSR, it comprises four interlocking areas of responsibility: economic, legal, ethical, and
philanthropic expectations, which are addressed to companies from the side of society, where
society is understood to mean the broad range of stakeholders of a company. This approach
can be traced back to the work of Archie B. Carroll and his CSR pyramid metaphor (Szegedi and
Mélypataki, 2016, pp. 51-70).

The European Union has also developed its own definition of CSR as a concept whereby
companies voluntarily integrate social and environmental considerations into their business
operations and use these principles to shape their relationships with their wider stakeholders,
i.e., anyone affected by their activities or who has an influence on the company’s operations
(European Commission, 2001).

GSR stands for global/collective social responsibility. One of the happy effects of globaliza-
tion and the development of information technology tools is that different organizations and
individuals can find each other with increasing ease. This, together with the willingness of
individuals and organizations to seek each other out, is making social responsibility global and
cross-sectoral.

To address society-wide problems and to exploit the various opportunities that arise, CSR, PSR
and individual social responsibility (ISR) are becoming interlinked and globalized to work
together in a multifaceted partnership.

PSR is linked to the specific field of activity of public sector institutions. The monitoring of the
functioning of these institutions, of public responsibility, is on the one hand carried out through
the public sphere. This responsibility becomes a public social responsibility when the organi-
zation, in addition to its statutory tasks, carries out activities within its remit, or sometimes
even beyond it, which contribute to meeting important social needs or even to solving problems
(Gazdasagi Versenyhivatal, 2016).

Public sector corporate social responsibility has received increasing attention in recent years.
This is evidenced by several research and projects in this field, including the EU-funded project
Governmental Social Responsibility Model: An Innovative Approach of Quality in Governmental
Operations and Outcomes, which is part of the South-East European Transnational Cooperation
Programme. Social Value and Responsibility in the Public Sector, based on presentations at the
National University of Public Service Workshop, 9 November 2018.
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Technological advances in telecommunications over the decades and the spread of
English as the common language of business have made it much easier for European
and North American companies to do business with each other. A series of bilateral
trade agreements between countries around the world,* following the Uruguay Round
negotiations, have made it possible for products destined for the European market to
be made in Asia, where labor costs are a fraction of those in Europe. With the creation
of the World Trade Organization (WTO), all barriers to international trade seemed
to have been removed. A key issue in this context is how individual companies can
ensure competitive prices and maximize profits while optimizing and reducing labor
costs. In this respect, it is possible to apply an appropriate strategy, considering the
legal framework provided by the Member State concerned.*® Employers can choose
flexible working arrangements, leading to precarious employment.

We have been talking about the information age since the advent of the computer
and the invention of the microprocessor in the 1970s. The world of work has moved
from the factory to the office, where the number of employees has been significantly
reduced. Information technology has completely transformed the way people work.
Instead of many people performing the same repetitive work processes, fewer
workers are using computers to produce products. No wonder companies have put
the individual at the center of this change. After all, to thrive in today’s open labor
market, one needs advanced interpersonal skills, the ability to work in a team, the
ability to problem-solve, the ability to learn and innovate continuously, the ability to
absorb new technologies (soft skills).** Constant adaptation to work has become the
key to successful employment. The above qualities all contribute to this flexibility.
Employees are even more affected by careerism in the 21st century than before.* The
work ethic has also changed. Whereas in the past hard work, honesty and integrity
were important, today the changes are pushing workers to become less emotionally
attached to their jobs and to seek external motivation, for example in leisure activities.
In other words, work is no longer necessarily the defining building block of personali-
ty.3 Workers are no longer necessarily substitutes for each other, and the intelligence

32 The series of trade negotiations, which lasted seven and a half years and involved a total of
123 countries, is still considered a unique initiative worldwide. Available at: https://www.wto.
org/english/thewto_e/whatis_e/tif_e/fact5_e.htm (Accessed: 2 December 2018).

33 Bellace, 2018, p. 17.

34 The learning process must be based on a methodology that allows the individual to adapt to
the new. This is the basis of learning outcome-based education today.

35 Murray and Heron, 2003, pp. 3-4; Holmes, 2007, pp. 7-9.

36 Murray and Heron, 2003, p. 4. Here I refer to the fact that reflexive labor law regulation has
a major role to play in the development of a social policy in which as many people as possible
live in well-being according to their abilities, enjoying social rights to the fullest. Alongside
Freedland and Countouris, Deakin and Rogowski draw on Sen and Nussbaum’s theory of capabil-
ity, described earlier, and relate this to the labor market. See Deakin and Rogowski, 2011, pp.
230-238. Amaryta K. Sen and Martha Nussbaum’s theory of capacity takes a holistic human rights
perspective. Sen is credited with the capability-based approach to disability. His theory focuses
on the person’s ability to function, i.e., whether someone can do something. This theory does not
refer to the existence of a physical or mental ability, but understands it as a practical opportunity.
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and individual commitment of the worker is increasingly important. In this respect,
the traditional employer-employee relationship is clearly changing.

In North America and Europe, it was mainly manual workers who were union-
ized. They truly represent the traditional employer-employee relationship based on
the Fordist model. In their case, there is no strong free will, they were able to achieve
results together. However, from the 1970s onwards, a completely different genera-
tion has grown up, no longer identifiable with the former working class. We call the
millennial generation the digital natives, and they are the ones who have lived with
technology since birth. These workers feel part of an online community that is very
different from the working community of fifty years ago.’

Globalization, the changing nature of work, and the increased role of the individual
are simultaneously and mutually reinforcing the pushing of boundaries in national
labor law. In the 19th and 20th centuries, the improvement of working conditions was
achieved through collective bargaining. The collective consciousness of workers was
strong. But the cross-border activities of multinational companies have weakened
workers’ organizations.® In the digital economy, it is not easy to get workers to take
collective action, as the playing field is completely different.*

Another very important component of the employment relationship has changed
in the 21st century: employers paid wages not so much for the work done but for the
time spent at work.* It varied from country to country as to what other benefits the
employer also paid, such as the cost of incapacity for work due to illness or pension
contributions. Today, however, the employer pays wages for the work done rather

Function is the actual performance of the individual—what the individual achieves through his
or her existence and actions. What is practical opportunity? For Sen, it means ability. In the same
way, he does not use the traditional notion of action; for him it also means desires rather than
specific actions, such as eating properly. To illustrate this, he gives the example of two starving
people. One does not eat out of religious conviction, the other because he has nothing to eat. This
is the difference between action and practical possibility. That is, Sen looks at the interests that
drive the person, rather than his or her actions. He distinguishes between two ways to interpret
one’s interests and performance: the way of well-being, and the way of advantage. ‘Well-being’
refers to the actions an individual takes for his or her personal well-being; ‘advantage’ refers to
the opportunities that are available to a person, which enable him or her to exercise the ability
to choose. A person’s capabilities are in fact the courses of action available to him or her, among
which the person exercises the freedom of choice. The set of capabilities is influenced by the
goods available, the environment around the individual, and his or her personal characteris-
tics, all of which lead to actions. Sen does not specify a method for measuring the capability
set, because the problem and the circumstances cause the individual’s attributes, abilities, and
actions to change constantly (Mitra, 2006, p. 236; Freedland and Countouris, 2011, pp. 378-379).
37 Bellace, 2018, pp. 19-20.

38 In this period in Hungary and in the other former socialist countries, we are faced with an
unfavorable situation in which workers with a modest collective consciousness were even more vul-
nerable after the change of regime. It is noticeable that the disadvantage of nearly forty years after
the Second World War is still difficult to compensate for today. Meanwhile, we can see the changes
in the Labor Code of 1992 and 2012, and the clear emergence of a more civil rights approach.

39 As Bellace puts it, ‘The platform and algorithms work automatically’ (Bellace, 2018, pp.
20-21).

40 Bellace, 2018, p. 21.
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than for the job done,” so the place of work is less important. This has led to the
development of atypical forms of work, such as remote work and on-call work, where
the employer’s right to define the specific nature of the work is clearly reduced.

One can agree with the point of view that sees the information age in the world
of algorithms and applications, in the gig economy, as an industrial revolution* of
work at home,* where there is no point in fighting for minimum wages, for decent
remuneration for work done in extraordinary hours.* At this level, it is of great impor-
tance whether the worker is considered as an employee or as a self-employed person®
(capitalist, owner). Since the Court of Justice of the European Union* has considered
Uber drivers to be workers rather than employees,* the question arises as to what

41 Inthe case of crowdworking, the project approach is also reflected in the fact that the ques-
tion is more about how many hours it should take to produce the service for the customer.

42 Mangan also writes: ‘The world of the gig-economy is most like working at home or on a
piece-rate basis. If the quality of the work is acceptable and it is completed on time, there is
no shortage of compensation. It is important that the work done is not a whole but a part of it’
(Mangan, 2018, pp. 69-71).

43 Bellace and Mangan also refer to the case of the Fair Labor Standards Act of the 1930s in the
United States, which banned work at home (Mangan, 2018, p. 71; Bellace, 2018, p. 22).

44 David Mangan writes at length on the gig economy phenomenon, pointing out, among other
things, that those who work on this platform are mostly looking for additional income or are
doing so because they have been unable to find work in the ‘traditional’ labor market. These
workers are also generally satisfied with their income (Mangan, 2018, pp. 64-67).

45 The Council’s recommendation underlines that an important change is the blurring of the
boundaries between labor market statuses because of structural changes in labor markets. In addi-
tion to the traditional self-employed’ and ‘liberal’ professions, the self-employed status is becoming
more widely used, in some cases even when itis a de facto employment relationship. As the world of
work evolves—with more people working as self-employed, on atypical contracts, or alternating or
combining economically dependent work with self-employment—an increasing proportion of the
workforce does not have sufficient access to social protection because of their labor market status or
the type of employment relationship. (The Council of The European Union, 2019, p. 3).

46 Judgment in Case C-434/15 Asociacién Profesional Elite Taxi v Uber Systems Spain SL. Accord-
ingto the judgment of 20 December 2017, ‘service’ is defined as ‘Any information society service, i.e.,
any service provided at a distance, by electronic means, and at the individual request of the recipi-
ent, normally for remuneration.’ For the purposes of this definition: ‘at a distance’ means that the
service is provided without the simultaneous presence of the parties; ‘by electronic means’'means
that the service is sent from its point of origin and received at its destination by means of electronic
equipment for the processing (including digital compression) and storage of data, and is sent, trans-
mitted and received entirely by wire, by radio, by optical means or by other electromagnetic means;
and ‘at the individual request of the recipient of the service’ means that the service is provided at the
individual request by the recipient of the service by the transmission of data.

47 C-434/15, point 39: 'In that regard, it is apparent from the information available to the Court that
Uber’s intermediary service is based on the selection of non-professional drivers who use their own
vehicles and for whom that company provides an application without which, first, those drivers
would not be able to provide transport services and, second, persons requiring a transfer within the
city would not be able to use the services of those drivers. In addition, Uber has a decisive influence
on the conditions of service provided by such drivers. On the latter point, it appears explicitly that
Uber establishes, through the application of the same name, at least the maximum fare, that it
collects that fare from the customer and then pays part of it to the non-professional driver of the
vehicle, and that it exercises a certain degree of control over the quality of the vehicles and their
drivers and over the conduct of the latter, which may, where appropriate, lead to their exclusion.’
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protection is afforded to workers on the new platform.*® Bellace himself argues that
the answer for labor law may be to return to its core values. The fundamental value of
labor law is that it provides economic security and thus predictability: internally, by
providing rules to protect workers, and externally, by the state, by providing a social
safety net if workers are unable to work in a situation of disruption. Another very
important value is a healthy and safe working environment. In 1998, the ILO set out
the fundamental rights that all states must respect: (a) freedom of association and
the effective recognition of the right to collective bargaining; (b) the elimination of
all forms of forced and compulsory labor; (c) the effective abolition of child labor;
and (d) the elimination of discrimination in respect of employment and occupation.®
These rights should apply as basic rules of the game, regardless of the playing field.*
Security in labor law is therefore about upholding core values.®

Theories of the employment relationship have long held that the employment
relationship reflects market processes, and labor law has been identified with the
actual agreements that emerge in the labor market, by classifying them as legal cat-
egories and extending the protection of labor law to them. Legal analysis throughout
the 20th century has shown that there are two main ways in which an employment
relationship can be established. Under this legal construction, most working people
are either dependent employees or self-employed. This represents the binary divide

48 Mangan refers to an Uber ruling in North Carolina, which found that Uber is not a technol-
ogy company. According to the ruling, just because someone uses a technology does not make
them a technology company. Mangan warns that this argument ignores the changes that have
taken place. See O’Connor et al v. Uber Technologies, Inc., C.A. No. 13-03826-EMC (N.D. Cal.);
Mangan, 2018, p. 70; and Prassl and Risak, 2016, pp. 619-651.

49 International Labor Conference, 1998.

‘The International Labor Conference...(2.) Declares that all Member States, even if they have
not ratified the Conventions in question, are bound by their membership of the Organization,
in good faith and in conformity with the Constitution, to respect, promote and fulfill the funda-
mental rights to which these Conventions refer. These principles are: (a) freedom of association
and the effective recognition of the right to collective bargaining; (b) the abolition of forced and
compulsory labor in all its forms; (c) the effective abolition of child labor; and (d) the elimination
of discrimination in respect of employment and occupation.’

50 Mangan also refers to what Bellace pointed out in the case of algorithms—that algorithms
can lead to inequalities, i.e., discrimination (Mangan, 2018, p. 72).

51 Freedland’s and Countouris’s theory of personal employment relationships will not be
analyzed in this chapter, as I do not consider the concept feasible. However, there are several
elements of the concept that deserve to be highlighted. One of these is about values in work. It
is pointed out that, rightly, the normative basis of labor law is the balancing of the positions of
parties in unequal situations. Human dignity is a first-generation right with which we are all
familiar and which is enshrined in many international documents. Freedland and Countouris
complement this thinking on dignity with the concept of autonomy and equality. Autonomy
means that a person makes decisions about his or her own life (work life) autonomously, without
any constraints. This is complemented by equality, which, like human dignity, is also one of
the oldest first-generation human rights. However, equality is thought of in terms of Amaryta
Sen’s concept of equality—equality based on ability—which is considered the most appropriate
for labor and social law. Dignity is closely linked to the person of the worker, based on personal
work (Freedland and Countouris, 2011b, pp. 372-376).
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of employment relationships. Of the two, the traditional worker enjoys the protection
of labor law. This dual model was reinforced by industrial mass production and sub-
ordination in the factory. In recent years, Deakin and Freedland® have argued that
this model has been shaped by political, social and, ultimately, legal pressures, and
several authors (J. Pélissier, A. Supiot, A. Jeammaud) have accordingly argued that
the changes which have influenced the dual model are due not only to world economic
events but also to changes in the law as a result of legal policy. *®* Countouris is quoted
as saying: ‘The dream of many employers is to be able to afford a workforce without
the need for permanent paid employees. This is not a dream that cannot come true...
the law prohibits in principle the provision of labor for profit yet, allows for significant
exceptions to the prohibition.’*

The changes have occurred at two main levels: on the one hand, employers have
modified the terms of the agreement in ways that the efficient operation of the busi-
ness has required. On the other hand, the modified agreements transformed the
workforce, and new legal categories emerged in the second half of the 20th century:
casual worker, part-time worker, temporary agency worker, false (or ‘bogus’) self-
employed worker, or person with a status like that of an employee, etc.>® Two distinct
strategies have emerged at national and supranational level for managing changes in
the employment relationship. One of the regulatory strategies is to extend the scope of
labor law. This strategy is based on the theory that there is a grey area between subor-
dination and self-employment, where subordination and autonomy are more nuanced.
The redefinition has sought to extend labor law to as many new forms of agreement as
possible.* The second regulatory strategy sought to regulate and protect new atypical
forms of employment through ad hoc legislation. This approach assumed that legal
relationships that have some elements of contingent work (e.g., continuity, full-time
work) deserve some level of protection. This view does not focus on the subject matter
of employment relationships, but rather on taxonomy and classification."

Countouris points out that the law has taken the following approach to employ-
ment relationships that do not fit into the dual model.>® For much of the 20th century,

52 Deakin, 2000; 2001; Davies and Freedland, 1999-2000, pp. 231-248.

53 Countouris, 2007, pp. 2-4. On the Swedish dual model, see Kéllstrom, 1999-2000, pp. 157-186. On
the Dutch regulation, see Peijpe, 1999-2000, pp. 127-156. On the Japan dual model, see Yamakawa,
1999-2000, pp. 99-126. On the Canadian model, see Langille and Davidov, 1999-2000, pp. 7-46.

54 ‘The dream of numerous employers is to be able to avail themselves of a workforce without
also having salaried workers. This is not a dream that cannot materialize...the law poses a
prohibition of principle to the supply of work for profit, by introducing, though, a significant
exception to this prohibition (authorization of ‘temporary work’).’

55 On self-employment, see Szekeres, 2018, pp. 472-484; Countouris, 2007, p. 4.

56 Inthe same way, Act I of 2012 on the Hungarian Labor Code has sought to extend labor law
to as many atypical jobs as possible.

57 Countouris, 2007, p. 5. Mark Freedland and Nicola Countouris propose a new taxonomy by
introducing the notion of personal employment relationships (Freedland and Countouris, 2011a,
Pp. 200-202; 219-224).

58 These are the prohibition, conversion, encouragement, normalization-without-parity, and
normalization-with-parity models.
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the law prohibited all employment, typically fixed-term and part-time, which did not
fit the dual model or fell outside the traditional employment relationship. If not pro-
hibited, it transformed atypical employment into an employment relationship based
on subordination, such as the relationship to fixed-term contracts in several continen-
tal jurisdictions. In addition, the law has given a lower level of protection to workers
who have engaged in atypical employment. At the same time, this regulatory policy
also motivates employers to enter into such contracts, as it means cheaper labor. This
means that regulation then normalizes atypical work without giving workers the
same rights. This also raises the question of a breach of the principle of equal treat-
ment. And the principle of equal treatment is a fundamental value of European labor
law that has had and continues to have a significant impact on the new employment
relationships. It is a pillar of security.

One of the consequences of normalization is the increased prevalence of atypical
forms of work, outside the framework of contingent work and labor law, of course.
Countouris cites the UK and France as examples. In the latter, he refers to the con-
clusion of special contracts that excluded protection against dismissal during the
first two years of employment. Later, however, national legal systems have sought
to establish rights for fixed-term and part-time workers, and even temporary agency
workers, through ad hoc legislation, invoking the principle of equal treatment. This
period can be seen as a period of the normalization of rights.”

Anyone who examines changes in the employment relationship will inevitably
fall into the trap of discourses as determined by the economy, since the prevailing
view is that the profound transformations in the economic structure of industrial
society are inexorably shaping economic relationships, to which the law in general,
and labor law in particular, are adapting. In fact, the newly emerging employment
relationships are constantly putting two fundamental concepts of labor law under
pressure: the employment relationship and subordination. With the normalization of
atypical employment relationships, which enshrines rights, atypical contracts have
grown in a way that has not fallen under the umbrella of contingent employment. An
example of this is the extension of some elements of employment law in the UK to
quasi-contingent workers.®

A similar regulation can be observed in Italy with the introduction of the ‘Biagi
law,” which referred to quasi-subordinate workers as project workers. This was not
a move away from the dual model, but rather typified atypical employment, like the
fixed-term and part-time employment of the past. The law normalized this by not
giving these workers the rights that workers have. It is for this reason that we must be
careful in our conceptualization, because if a third category (tertium genus) is added
to the dual model of employment relationships under labor law and civil law, there is
a high risk of creating a more atypical and less protected legal relationship. It would
be good if the typification of quasi-contingent work moved toward a normalization

59 Countouris, 2007, pp. 5-6. French term for the special contract: contrat premiére embauche.
60 Countouris, 2007, pp. 7-8. See also Bronstein, 2009, pp. 30-69.
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that enshrined rights, like part-time and fixed-term employment, while the latter
two were normalized based on the principle of equal treatment. For quasi-regular
workers, normalization without guaranteeing rights seems to be maintained.®

The myriad of employment relationships, as mentioned above, poses a challenge
to legislatures and legal policy, and a variety of strategies have emerged, either
moving away from or toward the employment-self-employment dichotomy. In this
context, the question is: how is the regulation of the new employment relationships
in Central Europe evolving? The question is also how, with all these changes, will the
place of labor law in the legal system, the concept of the employment relationship, the
employment contract, and the collective agreement evolve in Central Europe? What
is the relationship between labor law and civil law in the countries under study? What
were the arrangements that were introduced in the spirit of flexicurity? How did the
COVID epidemic shape labor law? How is collective bargaining coverage shaped to
measure the state of collective consciousness?

The regulation of the countries being studied is therefore about the foundations
of labor law. We are convinced, however, that based on these foundations, we can
reflect on the future of labor law in the Central European reality in the framework of
new research and cooperation. We believe that we can learn from each other, as the
bases are the same and the regulations do not differ much. We understand each other
and can also determine the future of labor law in Central Europe. This book aims to
contribute to that.

61 Countouris, 2007, p. 8. However, one can agree with Countouris that the driving force of
change is not only due to processes in the economic system, but that law itself has a huge role
to play. Law has just as much influence on economic processes as vice versa. The legal system
is constantly conceptualizing agreements, and it can thus be argued that the emergence of the
now-defunct dual model was not merely an economic product of industrial society. I link this
finding to the view of the reflexive nature of labor law. The term ‘reflexive labor law’ was first
used by Rogowski and Wilthagen in 1994. According to this theory, the legal system should be
regarded as a separate order, just like the political and economic system. All three subsystems
must protect their own institutions. The separation of law, politics, and the market creates a
decentralized social structure in which power is shared between autonomous but intercon-
nected institutions. The autonomy of the legal system is a prerequisite for the existence of the
rule of law and objective justice. It would not be appropriate to separate the legal system from
its external environment. If the legal system were to lose its autonomy, it would become a mere
expression of political power. On the reflexive labor law regulation, see Arthurs, 2007, pp. 19-36.
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