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ABSTRACT
The last decade of Romanian labor law has been marked by a series of innovations and amendments under
the banner of flexibility. In the case of both individual and collective labor law, the acceleration in the intro-
duction of more flexible regulatory elements has been caused by the economic crisis that started after 2006,
although there are also strong voices in the literature that the reference to the global economic crisis is not
always tenable and has sometimes served as a good excuse for introducing certain legislative changes. In this
chapter, we present the current regulation of individual and collective employment contracts, together with
its theoretical and practical issues, starting from the specificities of the development of Romanian labor law.
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1. Introduction

In this chapter, we present the current regulation of individual and collective
employment contracts, together with its theoretical and practical issues, starting
from the specificities of the development of Romanian labor law. The analysis of the
topic requires a complex approach because, on the one hand, it is necessary to view
labor law institutions in the context of their historical development, and on the other
hand, it is essential to describe the transformations of the dynamically changing
legal background, to outline its current challenges, and to identify future directions.
While in Romania we are witnessing a very active process of regulation in the field
of individual labor law, the role of collective labor law has become more marginal
since the entry into force of Law No. 62 of 10 May 2011 concerning social dialogue
(Social Dialogue Act). At the same time, the amendments to Law 53 of 2003, the
Romanian Labor Code, cannot always be considered as positive or encouraging labor
relationships. Regardless of this, however, the Labor Code has undergone several
very recent amendments and additions in this field, which were made necessary by
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the COVID-19 pandemic, but will in all likelihood be part of Romanian labor law
even after it passes.

2. The Place of Labor Law in the Romanian Legal System
To better understand the place and role of labor law in the Romanian legal system, it
is necessary to shortly present the development of Romanian labor law.

In Romanian legal history, the unification of the country in 1918 is an inevitable
point of reference. Different laws had previously been in force in different regions
of the unified new state, and one of the most important tasks for the newly created
Romanian state was to establish a uniform legal system throughout its territory, as
soon as possible. This was not achieved in the same way or with the same success in
all fields of the law. In the case of labor law, the development of uniform legislation
was facilitated by the fact that there was not yet a consolidated, comprehensive body
of law, and the period in question practically coincides with the dynamic develop-
ment of labor law itself, when its regulations were becoming increasingly defined as
an autonomous branch of the Romanian legal system.

In the first period after 1918, the fundamental question was how to establish
a unified Romanian legal system. Initially, the Russian (Bessarabia), Austrian
(Bukovina), Hungarian (Transylvania) and of course Romanian (Old Kingdom) laws
were applied in the different regions of the country. The length of time needed to
bring uniform standards into force varies from one field of law to another, as does the
method used to achieve this: either by extending the application of previous Roma-
nian laws to the whole country, or by drafting and bringing completely new legislation
into force.!

In the field of labor law, the legislation applied in the Old Kingdom was initially
extended, including the 1912 law regulating the status and insurance of workers,
which in the domestic scholarly literature is also referred to by some authors (in our
opinion, with great exaggeration) as the first Romanian Labor Law.? From the 1920s
onwards, a very active legislative process began in Romania, partly in connection
with the activities of the ILO, and the new labor legislation was applied throughout all
regions of the country. The labor law legislation of the period culminated in the 1929
law regulating employment contracts, but the 1920 law regulating labor disputes and
the 1921 law on trade unions also played a prominent role.

The first piece of legislation in Romania that could truly be considered a Labor
Law in title and content was Law 3 of 1950, which was later repealed by the next
Labor Law of 1972. The 1972 Labor Law, which underwent several amendments
and additions of a novel nature, formed the basis of the Romanian labor law leg-
islation after the regime change until the current Labor Law, Law 53 of 2003, was
published.

1 Ticlea, 2018, p. 18.
2 Galca, 2012. Much of the literature takes the opposite view, see Top, 2018, pp. 56-58;
Stefanescu, 2012a, pp. 207-218, among others.
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In the scholarly literature on Romanian labor law, there are divergent opinions as
to which law can be considered the first true labor law, nevertheless, there is consen-
sus on the autonomy of labor law as a legal discipline.®

The solution of regulating employment contracts within the Civil Code is alien
to the tradition of Romanian labor law, and the unanimous position of the domestic
scholarly literature is in line with the idea of the autonomy of labor law. There are
also isolated views that labor law developed in parallel with civil law, and that the
individual employment contract itself cannot be derived from any type of contract
regulated by the Civil Code, since its roots are to be found in the contracts used by
guilds.* The vast majority of Romanian legal scholars, however, are of the opposite
opinion, and take the view that the regulation of the employment contract has its
roots in the succinct articles 1412 and 1470 of the 1864 Romanian Labor Code, which
settled the issue of locatio operarum until they were repealed by the 1950 Labor
Code.® Subsequently, and under the 1972 Labor Code, the possibility that a contract
of employment could be governed by a law other than the Labor Code, the primary
source of labor law, was not even considered.

After the regime change, a new Labor Code (2003) and a new Civil Code (2009, in
force since 1 October 2011) was adopted in Romania and the relationship between
the two pieces of legislation was clearly defined. The Civil Code does not contain any
provisions on employment contracts, and the preparatory theses adopted in Govern-
ment Resolution No. 277 of 2009 already state that the monistic Civil Code deals with
contracts, family, and commercial legal relationships, as well as issues of private inter-
national law. Art. 2 merely states, in general terms, that the provisions of the Civil Code
are to be regarded as a set of rules constituting common law in all matters governed by
its letter and spirit. However, the Labor Code makes it clear in art. 278 that civil law is
to be applied in a complementary manner, provided that the provisions in question are
not in conflict with the specific characteristics of employment relationships.®

3. The Place and Importance of the Individual Employment Contract in
Romanian Labor Law

Art. 1 of the Romanian Labor Code states that employment relationships in general
fall within its scope. However, this seemingly lato sensu scope must be interpreted in
the context of arts. 2 and 278 (2), which show a somewhat restrictive interpretation of
the scope of the Labor Code. Art. 2 lists the entities to which the legislation applies,

3 Moreover, in the domestic literature there is an isolated opinion that the Civil Code played no
role whatsoever in the development of labor law, and labor law developed completely in parallel
with civil law (Galca, 2012).

4 Galcd, 2012.

5 Cf.: Top, 2018, pp. 54-59; Stefanescu, 2012b, pp. 113-135; Stefanescu, 2014, pp. 7-8; Ticlea,
2015, pp. 14-18; Athanasiu-Dima, 2005, p. 23; Ghimpu et al., 1978, p. 163.

6 Cf.: Stefanescu and Beligradeanu, 2009, pp. 11-55; Dutu, 2013, p. 21.
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and it is clear from this list that only those working under an individual employment
contract are included.” Art. 278 (2) returns to the question of the scope of the law in its
concluding provisions, stating that the provisions of the Labor Code apply as common
law to employment relationships other than those based on an employment contract
as well, provided that the specific provisions are not exhaustive and their applica-
tion is not incompatible with the particular nature of the employment relationship in
question.

In conclusion, we can say that, stricto sensu, the full scope of labor law under
Romanian labor law covers only and exclusively employment relationships based on
an employment contract, but lato sensu it covers all employment relationships regard-
less of their source.® However, there is no complete consensus in the domestic schol-
arly literature as to the actual scope of labor law and the contractual employment
relationships that should and can be taken into account. Without going into the details
of the analysis of the literature, the situation of domestic workers, who, according
to some opinions, can work based on an employment contract, is mentioned as an
example, based on the fact that, according to the Labor Code, a physical person can be
an employer and can therefore conclude an employment contract for domestic work
with another physical person.’ Similarly, an interesting question has been raised as
to whether it is possible to apply employment and labor law by concluding a simple
civil law service contract between the parties instead of an individual employment
contract, but the answer is clearly that employment in the labor law sense can only be
carried out based on an employment contract.!’

Following the entry into force of GD 488/2017 on the approval of the regulation on
the organization and functioning of the Labor Inspectorate, art. 12(1), Pct. B, letter
d, the labor inspector has the right to decide on the very legal nature of the contract
concluded between the parties, determining whether it corresponds to an employ-
ment relationship or not. However, the criteria according to which he could do so are
not laid down, nor are the effects of such a reclassification. The question also arises
as to whether, once the contract has been reclassified as an employment contract,

7 Art. 2 of the Labor Code. The provisions of this code apply to:

a) Romanian citizens under an individual employment contract, engaged in an activity in Roma-
nia; b) Romanian citizens under an individual employment contract and engaged in an activity
abroad, under contracts concluded with a Romanian employer, unless the legislation of the
country where the individual employment contract is performed is more favorable; c) foreign
nationals or stateless persons under an individual employment contract, engaged in an activity for
a Romanian employer on Romanian territory; d) persons having acquired the refugee status and
employed under an individual employment contract on Romanian territory, under the terms of the
law; e) apprentices engaged in an activity under an on-the-job apprenticeship contract; f) employ-
ers, natural and legal persons; e) trade unions and employer’s representative organizations.
However, an apprenticeship contract is defined in art. 208 as a ‘specific type of employment
contract,’ which means that it is in fact an employment contract.

8 Beligradeanu, 2010, pp. 87-93.

9 See Tinca, 2006, pp. 39-46; Top, 2013, pp. 172-180.

10 See Beligradeanu, 2013, pp. 239-249; Gheorghe, 2013, pp. 225-229; Rogozea and Anghelie,
2018, pp. 63-72; Stefanescu, 2018, pp. 25-42.
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the labor inspector could apply the appropriate penalties for undeclared work. There
is a strong opinion in the literature that the labor inspector’s ability to identify the
employment relationship himself should be abolished, and that only the labor court
should do this.”

The publication of the 2019 Administrative Code (Emergency Government Decree
No. 57 of 2019) has brought the interpretation of the relationship between employ-
ment and public-law employment to the fore once again, as the legislation contains
provisions for the entire public sector. Thus, it has become a key issue to distinguish
between the categories of ‘employee,” ‘civil servant,” and ‘contract staff’ to which
the law applies, based on precise criteria, especially considering that art. 542 of the
Administrative Code, while referring to the corresponding provision of the Labor
Code, also includes explicit provisions for individual employment contracts.!? The pro-
visions of the new administrative legislation on individual employment contracts are
based on the Labor Code, the characteristic feature of the employment relationship
being that the employee has been employed in the public sector.!® For the first time
in domestic legislation, this law includes specific provisions regarding the possibility
of employees with a labor contract to switch to working from home,** although in our
view, instead of referring to the provision of the Labor Code on working from home,
a reference to the Telework Act No. 81 of 2018 would have been more appropriate.

In conclusion, labor law in its entirety only covers legal relationships based on
individual employment contracts, but Romanian law also regulates numerous other
employment relationships, which are covered to a greater or lesser extent by labor
law. However, situations of employment that remain outside this regulatory area are
also present, such as those of the gig economy or platform-based employment, leaving
the workers completely unprotected by labor law.

4. The Place of Individual and Collective Labor Contracts in the Labor Law
and Their Interrelationship

The first Romanian Labor Code contained almost the same number of articles, and
albeit quite briefly, it included provisions for the most important issues of individual
and collective labor contracts. Similarly, the 1972 Labor Act included provisions for
both institutions in employment contracts. In its original version, the Romanian
Labor Code in force provided for collective agreements in a separate title, but the leg-
islature later transferred the regulation of collective labor law to a separate law, Law
No. 62 of 2011 on Social Dialogue, so that now the Labor Code only discusses collective

11 Dimitriu, 2018, pp. 63-81.

12 Godeanu, 2020, pp. 45-53.

13 The employment relationship of public servants based on an act of appointmentis referred to
in some of the literature as an individual administrative contract, similar to the term individual
employment contract (Stefanescu, 2020, p. 23).

14 Stefanescu, 2019, pp. 41-46.
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labor agreements at the level of a reference, or merely defines the framework of col-
lective labor law institutions.

While the individual employment contract is the main cornerstone of the overall
individual labor law and its importance is unquestionable, the role of the collective
employment contract in Romania has been increasingly marginalized, especially
since the new collective labor law has abolished the possibility of collective bargain-
ing and contracting at national level.

The essence of the relationship between individual and collective employment
contracts is described in art. 11 of the Labor Code, which states that an employment
contract may not contain provisions on a lower level of rights, nor provisions that are
contrary to those laid down by law or collective agreements. A similar provision is
contained in art. 132 of the Law concerning Social Dialogue. Based on the two pro-
visions above, the provisions on employees’ rights must comply with the following
rules: an individual employment contract may not set a lower level of rights than that
provided for in the collective agreement or in a statutory provision; and a collective
agreement may not set a lower level of rights than that provided for in a piece of
legislation. Consequently, in the context of Romanian labor law, it is not possible to
deviate from the legal level to the detriment of workers, either through individual or
collective bargaining.

5. Regulatory Developments and Trends in Romanian Labor Law

The last decade of Romanian labor law has been marked by a series of innovations
and amendments under the banner of flexibility. In the case of both individual and
collective labor law, the acceleration in the introduction of more flexible regulatory
elements has been caused by the economic crisis that started after 2006, although
there are also strong voices in the literature that the reference to the global eco-
nomic crisis is not always tenable and has sometimes served as a good excuse for
introducing certain legislative changes.”® Legislative interventions in the field of
individual labor law have in many cases led to genuinely positive results, filling
necessary gaps. In contrast, from the point of view of collective labor law and social
dialogue, the introduction of the new code has had a disastrous effect, and it is
not by chance that the literature has called the consequences of the 2011 legisla-
tive changes a ‘post-earthquake’ situation.!® An important milestone on the road
leading to the slow death of realistic and effective social dialogue was Law 62 of
2011, which is still in force with minor amendments. In addition, the amendments
to the Labor Code have also had an impact on the system of collective bargaining
and trade union life, for example by weakening the legal instruments available to
protect trade union representatives.

15 Voiculescu, 2011, pp. 48-57.
16 Rosioru, 2018, p. 73.
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The most significant of the amendments to the Labor Code in terms of making
labor law more flexible is Law 40 of 2011. The introduction of the legislation was
heavily criticized by the trade unions, which explains why it finally entered into force
with the government taking responsibility.”” The literature extensively shows the
opinion that this was not at all a fortunate decision, as a law of this magnitude should
not have been enacted without the agreement of the social partners. The Constitu-
tional Court also examined the law, but in its decision No. 383 of 2011, it was declared
constitutional in its entirety.!®

The explanatory memorandum of the law explicitly states that the objective of
flexible regulation is to contribute to a more dynamic labor market and to bring the
Romanian Labor Code closer to international standards and the requirements of EU
directives. However, this does not mean that there were problems of compliance
regarding the Romanian Labor Code in the past.” Similarly, overall, the amending
law cannot be said to have introduced flexible elements at the expense of security,
but has indeed introduced innovations in line with the flexicurity principle in several
respects. The more dynamic functioning of the labor market depends, of course, on
several factors which the amendment of the Labor Code cannot and will not necessar-
ily be able to influence, such as the decreasing number of the active population due to
low birth rates and emigration; nevertheless, the instruments of labor law regulation
are obviously not negligible in terms of, for example, eradicating the black economy,
increasing the employment rate, or reducing unemployment.?

Regardless of this, it is no coincidence that the amendments introduced by Law
40 of 2011 were considered to have been primarily aimed at meeting the labor market
needs of foreign investors, and thus to have contributed to improving employment
indicators, but it would have been better to pay more attention to the social realities
at home and the real risk of poverty faced by Romanian workers.* Similar views were
expressed by other prominent Romanian labor lawyers, who argued that although the
amendments are in line with flexicurity principles and the EU standards, they clearly
favor employers and reflect the demands for change formulated by employers.?

What are the main areas of the Labor Code affected by the amendments intro-
duced by Law 40 of 2011? The new legislation introduced substantial changes to the
provisions on temporary agency work, fixed-term contracts, working time and proba-
tionary periods, but also covered several other issues.

The new legislation still contains a taxative list of cases in which fixed-term
employment contracts can be concluded, but the range of possibilities has been
broadened. The maximum duration of this type of contract has been increased from
24 months to 36 months, but it can be extended for certain projects for the entire

17 Vallasek and Petrovics, 2018, pp. 27-28.
18 Beligradeanu and Stefdnescu, 2011, p. 11.
19 Voiculescu, 2011, pp. 48-57.

20 Incaltdrdu and Maha, 2014, pp. 44-66.

21 Voiculescu, 2011, pp. 48-57.

22 Gheorghe, 2011, p. 102.
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period needed to complete the work. However, the maximum number of successive
employment contracts that can be concluded with the same worker is three. In con-
trast to the previous provisions, the new legislation no longer contains the rule that,
after the expiration of a fixed-term employment contract or contracts, the employer
is obliged to employ the next worker for an indefinite period. However, the maximum
possible probationary period for fixed-term employment contracts has not changed,
despite the fact that they can be concluded for a significantly longer period than
under the previous provisions.? In the case of temporary agency work, there are also
several amendments, which, among other things, have allowed a wider possibility to
conclude such contracts for a limited period, unlike the previous legislation, which
only allowed temporary agency work if an employer needed workers to cover the
interruption of an employee’s contract.?

The new regulation on the probationary period was also intended to allow for
more flexible employment, providing for a longer period of 90 and 120 calendar days
respectively, within which the parties should have the possibility to terminate the
employment relationship with immediate effect without giving any reason. The only
exceptions are for disabled workers, for whom a uniform maximum probationary
period of 30 days can be set.? Although the provision in the Labor Code that deter-
mined the maximum number of consecutive probationary periods for employees has
been deleted, there is still a limitation for employers, as there is a maximum of 12
months of probationary period for a given job.*

Some elements of the working time and rest period rules have also been changed
to the detriment of workers. For example, the introduced legislation allows the
employer to decide on a longer reference period than the previous provision allowed.
Similarly, a much-analyzed new provision was the one that allowed the employers to
reduce the working week from five to four days, with proportionately reduced pay, if
they were forced to reduce their activities for economic, technological, or structural
reasons for a period of more than 30 days, until the economic reasons for the reduc-
tion ceased to exist.”

Law 40 of 2011 contains 14 articles that deal with the termination of employment
contract.?® Overall, it can be concluded that the amendments were necessary in many
respects because of shortcomings that could be identified in the previous legislation,
without weakening the protection of workers. However, as pointed out in the litera-
ture, there remain several questions whose interpretation is not clear. Such is the case

23 For more details see Gheorghe, 2011, pp. 95-103.

24 For details see Pdtrascu, 2011, pp. 67-76.

25 Pitru, 2013, p. 113.

26 Art. 82 of the Romanian Labor Code specifies that ‘no more than three successive individual
labor contracts for a definite period may be concluded between the same parties. The individual
labor contracts for a definite period concluded within three months from the termination of a
labor contract for a definite period shall be considered successive contracts and may not have a
duration exceeding 12 months each’.

27 Beligradeanu and Stefanescu, 2011, p. 17.

28 Dumitriu, 2011b, p. 66.
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of the termination of an employment contract due to the fulfillment of retirement
conditions, which was only one in a series of amendments. But the new legislation
also affects certain cases of termination of an employment contract by the employer
and the rules on termination by the employee, and the ban on trade union leaders
for two years after their mandate has been lifted, which is a significant change in
prohibitions on termination.?

In addition to the amendment of the Labor Code by Law 40 of 2011, the emergence
of Law 81 of 2018 on teleworking is another reference point that characterizes the
evolution of individual labor law over the last decade. The emergence of the legisla-
tion is a significant step forward, and in retrospect it is particularly fortunate that it
came into force just before the outbreak of COVID-19 pandemic. At the same time, it
is also a fact that the new teleworking legislation has several serious flaws, and the
shortcomings or practical difficulties of its application became clear precisely in the
context of the pandemic, when masses of workers were affected by the forced transi-
tion to teleworking.

The introduction of the telework law was virtually unanimously viewed positively
by the Romanian labor law community, but also by the social partners, and its intro-
duction was indeed necessary.’! The need for more flexible forms of employment,
including the regulation of teleworking, has been increasingly expressed in the
Romanian literature of the early 2000s and by the social partners, and this is par-
ticularly true after the 2011 amendment of the Romanian Labor Code.* The amend-
ment already discussed above, as we have seen, should also be seen as a response to
the need for flexibility,* but it only addressed fixed-term contracts and temporary
agency work among atypical forms of employment. The plan to introduce telework-
ing was explicitly explained in Chapter 5 of the government program for 2017-2020
with the justification that the 70% employment rate target can only be achieved if
the labor market is sufficiently dynamic and flexible, and the strategy for creating
new jobs includes the creation of a regulatory framework for teleworking as a prior-
ity. This idea is present in the explanatory memorandum of the law, which stresses
that teleworking is a key to increasing productivity and competitiveness, while at the
same time providing the necessary balance of flexibility and security for the worker.
The introduction of the Telework Act was thus preceded by considerable anticipa-
tion, but experts had already highlighted several problems with the draft law, and
the critical voices did not disappear after its publication. It is also not clear why the
legislature wanted to address the issue of telework in a separate piece of legislation,

29 Dumitriu, 2011b, pp. 58-64.

30 Previously, only an insignificant number of workers worked remotely or from home. 0.4%
in 2018, and slightly more in 2019, but still only 0.8%. See https://ec.europa.eu/eurostat/web/
products-eurostat-news/-/DDN-20180620-1 (Accessed: 15 February 2021).

31 Georgescu, 2019, pp. 35-40.

32 For example, some argue that the rise in oil prices in 2008 has highlighted the need to intro-
duce regulation on telework (Ticlea, 2015, p. 379).

33 Voiculescu, 2011, pp. 48-57.
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instead of adding provisions on telework to the Labor Code. In our opinion, this solu-
tion would have better reflected the tradition of code-based regulation of labor law in
Romania.*

The most frequent criticism, however, was that the law leaves much to be desired
exactly in the much-discussed area of flexibility. For example, the provisions on
health and safety and authorization reduce the worker’s flexibility to work in different
locations, even spontaneously, and ultimately the place of work is most likely to be
the worker’s place of residence. On the other hand, the regularity of teleworking was
questionable because the stated that for the employee to be considered a teleworker,
it was sufficient to work at a place other than the employer’s premises for one working
day per month.* In the context of the COVID-19 pandemic, it was already amended
twice, in 2020 and 2021, and the amendments are clearly a move toward simplification
and restructuring in response to the criticisms previously made.

For example, the definition of telework in art. 2 of the Telework Act was also
changed, and in its current form, telework is now defined as a form of work orga-
nization in which the employee, voluntarily and on a regular basis, performs the
typical tasks of his/her position, occupation, or profession away from the employer’s
premises, using computer and communication equipment. The definition has there-
fore been amended to exclude one working day per month. The definition clearly
shows the main characteristics of telework in the Romanian legislature’s concept of
telework: its voluntary nature, which means that the employee cannot be assigned to
telework by unilateral decision of the employer;® regularity; and the fact that the work
is carried out at a place other than the workplace and with the help of computer equipment.
The telework contract has some mandatory elements, listed in art. 5. This means that
itis necessary to define the place of work and to indicate precisely how much time the
employee spends on the employer’s premises. The contract must lay down the method
of documenting working time; the conditions for the exercise of the employer’s right
of control; the specific obligations of the parties regarding health and safety and other
matters; the rules for the distribution of any costs incurred; the method of fulfilling
the employer’s obligation to provide information; and the method of transporting
materials necessary for the work to the place of work. However, the employment
contract must also state the measures the employer will take to facilitate the worker’s
integration into the workplace.*

The process of making individual labor law more flexible is still ongoing, with
several pieces of legislation recently adopted to counter the negative effects of the
COVID-19 pandemic, which have made substantial amendments to the Labor Code.
These amendments will be discussed later.

34 Vallasek and Mélypataki, 2020, pp. 177-191.

35 Teleoaca Vartolomei, 2018, pp. 45-52, Marica; 2018, pp. 81-100; Popescu, 2018, pp. 50-55.
36 Popescu, 2018, pp. 50-55.

37 Georgescu, 2018, pp. 105-106.
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The regulation of collective labor law institutions has changed radically following
the introduction of the new Social Dialogue Act in 2011. Since its entry into force, the
law has been amended several times, but all the problems that the social partners,
especially the trade unions, have criticized from the beginning and which have been
repeatedly highlighted in the literature, are still present.

As with Law 40 of 2011, which amended the Labor Code, this legislation was
enacted through governmental ownership, without any broader consensus. The lack
of proper consultation with the social partners is, in our view, unacceptable for a
law that aims to define a framework for real social dialogue. In some opinions, it
would have been appropriate to include the issue of social dialogue itself in the Labor
Code,* but we do not believe that such a unified framework of labor law rules is
necessary. Some authors have also pointed out that it would have been more appro-
priate to call the new legislation a collective labor relationships law rather than a social
dialogue law.*

However, it is indeed problematic that the social dialogue law has not been
properly aligned with the provisions of the Labor Code on several points. Such over-
laps can be observed between the two pieces of legislation, for example on labor
disputes.* But questions are also raised by the limited formulation of the exercise
of the right of association in art. 3 of the law, according to which ‘employees with an
employment contract, civil servants, civil servants with special status, members of
cooperatives and agricultural workers’ may form or join a trade union. To ensure that
the right of association is not violated in the case of unlisted professional categories,
such as those in the liberal professions or in special situations, such as temporary
unemployment, the literature has also suggested that the wording of the law should
only list the exceptional prohibitions, and not those who are free to exercise their
constitutional right to association, such as in the case of the police and military
personnel.?

In the hastily and inadequately drafted law, we can also observe that, in the case
of the same rights and institutions, it contains different wording for trade unions and
employers’ organizations, whereas ideally these should be ‘mirror norms.’+

In addition to the special law, the Labor Code contains separate titles on social
dialogue (Title VII), collective labor agreements (Title VIII), labor conflicts (Title IX)
and strikes (Title X), but these contain only a general framework in a few articles,
while for all other issues, Act No. 62 of 2011 is applicable.

38 Ticlea, 2011, p. 11.

39 Popescu, 2011, pp. 11-12.
40 Ticlea, 2011, pp. 12-16

41 Popescu, 2011, pp. 13-14.
42 Popescu, 2011, p. 14.
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6. The Content and Regulation of Individual Employment Contracts in
Romanian Law

As we have seen above, in Romanian labor law, the central element and pillar of the
employment relationship is the individual employment contract. After the publication
of the Social Dialogue Law, some of the Romanian literature formulated a specific
criticism according to which, contrary to the spirit of the Labor Code, it could in
fact be called a code of individual labor contract rather than a real Labor Law.* To
paraphrase Simon Deakin, if it can be stated that the employment relationship is the
cornerstone of society and of modern labor law,* then in Romanian labor law the
essential building block of this cornerstone is the individual employment contract.

Art. 10 of the Labor Law defines a contract of employment as a contract under
which a natural person, the employee, undertakes to work for the benefit and under
the direction of a natural or legal person employer in return for remuneration called
wages. The concept of employee is not defined in the Romanian Labor Code, which in
its art. 13 only deals with the conditions of capacity to work. Based on the definitions
in the literature, an employee is considered a person who makes his or her own labor
available for the benefit of the employer and for which he or she is paid wages by
the employer in return. The definition of the term employer in the Labor Code is also
rather general, the normative text emphasizes the conditions of legal capacity, but
in the first paragraph of art. 14 it states that ‘an employer within the meaning of the
present Code is a natural or legal person who is entitled to employ workers under a
contract of employment pursuant to the law.’ The definition in the literature follows
the legal definition, generally listing slightly more characteristics, meaning that an
employer is defined as a natural or legal person who provides a workplace for the
employee, ensures working conditions, and pays the employee in return for working
in a subordinate position.*

Itis also clear from the definition of an employment contract that Romanian labor
law does not recognize multiple legal personality, i.e., the possibility of more than one
person on the employer’s or employee’s side being party to an employment contract.
This does not mean that in practice there are no situations that resemble job sharing
or employee sharing, but in all such cases the only legal instruments available to the
parties are those offered by domestic legislation, such as part-time contracts or the
cumulation of employment contracts.

In Romanian law, an employment contract is a type of contract linked to
form or formal contract. Following the amendment of the Labor Law in 2011, the
written form is no longer only necessary for provability, but also ad validitatem,
i.e., itis a condition of validity. Art. 16 (1) places the responsibility for meeting this

43 Stefanescu, 2013, pp. 17-18.
44 Deakin, 2000, p. 10.
45 Stefanescu, 2014, p. 243. For more, see Vallasek, 2020, pp. 19-22.
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condition on the employer. However, in addition to the literature, case-law also
points out that the responsibility also lies with the employee, who must be aware
that his or her employment is only valid based on a written and signed contract of
employment.*

As an addition to the written form, in the context of the COVID-19 pandemic,
Emergency Government Decree No 36 of 2021 was published, which, by extending
art. 16, allows the employment contract to be drawn up in electronic form, with an
electronic signature, if both parties wish to choose this option. During the period
of social distancing and teleworking, the introduction of this option was indeed a
logical step. It not clear, however, how in such a case art. 16 (3) of the same directive,
which requires the employer to provide the employee with a copy of the employment
contract before the start of the employment relationship, should be interpreted and
applied in the future. Para. 4 requires that a copy of the employment contract be kept
at the place of work, but the legislature inserted art. 16, which explicitly provides that
the employment contract may also be kept in electronic form.

In the 2011 amendment, the legislature also introduced the requirement that the
employment contract must be drafted in the Romanian language. The Labor Code
does not prohibit the drafting of an employment contract in any language other than
Romanian, but a contract drafted solely in another language cannot be considered
valid. There have been lively debates in the literature on this issue, with some authors
considering the linguistic validity requirement to be contrary to Community law, as
it constitutes an obstacle to the free movement of persons, their freedom of employ-
ment and their freedom of establishment.” In another approach, some argue that
the wording of art. 16 is not without question marks, since, after stating the formal
requirements, it provides for the employer’s liability only in respect of the written
form and not the language of the contract, and therefore it could be interpreted that,
although the written form is a valid criterion, the language of the contract is not.*
Nevertheless, the majority of the literature and practice itself considers both condi-
tions as conditions for validity.>

As a rule, an individual employment contract is for an indefinite period. This
is stipulated in art. 12 and employment can be carried out otherwise in the case of
legitimate exceptions. As they constitute exceptions, it should always be specified
in the employment contract. If we look at the additional provisions on ‘atypical’
employment in the Labor Law or the Telework Law, we can see that in principle

46 Curteade Apel Bucuresti, Sectia a VII—a pentru cauze privind conflicte de munca si asigurari
sociale, Decizia nr. 3973/2015 and Decizia nr. 4578/R/2014 cited in Uta, 2016, pp. 41-45 and pp.
157-161.

47 Tinca, 2014, pp. 141-155; Athanasiu and Vlasceanu 2016, pp. 48-63.

48 Art. 16 (1): The employment contract is concluded by agreement between the parties, in writ-
ten form, in Romanian, before the employee starts work. The employer is obliged to conclude the
employment contract in writing.

49 Dimitriu, 2012, p. 105.

50 Tinca, 2014, pp. 141-155; Athanasiu and Vldsceanu 2016, pp. 48-63; Ticlea, 2015b, pp. 31-34;
Panainte, 2017, pp. 32-33; Top, 2018, pp. 207-213.
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in all such cases it is necessary to include in the employment contract appropriate
clarifications on the type of contract, and that in addition to the generally manda-
tory content elements, there may be additional mandatory content elements speci-
fied by law.

For guidance on the mandatory content elements of an employment contract,
see arts. 17 and 18 of the Labor Code on the duty to inform, which transpose the
provisions of the Council Directive of 14 October 1991 on an employer’s obligation
to inform employees of the conditions applicable to the contract or employment
relationship (91/533/EEC) into domestic law. Art. 17 lists 15 mandatory content
elements whose modification requires a written amendment to the employment
contract. These are the data identifying the parties, the place or places of work,
the employer’s registered office or place of residence, the occupation defined
according to the Romanian Classification of Occupations, the job description, the
scope of duties, the criteria used by the employer to classify the professional activ-
ity, the risks involved in the performance of the activity, the starting date of the
employment relationship, the duration of the employment relationship if there is a
fixed-term contract, the duration of the rest leave, the notice period, the remunera-
tion, the payment periods, the daily and weekly working hours, the collective labor
agreement in force, the length of the probationary period, and procedures for the
use of electronic signatures.

In the case of work abroad, art. 18 extends the scope of the duty to inform to
include information arising from the specific characteristics of the place of work, such
as the climate, local customs, the currency in which the remuneration is paid, etc.

The content of the employment contract is regulated by art. 20 of the Labor Code,
which lists four specific clauses that may be included in the employment contract
based on negotiations between the parties, but the list is not exhaustive and any other
clause that is in accordance with the legal framework may be agreed upon by the
parties. The Labor Code only regulates in detail the conditions of the confidential-
ity agreement, the non-competition agreement, the continuing vocational training
agreement, and the mobility agreement.

Title XII of the Labor Code considering the labor jurisdiction establishes the
general provision that the object of the labor jurisdiction shall be to solve labor con-
flicts concerning the conclusion, execution, amendment, suspension, and termina-
tion of individual or collective labor contracts stipulated in the present code, as well as
the requests concerning the legal relationships between social partners. Although in
Romania there are no special courts for labor jurisdiction, according to Law 304/2004
on judicial organization art. 35 and 36, depending on the complexity and number
of cases, there shall be divisions or, where appropriate, specialized panels for civil
cases, professional cases, criminal cases, juvenile and family cases, administrative
and tax cases, and cases concerning labor and social security disputes, insolvency,
unfair competition or other matters, as well as specialized panels for maritime and
river cases. The panel for the first instance in labor disputes and social security cases
shall consist of one judge and two judicial assistants.
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7. The Content and Regulation of Collective Labor Lontracts in Romanian
law, Data, and Problems

Collective agreements in Romania date back to 1919 as with the Romanian Railway
Company or the Bucharest Gas and Electricity Works, so the first collective agree-
ments actually appeared a decade before the legislation was even in place.”

The 1989 regime change led to a renewal of collective bargaining legislation,
which was then regulated in detail in the 2003 Labor Act, until the entry into force
of Act 62 of 2011 on social dialogue. Thereafter, social dialogue was pushed into the
background, and today the Labor Law contains only a very general framework for
collective bargaining and contract in Articles 229-230. The most important provi-
sion in the Labor Code is the one that makes collective bargaining at the plant level
compulsory, except in cases where the institution employs fewer than 21 workers.

The recent weakening of social dialogue is not just a Romanian phenomenon.
However, in the Romanian literature, the negative impact of the law on social dialogue
on real social dialogue is practically universally acknowledged and considered all the
more regrettable, since collective bargaining can be considered as a cornerstone of
labor law.*> The 2011 Act itself has already undergone numerous amendments, the
most significant of which is the 2016 amendment. This however has not necessarily
been a positive change, but rather an opportunity for further criticism.*

According to art. 229 of the Labor Code, a collective labor agreement is an agree-
ment in writing between the employer or employers’ organization, on the one hand, and
the trade unions or other legally represented workers, on the other, which lays down
provisions on working conditions, pay and other rights and obligations arising from
the employment relationship. Art. 1 of the Social Dialogue Act contains a similar defini-
tion of the term: a collective agreement is a written agreement between an employer
or employers’ organization and a trade union or workers’ representative body, which
defines the rights and obligations arising from the employment relationship. Collec-
tive agreements are concluded to protect and represent the interests of the contracting
parties, to avoid or limit labor conflicts, and to ensure social peace. The two legal defini-
tions found in the Romanian labor law in force therefore have basically similar content,
are partly complementary in nature, and differ only in nuances of complexity.**

In the case of civil servants, a similarly written agreement between a trade union
or a representative body of civil servants or representatives of public offices and
public institutions is called a collective agreement.

Prior to the publication of Act 62 of 2011, under Act 130 of 1996, perhaps
the most important level of collective bargaining was national bargaining.

51 Top, 2018, p. 119; Tichindelean, 2015, pp. 13-18.

52 Volonciu, 2019, p. 80.

53 Tichindelean, 2016, pp. 27-37; Ticlea, 2016, pp. 15-18; Uluitu, 2016, pp. 286-290.
54 Moarcas Costea, 2012, p. 181.
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Collective agreements at national level were binding for all employers and employees
in Romania, and thus the coverage of employees by collective labor agreements was
practically exhaustive. The importance of collective bargaining at the national level
was also acknowledged by the Romanian Constitutional Court in its examination of
the constitutionality of the previous legislation, when in its Decision 96/2008, it said
the state was obliged to guarantee minimum labor rights for all workers in a uniform
manner. Later, however, in relation to Law 62 of 2011, in its Decision 574/2011, it took
the position that the State has discretion to organize the rules of collective bargain-
ing. The new legislation abolished national collective bargaining, resulting in the fact
that collective bargaining coverage fell to around 36% in a single year, according to
union statistics, and remained low thereafter as well.*

The employer or the employers’ representative bodies have the primary right to
initiate collective bargaining, but trade unions or workers’ representatives also have
the right of initiative. As a rule, there is no obligation to bargain on the part of the
employer, but the exceptional, plant-level obligation to bargain under the Labor Code,
asindicated above, is repeated in art. 129 of Law 62. However, there is no obligation to
negotiate or conclude contracts at the level of enterprise groups or sectors.

Partly for this reason, very few collective agreements have been concluded at the
sectoral and plant group levels under the new legislation, so the focus has shifted
to the plant level, but at this level most collective agreements are negotiated not by
trade unions but, in their absence, by employee representation, which has much less
leverage and power in practice. The trend is also clear from the official data: while at
sectoral level, six to eight sectors managed to conclude collective agreements under
the old legislation, after 2011 this number has been reduced to two at most, with
practically only education and health having sectoral collective agreements.*® At the
plant group level, the situation is slightly better, with the number of collective agree-
ments concluded in a year still ranging between five and 10 after 2011.%” Similarly,
official ministry figures show that in 2020, there were 43,531 employers who were
obliged by law to initiate collective bargaining due to the number of employees, as the
Labor Code, art. 229 specifies that collective negotiation at the unit level is mandatory,
except when the employer has less than 21 employees. Nevertheless, the data show
only 5,742 factory-level collective agreements, of which nearly 1,500 are amendments
or extensions of preexisting collective agreements.*® Although there is no reason to
believe that the number of collective agreements has been significantly affected by
this fact, as the statistics for the past year are in line with the trend observed previ-
ously, it is necessary to note that collective agreements expiring during the state of
emergency and alert declared under COVID-19 provide for the extension of collective

55 Vallasek and Petrovics, 2018, p. 18; Guga et al., 2016, p. 30. We do not have exact official
figures, but other authors, referring to ILO and OECD data, estimate an even lower rate. Cf.:
Chivu et al., 2013, p. 18; Stoiciu, 2019; Trif and Paolucci, 2019, p. 504.

56 Ministerul Muncii si Protectiei Sociale, 2020a.

57 Ministerul Muncii si Protectiei Sociale, 2020b.

58 Ministerul Muncii si Protectiei Sociale, 2020c, pp. 28-48.
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agreements under Decree 195 of 2020 and Law 55 of 2020, for the entire period of the
special conditions and for a further 90 days thereafter.

The collective employment contract shall be concluded for a fixed period of not
less than 12 months and not more than 24 months. Still, the parties can decide to
extend the application of the collective labor contract, under the conditions of the
law, only once, for a maximum of 12 months. If there is no collective labor contract in
an establishment, the parties may agree to negotiate it at any time.

In the case of contracts negotiated at sectoral level, the collective agreement will
be registered at that level only if the number of employees in the member establish-
ments of the signatory employers’ organizations is more than half the total number
of employees in the sector. Otherwise, the contract will be registered as a group con-
tract. If this condition is met, the application of the collective agreement recorded at
the level of a sector of activity shall be extended to all the units in that sector.

In addition to the termination of national-level bargaining, the provisions of the
existing legislation on the establishment of trade unions and their representativeness
have also contributed significantly to the weakening of social dialogue.

A trade union is considered representative at plant level if more than half of the
employees are members.® Pursuant to art. 134 (2)(a), employees at the enterprise
level may be represented at the time of the conclusion of a collective agreement by
legally constituted and representative trade unions or, where there is no representa-
tive trade union, by a trade union federation representative of the sector concerned,
and of which the trade union in the enterprise is a member or, in the absence of trade
unions, by the elected representatives of the employees. In addition to the fact that,
despite the plural used in the wording, since representativeness requires half of the
members plus one, it is impossible to have more than one representative trade union
at the enterprise level at the same time, the current wording of art. 134 leads to the
conclusion that it is possible to conclude a contract exclusively by a representative
federation.®® However, as the content of art. 135 has not changed, in the absence of
a representative trade union at company level, bargaining without employee repre-
sentation is still excluded. Art. 135 continues to provide that, in companies where
there is no representative trade union, either the representative confederation shall
negotiate the collective agreement with the elected representatives of the employees
on the employees’ side or, where the trade union in the company is not a member of a
trade union federation representative at sectoral level, the employees’ representative
shall be entitled to negotiate.

The general regulatory framework for the content of collective agreements is
laid down in art. 229 (1) of the Labor Code. According to this provision, as we have
seen above, a collective agreement is an agreement on working conditions, pay, and
other rights and obligations arising from the employment relationship. Within the limits

59 However, the provision, which has been widely criticised in the literature, is also considered
to be not excessive, although indeed difficult to implement. Naubauer, 2012, pp. 32-35.
60 Ionescu, 2016, pp. 65-69.
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of the above short definition, the parties’ freedom to negotiate and conclude contracts
prevails. Art. 132 of the Law on Social Dialogue merely expands on the above provi-
sions by introducing four specific rules defining the concrete content of collective
agreements. These rules are as follows: a collective agreement may only provide for
rights and obligations in accordance with legal conditions; statutory provisions on
workers’ rights are minimal; a collective agreement at a lower level may not provide
for fewer rights for workers than those provided for in a higher-level agreement, and
individual employment contracts may not provide for a lower level of workers’ rights
than those provided for in a collective agreement.

Any provisions of a collective agreement that are in conflict with the above rules
are considered null and void. Art. 142 of the law, which provides for nullity, also stipu-
lates that in the event of a declaration of nullity, the parties have the right to renegoti-
ate the provisions in question, with the clarification that until the renegotiation is
concluded, the more favorable provisions for the employees on the matter in question,
as provided for by law or by the higher level collective agreement, will apply.*

Thus, Romanian labor law does not allow for the possibility, which has seeped into
the labor law practice of some Western European countries that collective agreements
may limit the benefits and rights of employees compared to those provided for by law.

However, there are several provisions in the Social Dialogue Act, the Labor Code
or even other legislation that outline the scope of the content of collective agreements.
Firstly, the definition in the Social Dialogue Act refers to the categories of rights and
obligations arising from the employment relationship, agreements on the resolution
of labor disputes and arbitration awards as the subject of collective agreements. And
the chapter on trade unions shows that a collective agreement can define the various
additional rights of trade union leaders. Examples of other provisions of the Labor
Code include the possibility of a collective agreement to specify more days off than
the statutory minimum, and the possibility of a company plan for continuing voca-
tional training as an annex to the collective agreement. Act No 202 of 2002 on equal
opportunities between women and men makes it compulsory for collective agree-
ments to include a prohibition of all gender discrimination. Act No 204 of 2006 on
voluntary private pension insurance states that it is possible to propose in a collective
agreement to join a certain voluntary pension fund.

The list of examples could go on, but it can be clearly stated that, based on Roma-
nian labor law practice, and without claiming to be exhaustive, the following can be
identified as the scope of collective agreements adopted at different levels: working
conditions, working time and rest periods, probationary period, vocational training,
provisions on wages (except in the public sector) and provisions specifying the various
obligations of employees.

61 Grety, 2018, pp. 60-64.

62 This interpretation is confirmed by the consistent position of the Romanian Constitutional
Court: in its Decision 438/2011 it refers back to its previous Decisions 511/2006 and 294/2007
(Ticlea, 2015a, p. 260).
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8. Concluding Remarks on Current Issues in the Development of Romanian
Labor Law

The COVID-19 pandemic, which began in 2020, hit Romanian labor law in a phase of
development that strongly emphasized flexibility and shaped the rules of individual
and collective labor contracts accordingly. This process, in our opinion, has been
accelerated by this unforeseen situation. The mass shift of workers to teleworking has
made it necessary to rethink the regulation of teleworking, the first signs of which are
already visible in the legislation, and further changes are likely to follow. In the period
between 2020 and 2021, 18 pieces of legislation were published that have amended,
supplemented, or in some way affected the provisions of the Labor Code. These
include two pieces of legislation which are, in our view, significant but not necessarily
thought through well, and which will have a debatable impact on labor law practice
in the period ahead. Both were adopted by emergency government decree, which was
an unfortunate but obvious solution in the context of the pandemic to change a piece
of legislation as significant as the Labor Code.

Emergency Government Decree No. 36 of 2021 introduced the previously men-
tioned rules on electronic signatures and electronic contracts of employment, but it
also redefined the concept of teleworking in a simpler form than before, and intro-
duced simplifying novelties in terms of labor protection issues, allowing the use of
digitalization tools.

Emergency Government Decree No. 37 of 2021 abolished the obligation for compa-
nies with no more than 9 employees to draw up internal rules and job descriptions. In
our opinion, this provision will not be of any practical use, but it may create numer-
ous problems in the future, for example in terms of sanctioning disciplinary offences
or evaluating the performance of the employee, the rules of which are contained in
this document.

Simpler but mutually beneficial provisions for the employer have been introduced
by the Labor Code Supplementary Act No. 213 of 2020, which allows the employer
to outsource HR tasks to an expert and, in the case of individual labor disputes, the
conciliation procedure itself to an external person, usually an expert in labor law.®

The direction of development of Romanian labor law is therefore clearly outlined,
and is moving toward the adoption of the principles of flexicurity. However, the issue
of security should not be forgotten alongside flexibility, as the primary task of labor
law remains to provide workers with adequate protection in an unbalanced employ-
ment relationship. As Davies and Freedland put it in their book entitled Labor and the
Law, ‘The main object of labor law has always been, and we venture to say will always
be, to be a countervailing power to counteract the inequality of bargaining power
which is inherent and must be inherent in the employment relationship.”*

63 Top, 2020, pp. 26-32; Samboan, 2020, pp. 70-86.
64 Davies and Freedland, 1983, p. 18.

|75 |



MAGDOLNA VALLASEK

Bibliography

Athanasiu, A., Dima, L. (2005) Curs universitar—Dreptul muncii. Bucuresti: All Beck.

Athanasiu, A., Vlasceanu, A-M. (2016) ‘O dezbatere nefinalizata. Conditia redactarii
intr-o anumitd limba a continutului contractului de muncd—posibila cauza de
nulitate a acestuia’, Dreptul, 2016/11, pp. 48-63.

Beligradeanu, S. (2010) ‘Consideratii asupra raportului juridic de muncad al
functionarilor publici, precum si in legatura cu tipologia raporturilor de munca
si cu o viziune monistd asupra obiectului dreptului muncii’, Dreptul, 2010/8,
pp. 87-112.

Beligradeanu, S., Stefanescu, I.T. (2011) ‘Principalele aspecte teoretice si practice
rezultate din cuprinsul Legii nr. 40/2011 pentru modificarea si completarea Legii
nr. 53/2003—Codul muncii’, Revista Romdnd de Dreptul Muncii, 2011/3, pp. 11-47.

Beligradeanu, S. (2013) ‘Cu privire la posibilitatea incadrarii legale in munca, in
prezent, in temeiul statornicirilor in vigoare, prin intocmirea unei conventii
civile de prestari de servicii in locul incheierii unui contract individual de munca,
Dreptul, 2013/12, pp. 239-249.

Chivu, L., Ciutacu, C., Dimitriu, R., Ticlea, T. (2013) The Impact of Legislative Reforms
on Industrial Relations in Romania [Online]. Available at: https://www.shorturl.at/
jtvKY (Accessed: 18 June 2021).

Davies, P., Freedland, M. (1983) Labour and the Law. London: Stevens&Sons.

Deakin, S. (2000) ‘The many futures of the contract of employment’, CBR Working Paper
Series, N0.191. Cambridge: University of Cambridge.

Dimitriu, R. (2011a) "Collective labour conflicts in companies and public institutions:
some prospects’, Transylvanian Review of Administrative Sciences, 2011/34, pp. 80-97.

Dumitriu, R. (2011b) ‘Reflectii privind incetarea contractului de munca din perspectiva
noilor reglementari’, Revista Romdnd de Dreptul Muncii, 2011/3, pp. 58-66.

Dumitriu, R. (2018) ‘Recalificarea unui contract civil ca avand natura juridica a unui
contract de munca’, Dreptul, 2018/8, pp. 63-81.

Dutu, M. (2013) ‘De la Noul Cod civil, spre noua doctrina a dreptului privat roman’,
Pandectele Romdne, 2013/10, pp. 15-24.

Eurostat (2018) Working from Home in the EU [Online]. Available at: https://ec.europa.
eu/eurostat/web/products-eurostat-news/-/DDN-20180620-1 (Accessed: 15
February 2021).

Gilca, C. (2012) Noi teorii in dreptul muncii I-IV. [Online]. Available at: https://www.
juridice.ro/185556/noi-teorii-in-dreptul-muncii-iv.html (Accessed: 18 June 2021).

Gheorghe, M. (2011) ‘Consideratii privind modificarile aduse contractului individual
de munca pe durata determinata rezultate din cuprinsul legii nr. 40/2011 pentru
modificarea si completarea legii nr. 53/2003—Codul muncii’, Studia Universitatis
Babes-Bolyai, 2011/4, pp. 95-103.

Gheorghe, M. (2013) ‘Consideratii relative la prestarea disimulata a muncii—situatii,
cauze, efecte, propuneri’, Dreptul, 2013/12, pp. 222-238

| 76 |



ROMANIA: DEVELOPMENT OF LABOR LAW UNDER THE BANNER OF FLEXIBILITY

Ghimpu, S., Stefanescu, I. T., Beligradeanu, S., Mohanu, G. (1978) Tratat de dreptul
muncii. Bucuresti: Stiintifica si Enciclopedica.

Georgescu, L. (2018) ‘Telemunca—elemente de noutate’, Revista Romdnd de Dreptul
Muncii, 2018/2, pp. 105-106.

Georgescu, L. (2019) ‘Telemunca—elemente de noutate’, Revista Romdnd de Dreptul
Muncii, 2019/6, pp. 35-40.

Godeanu, T. N. (2020) ‘Notiunile de ‘functionar public,” ‘salariat’ si ‘personal
contractual’ in viziunea Codului administrativ si din perspectiva corelatiei cu alte
acte normative’, Revista Romdnd de Dreptul Muncii, 2020/3, pp. 45-53.

Grety, C. (2018) ‘Consideratii privind calitatea procesuala a lucratorilor in constatarea
nulitatii absolute a contractului/acordului colectiv de muncé’, Revista Romdnd de
Dreptul Muncii, 2018/1, pp. 60-64.

Guga, S., Cincan, C., Constantin, C. (2016) Reconstructia drepturilor angajatilor
in Romdnia [Online]. Available at: http://library.fes.de/pdf-files/bueros/
bukarest/13076-20170410.pdf (Accessed: 18 June 2021).

Incaltardu, C., Maha, L. G. (2014) ‘The Effects Induced by the Recent Economic Crisis
on the Labor Market Policies in Romania’, Revista de cercetare §i interventie sociald,
2014/47, pp. 44-66.

Ionescu, C. (2016), ‘Reprezentarea salariatilor in negocierea colectiva la nivel de
unitate, in sistemul privat, in lumina prevederilor Legii nr. 1/2016 prin care a
fost modificata Legea nr. 62/2011 a dialogului social’, Revista Romdnd de Dreptul
Muncii, 2016/4, pp. 65-69.

Laulom, S. (2017) Collective Bargaining Developments in Times of Crisis. Bulletin of
Comparative Labor Relationships. Alphen aan den Rijn: Kluwer Law International.

Marica, M. E. (2018) ‘Contractul individual de munca privind activitatea de telemunca
in context legislativ intern si european’, Revista Romdnd de Dreptul Muncii, 2018/2,
pp. 81-100.

Moarcas Costea, C. A. (2012) Dreptul colectiv al muncii. Bucuresti: C.H. Beck.

Ministerul Muncii si Protectiei Sociale (2020a) Buletin statistic in domeniul muncii
si protectiei sociale [Online]. Available at: http://www.mmuncii.ro/j33/images/
buletin_statistic/Conditii_2020.pdf (Accessed: 08 July 2021).

Ministerul Muncii si Protectiei Sociale (2020b) Sector de activitate [Online]. Available
at: http://dialogsocial.gov.ro/sector-de-activitate/ (Accessed: 08 July 2021).

Ministerul Muncii si Protectiei Sociale (2020c) Grup de unitdti [Online]. Available at:
http://dialogsocial.gov.ro/grup-de-unitati/ (Accessed: 08 July 2021).

Naubauer, S. (2012) ‘Observatii teoretice si practice asupra reprezentativitatii
sindicatelor’, Revista Romdnd de Dreptul Muncii, 2012/3, pp. 32-35.

Panainte, S. (2017) Dreptul individual al muncii. Bucuresti: Hamangiu.

Pitrascu, D. O. (2011) ‘Munca prin agent de munca temporara potrivit modificarii
Codului muncii prin Legea nr. 40/2011’, Revista Romdnd de Dreptul Muncii, 2011/3,
pp. 67-76.

| 77|



MAGDOLNA VALLASEK

Patru, R. S. (2013) ‘Considerations on the Modifications of the Labor Legislation
Brought by Law No. 40/2011 and Law No. 62/2011 (Law of the Social Dialogue) and
Flexicurity Requirements. Special Focus on Collective Bargaining’, Titu Maiorescu
University Law Review, 2013/12, pp. 112-122.

Patru, R. S. (2014) Contractele si acordurile colective de muncd. Bucuresti: Hamangiu.

Popescu, R. R. (2011) ‘Analizd asupra unor aspecte controversate ale Legii nr. 62/2011
cu privire la dialogul social’, Revista Romdnd de Dreptul Muncii, 2011/5, pp. 11-20.

Popescu, R. R. (2018) ‘Aspecte controversate cu privire la noua reglementare a
telemuncii’, Revista Romdnd de Dreptul Muncii, 2018/3, pp. 50-55.

Rogozea, D., Anghelie, M. M. (2018) ‘Scurta analiza privind criteriile utilizate pentru
recalificarea conventiilor civile in contracte individuale de munca’, Revista
Romdnd de Dreptul Muncii, 2018/4, pp. 63-72.

Rosioru, F. (2018) ‘Collective Bargaining in Romania: The Aftermath of an Earthquake’
in Stoiciu, V. (2019) Living and working in Romania: actors and institutions [Online].
Available at https://www.eurofound.europa.eu/country/romania#actors-and-
institutions (Accessed: 18 June 2021).

Stefanescu, A. (2019) ‘Consideratii generale privind reglementarea muncii la domiciliu
in dministratia publicd din Roméania prin Codul administrativ’, Revista Romdnd de
Dreptul Muncii, 2019/6, pp. 41-46.

Stefanescu, A. (2020) ‘Sistemul contractelor individuale de munca din sectorul privat
si public versus sistemul actelor administrative de numire in functia publicd)
Revista Romdnd de Dreptul Muncii, 2020/5, pp. 21-27.

Stefanescu, I. T., Beligradeanu, S. (2009) ‘Privire analiticd asupra corelatiei dintre
noul Cod civil si Codul muncii’, Dreptul, 2009/12, pp. 11-45.

Stefanescu, I. T. (2012a) ‘Aspecte controversate din sfera dreptului muncii, Revista
Romdnd de Drept Privat, 2012/6, pp. 207-218.

Stefanescu, I. T. (2012b) ‘Consideratii cu referire la autonomia dreptului muncif’,
Dreptul, 2012/12, pp. 113-135.

Stefanescu, I. T. (2013) ‘Dreptul muncii—vocatie si viziune’, Revista Romdnd de Dreptul
Muncii, 2013/2, pp. 13-19.

Stefanescu, I. T. (2014) Tratat teoretic §i practic de drept al muncii. 3rd edn. Bucuresti:
Universul Juridic.

Stefanescu, I. T. (2018) ‘Trasaturile specifice esentiale ale contractului individual de
munca si autonomia dreptului muncii’, Revista Romdnd de Dreptul Muncii, 2018/4,
pp. 25-42.

Samboan, C. (2020) ‘Consideratii privind modificarile aduse de Legea nr. 213/2020
pentru modificarea si completarea Legii nr. 53/2003—Codul muncii’, Revista
Romdnd de Dreptul Muncii, 2020/6, pp. 70-84.

Teleoaca Vartolomei, B. (2018) ‘Reglementarea activitatii de telemunca prin Legea nr.
81/2018’, Revista Romdnd de Dreptul Muncii, 2018/2, pp. 45-52.

Trif, A., Paolucci, V. (2019) ‘Romania: from legal support to frontal assault’ in Miiller,
T., Vandaele, K., Waddington, J. (eds.) Collective bargaining in Europe: toward an
endgame. Brussels: ETUI

|78 |



ROMANIA: DEVELOPMENT OF LABOR LAW UNDER THE BANNER OF FLEXIBILITY

Tichindelean, M. (2015) Dreptul colectiv al muncii. Bucuresti: Universul Juridic.

Tichindelean, M. (2016) ‘Consideratii referitoare la modificarile si completarile aduse
Legii dialogului social nr. 62/2011 prin Legea nr. 1/2016’, Revista Romdnd de Dreptul
Muncii, 2016/3, pp. 27-37.

Ticlea, A. (2011) ‘Diferentieri si necorelari intre dispozitiile Codului muncii si cele ale
Legii dialogului social nr. 62/2011 privind jurisdictia muncii’, Revista Romdnd de
Dreptul Muncii, 2011/4, pp. 11-16.

Ticlea, A. (2015a) Tratat de drept al muncii. 10th edn. Bucuresti: Universul Juridic.

Ticlea, A. (2015b) Codul muncii comentat. 7th edn. Bucuresti: Universul Juridic.

Ticlea, A. (2016) ‘O modificare nefericita a Legii dialogului social nr. 62/2011, Revista
Romdnd de Dreptul Muncii, 2016/2, pp. 15-18.

Ticlea, A. (2018) ‘Dezvoltarea dreptului muncii in Roménia dupa Marea Unire, pana in
anul 1940’, Revista Romdnd de Dreptul Muncii, 2018/6, pp. 17-28.

Tinca, O. (2014) ‘Observatii referitoare la forma scrisa a contractului individual de
muncd in lumina dreptului european si a jurisprudentei Curtii Europene de
Justitie a Uniunii Europene’, Dreptul, 2014/2, pp. 141-155.

Tinca, O. (2006) ‘Comentarii asupra contractului individual de munca al angajatului
casnic’, Revista Romdnd de Dreptul Muncii, 2006/3, pp. 39-46.

Top, D. (2020) ‘O noua modalitate de solutionare amiabila a conflictelor individuale de
muncd’, Revista Romdnd de Dreptul Muncii, 2020/6, pp. 26-32.

Top, D. (2018) Tratat de dreptul muncii. Bucuresti: Mustang.

Top, D. (2013) ‘Necesitatea unei reglementari la nivel european privind personalul
casnic’, Supliment al revistei Romdne de Drept European, pp. 172-180.

Uluitu, A. G. (2016) ‘Latest Amendments to Law no. 62/2011 on Social Dialogue Enacted
by Law no. 1/2016’, CKS Journal, 2016, pp. 286-290.

Ut4, L. (ed.) (2016) Incheierea si modificarea contractului individual de muncd. Practicd
judiciard, norme procedurale. Bucuresti: Universul Juridic.

Vallasek, M., Petrovics, Z. (2018) Case Study: Romania [Online]. Available at: http://
ceelab.eu/assets/images/case_study_romania_en.pdf (Accessed: 18 June 2021).

Vallasek, M., Mélypataki, G (2020) ‘Rules on Home Office Work and Telework in
Romania and Hungary’, Central European Journal of Comparative Law, 20(2), pp.
177-191; https://doi.org/10.47078/2020.2.177-191.

Vallasek, M. (2020) Romdn munkajog. Cluj-Napoca: Forum Iuris.

Voiculescu, N. (2011) ‘Consideratii privind dispozitii referitoare la flexibilizarea
si securitatea relatiilor de munca in Legea nr. 40/2011 pentru modificarea si
completarea Legii nr. 53/2003 Codul muncii’, Revista Romdnd de Dreptul Muncii,
2011/3, pp. 48-57.

Volonciu, M (2019) ‘Unele aspecte specifice dreptului muncii rezultate din contractul
colectiv de munc&’, Revista Romdnd de Drept Privat, 2019/4, pp. 80-88.

| 79 |



	Introduction
	Nóra JAKAB

	Theoretical Issues of Employment Contracts and Collective Agreements on Current Regulatory Issues
	Nóra JAKAB

	Slovakia: Traditions and New Challenges of Labor Law
	Marcel DOLOBÁČ

	Romania: Development of Labor Law Under the Banner of Flexibility
	Magdolna VALLASEK

	Slovenia: Social Law and Labor Law – an Overview of Key Concepts
	Grega STRBAN, Luka MIŠIČ

	Serbia: Regulation of Employment Contracts and Collective Bargaining – Labor and Contract Law Aspects
	Senad JAŠAREVIĆ, Attila DUDÁS

	Czech Republic: Critical Legal Analysis on Dogmatic and Current Issues of Labor Law
	Martin ŠTEFKO

	Poland: Employment Relationship from the Perspective of Individual, Collective Labor Law and EU Law
	Michał BARAŃSKI

	Croatia: Reality of Labor Protection – At the Crossroads of Individual and Collective Labor Law
	Mario VINKOVIĆ

	Hungary: Contracts in Labor Law
	Nóra JAKAB

	Central European Reality of Labor Law—A Comparative Chapter
Fundamentals of Labor Law
	Nóra JAKAB


