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The Aarhus Convention and the Espoo Convention
Monika Anna KROL

ABSTRACT

More than three decades of the Espoo Convention and more than a quarter of a century of the
Aarhus Convention provide a basis for assessing whether their instruments have been implemented
effectively. The Conventions have not achieved a global scale, but on the European continent, they
have undeniably become an expression of the implementation of the political and programmatic
provisions of the Stockholm and Rio Declarations, of the principle of sustainable development
and of the realisation of the human right to a clean, healthy and sustainable environment. Rather
than primarily benefitting the environment and its components indirectly, the adoption of these
conventions, which are fundamental to the established procedures, directly benefits human rights,
participatory democracy, and civil society. The procedural foundations of these conventions have
undoubtedly provided the basis for the greening of human rights, which has become a new paradigm
in human rights approaches. It is also the basis for the identification of another general principle of
environmental law, namely the principle of environmental socialisation. The aim of this study is to
assess the effectiveness of the implementation of these two Conventions by the States Parties that
ratified them and the impact of these standards on the development of environmental law in the
European Union.
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1. Introduction

The link between human rights and the right to the environment was established in
documents adopted at the international level in the second half of the 20th century,
most notably Principle 1 of the 1972 Declaration of the United Nations Conference on
the Human Environment! and Principle 1 of the 1992 Rio Declaration, as contained
in the Final Document of the 1992 United Nations Conference on Environment and

| 1 UN, 1973, pp.3-5. |
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Development in Rio de Janeiro (Rio Declaration).? In addition, Principle 10 of the Rio
Declaration established the right to environmental information, normatively detailed
atthe international level and explicitly linked to the human right to live in an environ-
ment adequate for his or her health and well-being in Article 1 of the 1998 Aarhus
Convention.® The purpose of the right to environmental information is to contribute
to the protection of the right of every person of present and future generations to live
in an environment adequate for his or her well-being.

The development of environmental law resulted in the emergence of the first
fundamental principles of this discipline, derived from the provisions of the indicated
declarations, which became the basis for identifying the first rules relating to the
management and use of environmental resources. These included typical principles
of international law, such as the principle of good neighbourliness and the prohibi-
tion of the abuse of rights, as well as the detailed principles of the disposition and use
of the environment (including the principle of rationality and equity in the use and
sharing of benefits);* and above all, the principle of sustainable development. In the
years that followed, these principles have been refined frequently and made more
specific by the many international conventions adopted in their wake.®

One expression of the implementation of the principle of sustainable develop-
ment set out in the Rio Declaration is public participation in solving environmental
problems; meaning the involvement of the widest possible social groups in solving
environmental problems. This instrument aims to ensure that the environment is
given its rightful place in the decision-making process, by improving the quality of
information for decision-makers, so that decisions impacting the environmental
can be made with particular attention to minimising their effects, improving action
planning and protecting the environment. Public participation is also a concomitant
element of environmental impact assessment procedures, as environmental policy
instruments often include environmental impact assessment procedures designed to
protect the impact of human activities on the environment. The practice of applying
the law and the increasingly frequent conflicts arising from the negative impact of a
project carried out in the territory of one state and affecting the territory of another
state or the environment of areas outside the national jurisdiction of the state, have
given rise to the need for regulation that provides information on the interrelation-
ship between certain economic activities and their environmental consequences,
particularly in a transboundary context.

The aim of this study is to assess the effectiveness of the implementation of the
two Conventions by the States Parties that have ratified them and the impact of these
standards on the development of environmental law in the European Union.

2 UN General Assembly, 1992, pp. 3-8.

3 ‘No. 37770. Multilateral Convention on Access to Information, Public Participation in Deci-
sion-Making and Access to Justice in Environmental Matters, done at Aarhus on 25 June 1998’ in
UN, 2004, p. 447.

4 Ciechanowicz-McLean, 2001, pp. 22-23.

5 De Sadeleer, 2002, p. 1.
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2. The Concept of Participatory Democracy and Civil Society

An assessment of normative regulation made regarding the separation of the principle
of socialisation in environmental law speaks to the broader concept of civil society
and participatory democracy. As pointed out in the doctrine,® participatory democ-
racy is a type of democracy in which citizens have the opportunity to make decisions,
directly or indirectly, concerning the law and state affairs. Participatory democracy
is closely related to direct democracy, but is a broader category, combining features
of deliberative, direct and indirect democracy. It is a type of compromise between
the institutions of direct democracy and representative democracy; and to a greater
extent serves the community, especially local communities,” where the emphasis is
on the real participation of citizens in the process of making public decisions, and
therefore on the relevant formal instruments, including those associated with direct
democracy.

As underlined by Izdebski,® the essence of deliberative democracy is the creation
of opportunities for all those interested in a given public issue, particularly in a pro-
posed public decision, to express their opinions and views. In a pluralistic society,
this means the possibility of presenting various assessments and positions and
should lead to dialogue and working out a solution acceptable to the majority of those
interested. This democracy cannot function without ensuring that public authorities
operate openly, including ensuring that all interested parties have access to informa-
tion about the state of affairs and the intentions of the relevant public authorities.
Participatory democracy goes further, as it implies the real participation of citizens
in the process of making public decisions as a result of deliberation.’ It aims to involve
citizens in the decision-making process, especially at the local level, the effects of
which will often be felt by them.!° Public participation pursues the idea of strengthen-
ing democracy, requires the deconcentration of power, a change in the way conflicts
are resolved and the empowerment of citizens.!!

The involvement of the public in the affairs of a given community, which is a form
of participatory democracy, is the basis for the creation of an informed civil society,'
which today is the basis for the functioning of modern states and their societies and
the solution to current problems, especially those related to environmental protec-
tion. Civil society is understood as a set of activities that are complementary to the

6 Onthe conceptand origins of participatory democracy: Sartori, 1998, p. 148; Uziebto, 2009, pp.
13-36. On this topic also Niznik-Dobosz, 2014, pp. 21-43; Izdebski, 2021, pp. 97-98.

7 Marczewska-Rytko, 2001, pp. 31-44; Konopielko, 2011, pp. 86-94.

8 Izdebski, 2021, p. 97. and the literature indicated therein.

9 Tbid., p. 98.

10 Kwiatkowska, 2013, p. 36.

11 Unger, 1986, p. 30.

12 Augustyniak, 2023, pp. 71-92.
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activities of political power and pursues goals, which power by its nature does not.**
The origin of this concept can be traced back to ancient philosophical thought. In more
modern terms, it appeared in the 18th century philosophical currents associated with
the French Revolution and liberal philosophy.** Modern political doctrines assume a
three-part model that distinguishes between the economy, civil society and the state,
with society providing opportunities for citizens to organise themselves into nar-
rower, more specialised associations, societies, communities and self-government.
This concept implies public participation in matters of social life, the basis of which is
citizen access to public information and the organisation of citizens in various forms
of social organisations. These considerations have led to the full incorporation of
the assumption of participatory democracy and civil society into environmental law,
which has been developing for about fifty years, especially at the international level.

3. Evolution of Environmental Socialisation in International Law

Public participation has been the subject of standardisation at the international level
for many years. The Nordic Convention on Environmental Protection, concluded in
Stockholm in 1974, was the first international agreement recognised in the doctrine
as including provisions relating to public participation in environmental protection.’
It introduced the right of any person exposed to hazardous activities to lodge a com-
plaint with public authorities or a court of another state on the assessment of the per-
missibility of such activities. The Stockholm Declaration, adopted two years earlier,
only partially addressed the issue of effective public participation in environmental
protection.

In 1987, the World Commission on Environment and Development (WCED), in
a published report entitled, ‘Our Common Future’, (also known as the ‘Brundtland
Report’),' identified community involvement as one of the key requirements for eco-
development. The report emphasised that an equitable share of the resources needed
to sustain socio-economic growth supports ensuring the effective participation of
citizens in decision-making in political systems and through greater democracy in
international decision-making (motive 28). Furthermore, the authors of the report
noted that the law alone cannot enforce the common interest; it also needs the knowl-
edge and support of the community, which requires greater public participation in
decisions affecting the environment. The best way to achieve this is to decentralise
the management of resources that local communities are responsible for, and give
those communities effective influence over the use of those resources. As indicated,

13 Krél, 1999, p. 106.

14 More extensively on this topic: Jezyniska and Krél, 2021, pp. 16-17.
15 Hatadyj, 2013, p. 45.

16 WCED, no date.
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this requires the promotion of citizen initiatives, empowerment and strengthening of
local democracy (motive 77).

The reflection of participatory democracy in environmental matters as a standard
can be found in the outcome documents of the 1992 United Nations Conference on
Environment and Development in Rio de Janeiro. This is addressed in general terms
in Principle 10 of the Declaration on Environment and Development,? stating that
environmental issues are best addressed at every level with the participation of
all concerned citizens. In contrast, specific solutions can be found in Agenda 21,
in which Chapter 8, titled ‘Integrating environment and development in decision-
making’, identifies several objectives to be pursued by national authorities. One is to
develop or improve mechanisms to facilitate the participation of affected individuals,
groups and organisations in decision-making at all levels.

The above-mentioned documents have formed the basis for the adoption of norms
for the socialisation of environmental protection in acts of international law. Among
others, one can point to the 1994 United Nations Convention to Combat Desertification,
which is the only legally binding international framework established to address the
extremely topical contemporary problem of desertification and drought mitigation.”
Art. 3(1)(a) indicates that States Parties to the Convention should ensure that deci-
sions on the design and implementation of programmes to combat desertification and
mitigate the effects of drought are made with the participation of the population and
local society and that an enabling environment is created at higher levels to facilitate
action at national and local levels.?®

The political arrangements made at the Third Pan-European Conference in 1995
in Sofia* were the culmination of many years of effort, where the Final Declaration®
in the chapter ‘Public Participation’, referring to principle 10 of the Rio de Janeiro
Declaration, provided guidelines on access to information in environmental matters
and public participation in environmental proceedings. This document called on
States to ensure the effectiveness of their actions, including: adequate and effective
mechanisms to ensure public access to environmental information; effective public
participation as a basis for effective environmental policy; and effective public instru-
ments for access to judicial and administrative remedies for environmental harm
(recitals 41-43). The result was the adoption of the Aarhus Convention, which was the
first major step towards introducing issues related to the functioning of so-called open
democratic societies into the existing norms of international environmental law.%

17 UN, 1992a.

18 UN, 1992b.

19 United Nations Convention to Combat Desertification in those Countries Experiencing Seri-
ous Drought and/or Desertification, Particularly In Africa, drawn up in Paris of 17 June 1994.
Ratified in Poland, Journal of Laws. 2002 No. 185 item 1538.

20 For other examples of solutions in which the indication of socialisation has been adopted at
the international level, see Bukowski, 2007, p. 56.

21 UNECE, 1995b.

22 UNECE, 1995a.

23 UNECE, 2014, p. 15, 36; Jendroska, 2002, p. 4.
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4. The Espoo Convention

Ciechanowicz-McLean points out* that environmental impact assessments were first
introduced in the 1970s in the United States of America. In the European Economic
Community (EEC), the EEC Directive 85/337/EEC of 7 June 1985 on the assessment
of the effects of certain public and private projects on the environment® introduced
the obligation to carry out assessments in all Member States of the European Eco-
nomic Community for the first time. The idea of a convention on environmental
impact assessments in a transhoundary context was first proposed in September 1987
at the Warsaw seminar of the European Economic Commission on environmental
impact. Negotiations on the text of the convention continued until 1989, with the
active participation of Polish experts in international law and environmental impact
assessment.*

The Convention on Environmental Impact Assessment in a Transboundary
Context, known as the Espoo Convention, is an international agreement that sets out
the Signatory States’ obligations to carry out environmental impact assessments of
certain activities at an early stage of planning. It was drawn up in Espoo, Finland,
on 25 February 1991. Poland, as a State Party to the Convention, signed it in 1991 but
ratified it on 9 January 1997.%

The Convention is an international agreement of a regional nature,? covering
European countries as well as two Asian countries and Canada. The European Union
became a State Party, through Council Decision 2008/871/EC of 20 October 2008 on
the approval of the Protocol on the Strategic Environmental Assessment to the 1991
UN/ECE Espoo Convention on Environmental Impact Assessment in a Transboundary
Context on behalf of the European Community.”

24 Ciechanowicz-McLean, 2001, p. 177.

25 Directive 85/337/EEC on the assessment of the effects of certain public and private projects on
the environment in the Official Journal of the European Union, 1985, 175, p. 40.

26 Ciechanowicz-McLean, 2001, p. 177.

27 Government declaration of 24 September 1999 on the ratification by the Republic of Poland
of the Convention on Environmental Impact Assessment in a Transboundary Context, drawn
up in Espoo on 25 February 1991, Journal of Laws, 1999, No. 96 poz. 1111; text of the Convention
Journal of Law 1999, No. 96 item 1110.

28 The Convention has been signed and ratified by Albania, Armenia, Austria, Azerbaijan,
Belarus, Belgium, Bosnia-Herzegovina, Bulgaria, Croatia, Cyprus, Czech Republic, Denmark,
Estonia, Finland, France, Greece, Spain, Ireland, Canada, Kazakhstan, Kyrgyzstan, Liechten-
stein, Lithuania, Luxembourg, Latvia, Northern Macedonia, Malta, Montenegro, Germany, the
Netherlands, Norway, Moldova, Poland, Portugal, Romania, Serbia, Slovakia, Slovenia, Swit-
zerland, Sweden, Ukraine, Hungary, Italy, the United Kingdom of Great Britain and Northern
Ireland. The European Union is also a regional integration organisation member. Data from
Meetings of Parties to UNECE treaties stress role of environmental assessment to boost sustainable
energy transition and SDGs, 2023.

29 Official Journal of the European Union, 2008, 308, p. 33.
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The 2001 amendment to the Convention, once ratified by all States that were
Parties to the 2001 Kijev Convention,* allows accession by any Member State of the
UN. Thus, making the Convention a global instrument for environmental impact
assessment. In 2003, the Convention was complemented by the Strategic Environ-
mental Assessment Protocol. Since coming into force in 2011, the Protocol has been
helping to lay the foundations for sustainable development by ensuring that Parties
integrate environmental considerations, including public health, and public concerns
into their plans and programmes, and, as far as possible, into policies and legislation
at an early stage.

The Convention is the first multilateral treaty to set out the procedural rights and
obligations of Parties with respect to the transboundary impacts of the proposed
activities. It also provides procedures in a transboundary context to consider the envi-
ronmental impacts of decision-making. For the proposed activity, an environmental
impact assessment procedure must be carried out by the Party that is likely to have a
significant transhoundary impact in an area under the jurisdiction of another Party.

The Espoo Convention contains explicit references to public participation (includ-
ing Art. 2(2)) and, as emphasised by Bukowski,* to sustainable development in the
context of defining the objective of international community action. The Convention
contains three references to public participation. Article 2(6) and the provisions of
Articles 3 and 4 indicate the specific stages of the environmental impact assessment
procedure in which the public is entitled to participate. In addition, Article 3(8)
requires that the Parties concerned ensure that the public is informed and given
the opportunity to comment on and object to the proposed activity in areas likely
to be affected by transboundary impacts, and that documents are submitted to the
competent authority of the Party of origin. Furthermore, according to Article 4(2),
the Parties concerned must ensure that the environmental impact assessment docu-
mentation is forwarded to the relevant authorities and the public. By contrast, the
Convention makes no provision for public hearings, although several States Parties
use them as a form of public participation.®

The Espoo Convention also contains many links to the Aarhus Convention, as their
adoption was the result of a certain coincidence of events. The Espoo Convention was
the first to emerge and influenced the provisions of the Aarhus Convention in many
ways, particularly because of the fundamental link between environmental impact
assessment and public participation in environmental decision-making. Environ-
mental impact assessments are the main tools used by many countries in this regard.
The Espoo Convention deals at its core with transboundary issues. However, its Art.
2(2) provides for Parties to establish a national environmental impact assessment
procedure with certain requirements. Therefore, since the transboundary impact

30 Protocol on Strategic Environmental Assessment to the Convention on Environmental
Impact Assessment in a Transboundary Context, Kyiv, 21 May 2003. Journal, Laws of 2011, No.
180, item 1074.

31 Bukowski, 2009, p. 113.

32 Schrage, 2008, pp. 41-42.
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assessment procedure has to be implemented in the context of national legislation, it
thus sets standards for environmental impact assessments at the national level. In this
regard, Art. 6 of the Aarhus Convention appears to be an extension of the provisions
of the Convention on the assessment of transboundary environmental impacts.*

5. The Aarhus Convention

In 1998, at the 4th Pan-European Conference of Ministers of the Environment in
Aarhus, Denmark, the International Convention on Access to Information, Public
Participation in Decision-Making and Access to Justice in Environmental Matters
was signed as a regional convention of the United Nations Economic Commission for
Europe (UNECE), called the Aarhus Convention.* It was the first convention to explic-
itly set out the specific rights of citizens in relation to the environment and public
authorities.®

The amendment to the Aarhus Convention on ‘Public Participation in Decisions
on the Intentional Release into the Environment and Placing on the Market of Geneti-
cally Modified Organisms’ was adopted at the Second Meeting of the Parties on 27 May
2005 in Almaty, Kazakhstan. As of October 2024, 32 countries have ratified this treaty,
meaning that one more ratification is needed for it to enter into force.*

Legal action in the European Economic Community began in the early 1990s. The
first Community act in this regard, adopted many years before the start of work on the
Aarhus Convention, was the Council Directive of 7 June 1990 on freedom of access to
environmental information.*” At the beginning of the first decade of the 21st century,
without waiting for the formal approval of the Aarhus Convention, the following Direc-
tives were adopted at the Community level: the Directive 2003/4/EC of the European
Parliament and of the Council of 28 January 2003 on public access to environmental
information and repealing Council Directive 90/313/EEC* and Directive 2003/35/EC of
the European Parliament; and the Directive of the Council of 26 May 2003 providing
for public participation in respect to the drawing up of certain plans and programmes
relating to the environment and amending with regard to public participation and
access to justice Council Directives 85/337/EEC and 96/61/EC.** These acts were the
legal basis for the transposition into the law of the EU Member States.

33 Ibid., p. 43.

34 As of 3 July 2023, there are 47 States Parties to the Convention, 38 Parties to the Protocol on
Pollutant Release and Transfer Registers (PRTRs) and 32 Parties to the Amendment on Public
Participation in Decisions on the Intentional Release into the Environment and Placing on the
Market of Genetically Modified Organisms (GMOs).

35 Grabowska, 2000, p. 45.

36 GMOs, no date.

37 Official Journal of the European Union, 1990, 158, pp. 56-58.

38 Official Journal of the European Union, 2003, 41, pp. 26-32.

39 Official Journal of the European Union, 2003, 156, pp. 17-25.
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The European Union formally approved the Aarhus Convention on 17 February
2005.* After one year, Regulation (EC) No 1367/2006 of the European Parliament and
of the Council of 6 September 2006 on the application of the provisions of the Aarhus
Convention on Access to Information, Public Participation in Decision-making and
Access to Justice in Environmental Matters to Community Institutions and Bodies
was adopted.*

The importance of the Aarhus Convention derives first and foremost from its
objective, set out in Article 1, which is to contribute to the protection of the right of
everyone, from present and future generations, to live in an environment adequate to
his or her health and well-being. The Aarhus Convention was created to strengthen
the role of citizens and civil society organisations in environmental matters and is
based on the principles of participatory democracy.* It establishes a number of rights
for individuals and civil society organisations in relation to the environment. At this
point, the question may be raised whether the objectives indicated in the Convention
have been achieved in legal acts directly implementing the provisions of the Conven-
tion or by transposing the legal solutions adopted in this area in EU law into national
law, through the selection of appropriate forms, methods and legal instruments.

The foundations of the Aarhus Convention are based on three pillars.*

First, access to information: every citizen should have the right to full and easy
access to environmental information. Public authorities must provide, collect and dis-
seminate all necessary information in a timely and transparent manner. Exceptions
can only be made in special situations, for example in relation to national defence.

Second, public participation in decision-making: the public must be informed
about all relevant projects and have the opportunity to participate in decision-making
and legislation. Decision-makers can benefit from people’s knowledge and experi-
ence; this input is a powerful way to improve the quality of environmental decisions
and outcomes and to ensure procedural legitimacy. This also reveals the importance
of education in the field of sustainable development.** As emphasised by Jendroska
and Radecki,” the instruments contained in this international agreement constitute
one of the basic means of achieving sustainable development, especially its environ-
mental pillar.

Third, access to justice: the public has the right to resort to judicial or admin-
istrative procedures in the event of a violation or non-compliance by a Party with
environmental law and the principles of the Convention.

40 Council Decision 2005/370/EC in the Official Journal of the European Union, 2005, 124, p. 1.
41 Official Journal of the European Union, 2006, 264, p. 13.

42 Official website of the Convention. UNECE, 2014, p. 36.

43 More about this in Weaver, 2023, pp. 105-134.

44 Bukowski, 2009, p. 114.

45 Jendroska and Radecki, 1999, p. 12.
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6. Territorial Scope of the Aarhus Convention

As emphasised by Bar and Jendroska,* thus far on a global scale, there is no such
binding legal instrument of international law dedicated to the socialisation of
environmental protection, since it is an international legal guarantee of the rights
of societies in environmental protection. In addition, the Aarhus Convention set the
highest international legal standard for the socialisation of environmental protec-
tion, to which the legal norms of the European Union (e.g. Regulation 1367/2006),
the EU Member States (e.g. in Poland, the Czech Republic, Slovakia) and the United
Kingdom and Northern Ireland, as well as the EU candidate countries (e.g. Albania,
Bosnia-Herzegovina, Montenegro, Serbia, Ukraine) were adapted.

However, it should be noted that twenty-five years after the signing of the Aarhus
Convention, it is still of a regional nature, mainly affecting European countries (EU
and applicant countries) and a few Asian countries (e.g. Kazakhstan, Georgia). The
biggest expansion of its impact occurred at the end of the first decade when it was rati-
fied by the countries that emerged after the break-up of Yugoslavia, namely Croatia,
Serbia, Montenegro, Bosnia and Herzegovina. Since then, the only new state to adopt
the Convention has been the small African Republic of Guinea-Bissau, which acceded
on 4 April 2023.

The likelihood of extending the geographical scope of the Aarhus Convention in
North America is weak as the Federal Freedom of Information Act in force in the
United States of America since 1967* and the Access to Information Act of 1985 in
Canada*® also address environmental issues (Art. 20(2-4)).

Significantly, on 4 March 2018 at Escazu in Costa Rica under the auspices of the
United Nations, the Latin American and Caribbean region adopted the Regional Agree-
ment on Access to Information, Public Participation and Justice in Environmental Matters
in Latin America and the Caribbean.® The agreement is a landmark legal instrument for
environmental protection in Latin American and Caribbean countries: 24 countries
have signed the agreement, and 15 have ratified it, with the process ongoing.® It is
also an important human rights act, and its main beneficiaries are the people of the
region, particularly the most vulnerable groups and local communities. The purpose
of the Escazti Agreement is to ensure that all people have the right: to access informa-
tion in a timely and appropriate manner; to participate meaningfully in decisions

46 Bar and Jendrogka, 2005, p. 212.

47 The Freedom of Information Act (FOIA) 80 Stat. 250; United States Statutes at Large, vol. 80,
89th Congress, 2nd Session. On this subject, see Bukowski, 2007, p. 45.

48 Access to Information Act (R.S.C., 1985, c. A-1, with amendment from 2019, c. 18, s. 41(E).

49 Regional Agreement on Access to Information, Public Participation and Justice in Environ-
mental Matters in Latin America and the Caribbean, LC/PUB.2018/8/Rev.1 hereinafter cited as:
‘Escazu Agreement’.

50 Data collected from the official website of the ECLAC. The agreement has not been signed by
Cuba, Venezuela or El Salvador.
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that affect their lives and the environment; and to access justice when these rights
are violated.

Although the Convention has attracted widespread interest worldwide, the pre-
dictions of doctrine expressed both at the beginning and end of the first decade of
the twenty-first century® have not materialised, nor has the expected geographical
expansion of its scope. Thus, there has been neither a significant expansion of the
geographic scope of the Convention nor the creation of a global convention, but rather
the development of a number of international agreements or national regulations
with a regional scope. This does not detract from its importance as a fundamental
step towards both environmental and democratic development.* For this reason,
the Convention is often referred to as the most ambitious endeavour in the field of
environmental democracy.®

7. The Principle of Socialisation in Environmental Law as an Instrument of
the Subjective Right to the Environment

The Aarhus Convention is not a typical environmental convention, and can be posi-
tioned more as a human rights Convention, as it introduces into both legal areas the
principle of socialisation, realising the right to the environment, or as emphasised
by the Human Rights Council on 8 October 2021 in resolution 49/13,> the right to a
clean, healthy, sustainable environment. It has been emphasised in the doctrine that
the concept of sustainable development and the human right to a healthy environ-
ment, should be the main objective of the concluded international conventions and
agreements,* because only by doing so, can the realisation of the human right to the
environment take place, with statutes at the international level.*

The States Parties to the Convention have recognised the need for: access to
information, public participation in environmental protection and access to justice
in environmental matters at the international level, guaranteeing every person, from
present and future generations, the right to live in an environment adequate to his
or her health and well-being, but also the possibility of enforcing their rights under
legislation. The realisation of this triad of guarantees, often referred to as the three
pillars,’ for the socialisation of environmental protection is crucial for the realisa-
tion of sustainable development and is one of the instruments of the human right to

51 Jendrogka, 2002, p. 5; Bar and Jendroska, 2005, p. 212.

52 UNECE, 2014, p. 21.

53 The term ‘environmental democracy’ is used repeatedly in the interpretative guidelines,
ibidem and earlier on the ground of the first edition it was emphasised by Jendroska, 2002, p. 4.
54 HCR Resolution 48/13 The Human right to a clean, healthy and sustainable environment on
8 October 2021, A/HRC/RES/48/13.

55 Ciechanowicz-McLean and Nyka, 2016, pp. 34-36.

56 Krél, 2023, p. 103.

57 Bar and Jendroska, 2005, p. 213.
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the environment. Jendroska even stresses that the Convention is not a typical Conven-
tion in the field of environmental protection, as the emphasis is not as much on the
protection of the environment itself as on the need to respect human rights to a clean
environment.% However, Lipifiski*® points out that universal access to environmental
information is an extension of one of the basic human rights, namely the right to
information.

To implement the principle of socialisation, it is crucial to clarify the basic con-
ceptual categories of the Convention, especially those defining the subject and object
scope. These include the terms ‘everyone’, ‘public authority’ and ‘environment’ used
in the Convention.

An instrument for the realisation of the socialisation of environmental protection
is the adoption in Art. 1 of the Convention of the term ‘everyone’ to designate the
widest possible range of subjects entitled to access to information, public participa-
tion in decision-making and access to justice. As Jendroska points out,* the term
‘everyone’ is equivalent to ‘the public’, defined in Art. 2(4) of the Convention, namely
one or more natural or legal persons and, in accordance with national legislation or
practice, their associations, organisations or groups. As indicated in the doctrine,® it
has been accepted as a general principle that the rights guaranteed under the three
pillars of the Convention will be enjoyed without discrimination on the basis of citi-
zenship, nationality or place of residence. The public concerned, however, are those
affected or likely to be affected, or those with an interest in environmental decisions.
In accordance with the objectives of the Convention, it will be non-governmental
organisations promoting environmental protection and meeting any requirements of
national law that should be considered part of the ‘public concerned’.

It should also be stressed that the implementation of the principle of socialisation
is also served by the instruments introduced in the norms of the Escazti Agreement.
These recognise the rights of all persons, provide measures to facilitate their exercise
and, most importantly, establish mechanisms to ensure their effectiveness. Further-
more, Art. 3 of the Covenant introduces a catalogue of principles applicable to the
three pillars of entitlements, including the pro personae principle (also known as the
pro homine principle), which is a basic instrument of international human rights law.®?
The purpose of the pro personae principle is to realise human rights to the fullest
extent possible. This principle gives priority to the most favourable protection of the
rights of individuals and implies an obligation to apply the most favourable interpre-
tation for this protection.®

58 Jendroska, 2002, p. 4.

59 Lipiriski, 2010, p. 40.

60 Jendroska, 2012, p. 61.

61 Sniadach and Adamczak-Retecka, 2018, p. 229.

62 de Oliveira Mazzuoli and Riberio, 2016; Rodiles, 2016, pp. 153-174.
63 Kowalska, 2021.
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8. The Principle of Socialisation in Environmental Law as a Determinant of
the Implementation of and Compliance with the Aarhus Convention

In environmental law, the set of general principles in this area of law has not been
normatively catalogued; hence, depending on the position of the doctrine, we find a
diverse catalogue of principles. The principle of the socialisation of environmental
protection is rarely distinguished either in foreign or domestic literature. Expressis
verbis it is indicated by Grabowska,** placing the discussed principle in the catalogue
of principles of the EU environmental policy. In the author’s opinion, the implementa-
tion of this set defines the broadest possible participation of society in the creation
of the State’s environmental policy and aims to establish mechanisms that ensure
that local environmental decisions are made at the lowest and closest possible level
to the citizen. The Community had Directive 90/313 for the process of socialisation
of ecological policy, but only the Aarhus Convention was a genuine achievement in
the implementation of the principle in question. This means increasing the participa-
tion of citizens in environmental activities, mainly through the democratisation of
decision-making processes, and formulating a universal right to information about
the state of the environment, the right to participate in decision-making, and access
to administrative procedures and judicial complaints.

As pointed out in the doctrine,® the effectiveness of the implementation of and
compliance with the Aarhus Convention is guaranteed by its introduction of three
mechanisms: First, the mechanism of the Meeting of the Parties, provided for in Art.
10 of the Aarhus Convention, which allows Parties to make cyclical assessments of
the degree of implementation of the Convention. Second, the mechanism of the non-
compliance procedure, provided for in Art. 15, which allows for the establishment,
by agreement of the Parties, of a voluntary mechanism of a non-contentious, non-
judicial and advisory nature for the review of compliance with the provisions of the
Convention. Third, the ‘dispute settlement clause’ in the introduction in Art. 16 of the
Aarhus Convention stating that in the event of disputes between two or more Parties,
negotiation, agreement, mediation, and conciliation shall be conducted in the first
instance and if this mechanism proves unsuccessful, the matter shall be submitted to
the International Court of Justice in the Hague (Art. 16 of the Aarhus Convention).

In implementing the provisions of the Aarhus Convention in the European Union,
Art. 1 of Regulation 1367/2006° on the application of the provisions of the Aarhus
Convention on Access to Information, Public Participation in Decision-making and
Access to Justice in Environmental Matters to Community institutions and bodies

64 Grabowska, 2001, p. 210.

65 Fitzmaurice, 2009, pp. 213-219; Iwarniska, 2013, pp. 368-370.

66 Regulation (EC) No 1367/2006 of the European Parliament and of the Council of 6 September
2006 on the application of the provisions of the Aarhus Convention on Access to Information,
Public Participation in Decision-making and Access to Justice in Environmental Matters to Com-
munity institutions and bodies in Official Journal of the European Union, 2006, 264, pp. 13-19.
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defines the obligations incumbent on EU bodies and Member States in particular
by the following: (1) Guaranteeing the right of access to environmental information
received or produced by Community institutions or bodies and held by them, and by
setting out the basic terms, conditions and practical arrangements for exercising that
right; (2) Ensuring that environmental information is progressively made available
and disseminated to the public with a view to achieving the widest possible system-
atic availability and dissemination. To this end, the use of, in particular, computer
telecommunications or electronic technology, where available, shall be encouraged;
(3) Ensuring public participation in relation to plans and programmes relating to the
environment; (4) Providing access to justice in environmental matters at the Com-
munity level under the conditions laid down in legislation. The Community is also
to endeavour to support and guide the public with regard to access to information,
participation in decision-making and access to justice.

Instruments for achieving the requirements of the conventions in question are
implemented not only in acts relating directly to access to information and public
participation, but also broadly in other provisions of EU environmental law. One can
therefore speak of the manifestations of the principle of socialisation implemented in
other provisions of EU law. For example, one can point in this regard to the European
Parliament (EP) and Council Directive 2010/75/EU of 24 November 2010 on industrial
emissions,®” which, in Art. 24, provided for integrated pollution prevention and
control, access to information and public participation in the permit procedure and
access to justice for members of the public concerned, in order to ensure access to
a review procedure before a court of law or other independent and impartial body
established by law (Art. 25). Furthermore, in accordance with the obligations under
the Espoo Convention, where a Member State is aware that the operation of an instal-
lation is likely to have a significant effect on the environment of another Member
State, or where a Member State which is likely to be significantly affected so requests,
on a basis of equality, that all the information required must be made available as a
basis for consultation within the framework of bilateral relations between Member
States (Art. 26).

At the level of regulations adopted in individual EU Member States, legal solutions
can be found both in general acts relating to the provision of environmental informa-
tion and public participation and in the norms found in specific acts.

Poland ratified the Convention in 2003,% although the first legal solutions regard-
ing access to information had already been introduced in the pre-accession period to
the EU by the provisions of the Act of 9 November 2000 on Access to Information on
the Environment and its Protection and on Environmental Impact Assessments.* The

67 Directive 2010/75/EU of the European Parliament and of the Council of 24 November 2010
on industrial emissions (integrated pollution prevention and control), Official Journal of the
European Union, 2010, 334/17, p. 17.

68 In Poland, ratified Journal of Law, 2003, No. 78, item 706.

69 Journal of Law, No. 109, item 1157 as amended.
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Actalso regulated public participation in environmental protection proceedings (Art.
1(2) of the Act).

At present, instruments implementing the requirements of the Conventions in
question and the provisions of European law reflecting their assumptions can be
found in the Polish legal system, primarily in the Act of 2008 on the provision of infor-
mation on the environment and its protection, public participation in environmental
protection and environmental impact assessments.” Similarly, the General Act of 2001
Environmental Protection Law’ provides for the possibility of public participation in,
inter alia, proceedings whose subject matter is the drawing up of an environmental
protection programme (Art. 17(4) P.o.s.); or the possibility of public participation in
proceedings whose subject matter is the drawing up of an air protection programme
(Art. 91(9) P.o.$.).

One can observe the implementation of the principle of socialisation and the
requirements of access to information and public participation in only a few other legal
acts in the field of environmental protection. For example, one can point to Art. 23(10)
of the Environmental Protection Inspection Act,’” establishing State environmental
monitoring, supporting environmental protection activities through systematic infor-
mation of the public and public administration bodies on the state of environmental
elements and occurring changes in the state of environmental elements. In addition,
under Art. 28(1) of the u.i.0.$., the General Inspector of Environmental Protection
ensures that the public is informed about the state of the environment and makes
information available to public administration bodies free of charge.

Another example is the obligation to ensure public participation laid down in
Article 14 of the 2001 Act on Microorganisms and Genetically Modified Organisms”
for the issuing of a permit for the contained use of a genetically modified microorgan-
ism (GMM), the contained use of genetically modified organisms (GMOs) or the delib-
erate release of GMOs into the environment. Additionally, this includes the issuing of
a permit to operate a genetic engineering facility, the marketing of a GMO product or
the entry of a GMO crop in the Register of GMO Crops.

However, public participation, in accordance with the principles set out in Section
I1T of the 2008 u.i.$., was ensured by the Act of 11 August 2021 on alien species.” Art. 4
of the u.i.s. obliges the General Director of Environmental Protection to ensure public
participation in the development of an action plan for the pathways of transmission
of invasive alien species.

70 Act of 3 October 2008 on the provision of information on the environment and its protection,
public participation in environmental protection and environmental impact assessments, i.e.
Journal of Law 2024, p. 1112, hereinafter cited as: ‘u.i.§.’.

71 Act of 27 April 2001. Environmental Protection Law, i.e. Journal of Law, 2024, item 54 as
amended, hereinafter cited as: ‘P.o.$.".

72 Actof 20 July 1991 on the Environmental Protection Inspection, i.e. Journal of Law, 2024, item
425, hereinafter cited as: ‘u.i.o.§"

73 Act of 22 June 2001 on microorganisms and genetically modified organisms, i.e. Journal of
Law, 2022, item 546 as amended.

74 Act of 11 August 2021 on alien species, Journal of Law, 2023, item 1589, hereinafter as: ‘u.g.g’.
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9. Summary

More than three decades of the Espoo Convention and more than a quarter of a century
of the Aarhus Convention provide a basis for assessing the effectiveness of the imple-
mentation of their instruments. The Conventions have not achieved global scale, but
on the scale of the European continent have undeniably become an expression of the
implementation of the political and programmatic provisions of the Stockholm and
Rio Declarations, of the principle of sustainable development and of the realisation of
the human right to a clean, healthy and sustainable environment.

The adoption of these Conventions, which are fundamental to the established
procedures, rather than primarily benefiting the environment and its components
indirectly, directly benefits human rights, participatory democracy, civil society and
social solidarity. The procedural foundations of the Conventions in question have
undoubtedly provided the basis for the greening of human rights,” which has become
a new paradigm in human rights concepts today.” It is also the basis for distinguish-
ing another general principle of environmental law, the principle of environmental
socialisation.

75 Krol, 2023, p. 100.

76 This was pointed out by Secretary-General Knox in a report adopted by Resolution of the UN
General Assembly on 19 July 2018, noting the interdependence of environmental protection and
human rights and the universal recognition of a healthy environment as the basis for the full
enjoyment of a wide range of human rights. UN General Assembly, 2018.
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