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			Foreword
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			Anikó Raisz

			A dolgok nemcsak önmagukban vannak: perspektívájuk is van. Ezért soha ne mondjad egy tüneményről: “ilyen vagy olyan” – csak ezt mondjad: “ebből és ebből a távlatból ilyennek látszik.”

			Márai Sándor

			Things do not exist on their own: they have perspectives as well. Therefore, never say about a phenomenon that it is “like this” or “like that” – just say: “from this and this perspective it looks like this”.

			Sándor Márai

			Law is art, and art reflects the people: both those who create it and those who accept it (the ‘consumers’). Thus, to understand a legal phenomenon, particularly that which influences the lives of people in so many ways, it is necessary to focus on the circumstances in which a legal norm is developed and implemented. Migration has been the single most controversial phenomenon in Europe over the past fifteen years. Rooted in both unavoidable and avoidable circumstances, understanding the events requires a close examination of the attitudes in Eastern Central Europe.

			This volume comprises chapters written by Eastern Central European authors. They assess the issue of terminology, as a significant challenge is to ensure the use of appropriate terms in appropriate contexts. The volume repeatedly indicates that it is not always self-evident, although it is of utmost importance that we do not confuse the categories. Several chapters address the international framework, directing our attention to the United Nations as well as the regional frameworks: the Council of Europe and the European Union. We included a chapter on the practices of constitutional courts within national systems of the region. Related issues, such as border controls, the Schengen area, the Dublin system and the EU-Turkey deal, are addressed in separate chapters. Additionally, the overall impact of migration on local societies including mass migration, is addressed in this volume.

			It is clear that the institutions and instruments concerning migration have had to respond to unforeseen challenges. The conventions adopted in the framework of the United Nations are – as multilateral conventions are in general – often vague and adopted by many countries worldwide, hence, appropriate for a wider range of situations, including the most important safeguards, without too many details. In the Council of Europe, migration issues are considered within the scope of human rights, hence, individual human rights are prioritised over large-scale applicability. Nevertheless, the applicability of the norms is crucial. Therefore, this volume analyses many aspects of the more detailed European Union rules in this regard, indicating solutions which may, or may not, contribute to effective management of the modern phenomenon of migration.

			This volume uses the philosophy that the application of the law must consider the society in which it is applied. Societies of the states which did not participate in colonisation, and, as such, have not faced migration in the present scale before, react differently. These societies are ready to take responsibility if refugees arrive, see the responses of Poland, Hungary, Slovakia, Romania and the others to the influx of refugees from Ukraine in the past two years. However, they are more reserved about large-scale migration – in 2015, Hungary witnessed an influx of approximately 400.000 people — equivalent to the population of the second largest city in Hungary. Clearly, such scales would not correspond to the sovereign decision of any state about an actual component of statehood, population. As more states recognise this, important achievements such as the Schengen area have become jeopardised.

			Overall, the issue of migration should be assessed from different perspectives. This volume contributes to this understanding, by addressing all relevant aspects of this significant challenge.

		

	
		
			

			Chapter I

			Beyond Borders: A Comparative Analysis of “Migrant” and “Refugee” Protections in International and EU Law
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			Marcin Wielec

			Abstract

			This chapter presents a comparative analysis of the terms “refugee” and “migrant” and the forms of protection they are granted under international and European Union (EU) laws. The text also includes information and insights into the Serbian, Croatian, Slovenian, Romanian, Czech, Slovak, Hungarian, and Polish legal frameworks. First, the chapter begins with a concise introduction, outlining the general subject and scope of the study. Second, the manner in which globalisation is the basis for migration and refugees is analysed and presented. Third, the levels of regulation and types of legislation defining the migration and refugee processes were addressed. Fourth, a review of the EU legislation on migration, including asylum laws, is presented. Fifth, the legal stages of the migrant and refugee concepts were examined. Sixth, general considerations of the concepts of migrants and refugees are presented. Seventh, a legal and comparative account of migration and refugee terms is discussed. Eighth, definitions of migration and refugees in international and EU laws are presented. The focus on international and EU law should not be taken as an indication of the author’s position regarding the nature of EU law as either an autonomous branch or a part of international law; the distinction is made solely to aid in clarity. The chapter concludes with a concise summary of the overall conclusions, which are presented at 10 key points. Finally, the author’s main thesis on this topic is presented.

			Keywords: migrant, refugee, comparative analysis, international law, EU law.

			

			1. Introduction

			In recent years, broadly defined migration and refugee issues have come to the forefront. Undoubtedly, migration and refugeeism – generally speaking, phenomena in which people move from one place to another – bring together many interesting and controversial issues. Constructing the causes and aspects of a person’s change in location and residence has interesting consequences. There are many scientific approaches to this issue in domains other than law, and it is clearly a multidisciplinary problem.1

			Within the scope of the concepts of migration and refugeeism, a variety of issues can be recognised, some of which have significant impacts. There is no doubt that migration and refugees are linked to issues related to State security, the social structure of a State, and cultural and worldview issues, all of which imply further issues related to the development of State economies, the preservation of traditions, national unity, and even the history of States. Each of these areas comprises knotty issues connected with the proper functioning of individual States.

			This article delineates the conceptual underpinnings of “migrant” and “refugee” statuses as defined by pivotal legal instruments such as the 1951 Refugee Convention and its 1967 Protocol, alongside relevant EU directives and national legislation. Through a meticulous analysis of these legal texts, this study reveals the complexities and nuances involved in categorising individuals facing adverse conditions, highlighting the necessity of legal frameworks to adapt to the dynamic nature of global migration. Engaging with contemporary issues, this manuscript underscores the impact of globalisation, climate change, and the COVID-19 pandemic on migration patterns, advocating legal and policy responses that are sensitive to the evolving geopolitical context of the second decade of the 21st century. Through this analysis, this article contributes to the scholarly discourse on migration and refugee law by offering insights into potential directions for future legal and policy developments. This study aims to inform and influence policymakers, legal scholars, and practitioners by providing a nuanced understanding of the legal categorisations of migrants and refugees and encouraging a more empathetic and informed approach to addressing the challenges they face.

			

			2. Globalisation as a basis for migration and refugees

			There is no doubt that both migration and refugeeism have a global dimension and thus go well beyond any single entity or direction of movement; they are deeply influenced by geopolitical factors such as conflicts, economic instability, and political tensions, which continue to force individuals to seek refuge outside their home countries. Globalism is a unique feature of modern times. The concept of globalism and, by extension, globalisation, has, in the first instance, strict economic connotations; however, the term has also been applied to other areas, including social relations. The situation is further complicated by the role of climate change in exacerbating the migration and refugee crises and the recent global disruptions caused by the COVID-19 pandemic. A general feature of global phenomena is their rapid dynamics in different areas as well as their interpenetration or interdependence. This leads to increased interconnectedness and interdependence among the world’s economies, societies, and cultures, which significantly influences migration patterns. For example, the markets for goods, services, production, industry, technology,2 and knowledge are subject to globalisation; this also applies to patterns of consumption and mass culture as well as the directions of development of entire communities.3 It has been argued that ‘at the core of the globalisation process lies not only the market economy, but also a civilisation and cultural system, derived from the broader civilisation of Europe’.4

			It is precisely the civilisation of Europe that has grown and achieved considerable economic success and has become a crucial area and key target of human transfer processes. Due to the pandemic, Europe is now faced with the challenges of ensuring robust health and safety protocols, equitable access to healthcare, and the inclusion of migrant and refugee populations in national and international response strategies. There is a lot of truth in the view that ‘at the same time globalisation is becoming a very controversial phenomenon, especially from the point of view of income redistribution, the economic sovereignty of countries, or the availability of raw materials’.5 Elsewhere, it is pointed out that while globalisation involves the integration of countries and people in order to facilitate movement and relationships by overcoming barriers, it also contributes to the displacement of populations by intensifying economic disparity, conflict, and environmental degradation. The author absolutely agrees that ‘one of the negative phenomena that globalisation is associated with is ever-widening social inequalities’.6

			The determinants of the decision to emigrate or become a refugee include social policies, standards of living, security, and increased certainty about one’s future life. This complexity emphasises the need for a broader perspective on the current era, particularly focusing on the globalisation impact of globalisation on these issues. The globalisation we discuss here undoubtedly motivates and shapes the forms of both migration and refugeeism in a fundamental way.

			3. Levels of regulation and types of legislation in defining migration and refugee processes

			Having pointed out that migration and refugees have a global character, it is now worth considering the power that may prevail over these two phenomena–that is, the legal treatment of these two concepts. Importantly, although both phenomena may benefits to individual States, they may also pose threats. Therefore, it is necessary to develop precise mechanisms to control migration and refugee processes so that they are kept under strict control and conducted in a predictable and safe manner. A central point here is that a person who decides to migrate or become a refugee should be aware of his or her position, which is completely transformed by such a decision. Such decisions result in new responsibilities and rights. Clarity regarding the position of migrants and refugees must be provided elsewhere. The only effective tool here is, of course, the law, which is understood as a set of rules of conduct and orders and sets the boundaries of these two social processes. Transparency and control over migration and refugeeism can be introduced through legal regulations.

			The terms migration/migrant and refugee were ambiguous. Clearly, there are substantial differences between the reasons and prerequisites for the decision to migrate and become a refugee. This is why legal regulations are so important and should be the exact instructions for the migration or refugee model.

			The first level of regulation that defines these two phenomena is the domestic law. This is the first source area and perhaps the most important from the perspective of the State’s interests. Domestic law should benefit the communities in a State. Domestic law must synchronise the needs and requirements of communities within a State with the requirements and future challenges faced by the State’s authorities. Any legislation regarding the process of migration or refugeeism must take into account this synchronisation. Migration and refugee processes are ever-present; these processes have been, are, and will continue to be active. Therefore, it is imperative to create a workable legal mechanism that allows for the positive use of migration or refugeeism for the common good of a country’s communities. Therefore, national law determines specific solutions for migration and refugee processes by considering the country’s specificities, traditions, and needs. Accordingly, national migration and refugee legislation must determine the rationale, course, and components of these processes as well as the conditions for the assimilation of migrants and refugees.

			

			The second level of regulation is international law. This is also an inevitable area because, as indicated in the Introduction, both the migration and refugee processes have a global scope, necessitating international regulations. International cooperation is essential and laws must provide reciprocal rules underpinning such cooperation. Notably, international cooperation is much more important for refugees who are not primarily driven by individual needs, as in the case of migration. Migration generally has a volitional basis; it depends on the needs and goals of the migrating individual, and the migrant is rarely forced to make such a decision. In the case of becoming a refugee, there are large-scale factors often influence the decision to migrate when becoming a refugee. For example, warfare, the initiation and conduct of which are not under the control of the individual – would clearly influences the decision to become a refugee. Hence, the role of international legislation is very important in this regard.

			The third area is European Union (EU) legislation. The EU is a union of States in which legislation plays an important role. The law must be created on the basis of a series of consensuses and compromises reached among the EU Member States. As a result, the EU has only the competencies conferred on it by Treaties (the principle of conferral). According to this principle, the EU can only act within the limits of the competencies granted to it by EU countries under the Treaties to achieve the objectives contained therein. Competencies not conferred on the EU by the Treaties are the responsibilities of individual EU countries. The EU has only those competences conferred on it by the Treaties and cannot increase, limit, or modify its competences by its own power, which are decided by its Member States. Changes to the scope of competences conferred on the EU in the Treaties can only take place through the ordinary procedure for amending the Treaties, as provided for in Art.s 48(2) to (5) of the Treaty of the European Union (TEU).7 Amendments are enforced after they are ratified by all Member States, in accordance with their respective constitutional requirements. This process is generally based on so-called strategic priorities, including the so-called policies of the EU, one of which is the migration policy.8 The European Council plays a large role, which develops courses of action based on these and provides a mandate for negotiations with third countries. Hence, the European Union has adopted many large-scale legal regulations related to the management and control of migration processes (procedures for processing asylum applications and procedures for returning illegal migrants).

			It is also worth noting that within these two areas of national and international law, there are particular types of rules, namely, substantive and formal. The former are categorised as substantive laws, that is, laws that determine the basis of a given regulation or institution. The second type constitutes formal law, that is, the regulation of how these regulations or institutions are applied. Substantive law is a set of legal norms directly defining the relations between individuals; it specifies the prerequisites for the emergence, change, or termination of these relations. Accordingly, legal norms that regulate certain obligations, prohibitions, orders, and sanctions are sometimes envisaged for non-compliance to these regulations. Formal law, on the other hand, is the designation of the body of legal norms regulating the principles and manner of conduct (procedure) of a specific body in deciding matters.9 Formal law, often referred to as procedural law, aims to implement substantive laws. Since substantive law contains definitions, formal law already contains rules on how to apply such definitions by determining, for example, how to acquire refugee status.

			For example, in Poland, migration issues are closely related to the definition of foreigners. While there is no law in the Polish legal system regulating issues such as immigration, the Act of 12 December 2013 provides the basis for defining foreigners.10 According to this Act (based on Art. 3), foreigners are any person who does not have Polish citizenship. This is an example of a substantive law provision as it defines the relationship between the State and the individual. In this particular State, this relationship is regulated in the legal system by recognising who is a foreigner and who is not. As a result, anyone who does not have Polish citizenship is considered a foreigner in legal terms in Poland and thus also a stateless person.11 This is an example of substantive law. Furthermore, the procedures for acquiring and losing Polish citizenship are regulated by the Act of 2 April 2009 12 which contains many formal provisions related to the commencement, course, and completion of the process of acquiring or losing Polish citizenship.

			In light of the background discussed above, two vast blocks of legal regulations have emerged, which can be accurately referred to as migration law and refugee law; both blocks contain legal regulations. In general, both blocks are areas of international law and EU law, but, above all, are national laws. A fundamental issue is the scope of regulations, which differs between migrants and refugees. While migrants move for private purposes, refugees, driven by circumstances completely beyond their control, flee from war, persecution, or general ill treatment. In addition, it may be noted that the law, as a reflection of values, presupposes the realisation of different values at various levels of regulation. That is, owing to their distinct definitions, different values underlie the regulations related to migrants and refugees.

			

			4. Review of EU legislation on migration law, including asylum law

			By referring in detail to areas of EU law, it can be seen that a common asylum policy is an integral part of the EU’s objective of establishing and systematically enlarging an area which is open to all those whose circumstances force them to seek legal protection. Nevertheless, asylum law issues are generally only a part of migration law in general. Therefore, given the current level of migration in Europe,13 it seems justified to present an overview of EU legislation on migration laws to fully illustrate the scope of the issue under discussion. All such activities, both now and in the past, have focused on increasing the degree and sophistication of legal protection for migrants in the EU.14 The effect of such activities is ultimately to harmonise the protection standards found in the various Member States, which are served by EU secondary law. Nevertheless, relevant provisions can also be found in EU primary law, more specifically, in the Treaty on the Functioning of the European Union (TFEU).15

			Art. 20 of the TFEU establishes EU citizenship. An EU citizen is one who holds the nationality of an EU member. This adds to, but does not replace, national citizenship. EU citizens enjoy these rights and are subject to obligations stipulated by primary law. This means that they have, inter alia, the right 1) to move and reside freely within the territory of the Member States; 2) to vote and stand as candidates in elections to the European Parliament and in municipal elections in their Member State of residence, under the same conditions as nationals of that State; 3) to enjoy, in the territory of a third country in which the Member State of which they are nationals is not represented, the protection of the diplomatic and consular authorities of any other Member State, on the same conditions as the nationals of that State; and 4) to petition the European Parliament, to apply to the European Ombudsman, and to address the institutions and advisory bodies of the Union in any of the Treaty languages and to obtain a reply in the same language.

			These rights are exercised in accordance with the conditions and limits laid down by primary and secondary EU law. In turn, under Art. 21 of the TFEU, every EU citizen has the right to move and reside freely within the territory of Member States, subject to the limitations and conditions laid down by primary or secondary EU law. Conversely, if attaining this objective requires EU action and the EU primary law does not provide the necessary powers, the European Parliament and Council of the European Union, acting in accordance with ordinary legislative procedures, may adopt provisions to facilitate the exercise of these rights. In addition, for exactly the same purposes, and where primary law does not provide for powers to act, the Council of the European Union, acting in accordance with a special legislative procedure, may adopt measures concerning social security or social protection. In such cases, the Council of the European Union acts unanimously after consulting the European Parliament. In contrast, in light of Art. 78 of the TFEU, the EU shall develop a common policy on asylum, subsidiary protection, and temporary protection with a view to granting appropriate status to any third-country national requiring international protection and with a view to ensuring compliance with the principle of non-refoulement. This policy must be in line with the Geneva Convention of 28 July 195116 and the Protocol of 31 January 1967 relating to the Status of Refugees,17 as well as with other relevant Treaties. For this purpose, the European Parliament and the Council, acting in accordance with the ordinary legislative procedure, shall adopt measures for a Common European Asylum System comprising 1) a uniform status of asylum for third-country nationals, valid throughout the Union; 2) a uniform status of subsidiary protection for third-country nationals who, without obtaining European asylum, are in need of international protection; 3) a common system of temporary protection for displaced persons in the event of a massive inflow; 4) common procedures for the granting and withdrawing of uniform asylum or subsidiary protection status; 5) criteria and mechanisms for determining which Member State is responsible for considering an application for asylum or subsidiary protection; 6) standards concerning the conditions for the reception of applicants for asylum or subsidiary protection; and 7) partnership and cooperation with third countries for the purpose of managing inflows of people applying for asylum or subsidiary or temporary protection.

			In the event of one or more Member States being confronted by an emergency characterised by a sudden inflow of third-country nationals, the Council, on a proposal from the Commission, may adopt provisional measures for the benefit of the Member State(s) concerned. In this case, the Council acts after consulting the European Parliament. In turn, in accordance with Art. 79 of the TFEU, the EU shall develop a common immigration policy aimed at ensuring, at all stages, the effective management of migration flows, fair treatment of third-country nationals legally residing in Member States, and the prevention and enhanced fight against illegal immigration and human trafficking. To achieve this, the European Parliament and the Council of the European Union, acting in accordance with the ordinary legislative procedure, shall adopt measures in the following areas: 1) conditions of entry and residence and standards on the issue of long-term visas and residence permits by Member States, including those for the purpose of family reunification; 2) the definition of the rights of third-country nationals residing legally in a Member State, including the conditions governing freedom of movement and residence in other Member States; 3) illegal immigration and unauthorised residence, including removal and repatriation of persons residing without authorisation; and 4) combating human trafficking, in particular of women and children. The EU may also conclude agreements with third countries for the readmission of third-country nationals who do not fulfil the conditions for entry, presence, or residence in the territory of one Member State to their countries of origin or arrival.

			In addition, the European Parliament and Council, acting in accordance with ordinary legislative procedure, may establish measures to encourage and support the action of Member States taken to promote the integration of third-country nationals residing legally in their territories, excluding any harmonisation of the laws and regulations of the Member States. It is worth stressing, however, that Art. 79 of the TFEU is not prejudiced to the right of Member States to determine the volume of admission of third-country nationals entering their territory in search of employment or self-employment.

			Several pieces of EU secondary legislation were intended to harmonise Member States’ national migration laws, including asylum or refugee laws, as detailed below.

			Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 established the criteria and mechanisms for determining the Member State responsible for examining an application for international protection lodged in one Member State by a third-country national or stateless person (Dublin III Regulation),18 which aims to establish criteria and mechanisms for determining the Member State responsible for examining an application for international protection lodged in one Member State by a third-country national or stateless person.

			Council Directive 2003/9/EC of 27 January 2003 laying down minimum standards for the reception of asylum seekers,19 which establish standards for the reception of applicants for international protection in EU Member States. This Directive was repealed by Directive 2013/33/EU of the European Parliament and Council on 26 June 2013 which laid down standards for the reception of applicants for international protection.

			Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification,20 which aims to define the conditions for exercising the right to family reunification of third-country nationals residing lawfully in the territories of Member States.

			Council Directive 2003/109/EC of 25 November 2003 concerning the status of third-country nationals who are long-term residents,21 the purpose of which is to lay down a) the conditions for granting and withdrawing long-term resident status by a Member State to third-country nationals legally residing within its territory, as well as the rights attached to that status; and b) the conditions of residence in Member States other than the one which granted long-term resident status to third-country nationals enjoying that status.

			Council Directive 2003/110/EC on 25 November 2003 on assistance in cases of transit for the purposes of removal by air,22 the purpose of which is to define measures concerning assistance which may be taken by competent authorities at airports of transit in Member States with regard to escorted and unescorted removals by air.

			Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the rights of citizens of the Union and their family members to move and reside freely within the territory of the Member States,23 which aims to establish a) the conditions governing the exercise of the right of free movement and residence within the territories of the Member States by Union citizens and their family members; b) the right of permanent residence in the territories of the Member States for Union citizens and their family members; and c) the limits placed on the rights set out in (a) and (b) on the grounds of public policy, public security, or public health.

			Council Directive 2004/81/EC on 29 April 2004 on the residence permit issued to third-country nationals who are victims of human trafficking or who have been the subject of an action to facilitate illegal immigration, who cooperate with competent authorities;24 this aims to define the conditions for granting temporary residence permits (the duration of which is linked to the length of the relevant national proceedings) to third-country nationals who cooperate in the fight against human trafficking or the facilitation of illegal immigration.

			Council Directive 2004/82/EC of 29 April 2004 on the obligation of carriers to communicate passenger data25 aimed at combating illegal immigration and improving border controls through the transmission of advance passenger data by carriers to competent national authorities.

			Council Directive 2004/83/EC on 29 April 2004 on minimum standards for the qualification and status of third-country nationals or stateless persons as refugees or as persons who otherwise need international protection and the content of the protection granted,26 which aims to define the minimum standards for the qualification of third-country nationals or stateless persons as refugees or as persons who otherwise need international protection and the content of the protection granted. This Directive was repealed by Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on standards for the qualification of third-country nationals or stateless persons as beneficiaries of international protection, which sought a uniform status for refugees or for persons eligible for subsidiary protection and for the content of the protection granted.

			Council Directive 2005/85/EC on 1 December 2005 on minimum standards on procedures in Member States for granting and withdrawing refugee status,27 which aims to define minimum standards on procedures in Member States for granting and withdrawing refugee status. This Directive was repealed by Directive 2013/32/EU of the European Parliament and the Council on 26 June 2013 on common procedures for granting and withdrawing international protection.

			Council Directive 2004/114/EC on 13 December 2004 on the conditions of admission of third-country nationals for the purposes of studies, pupil exchange, unremunerated training, or voluntary service,28 which aimed to lay down: a) the conditions of admission of third-country nationals to the territory of the Member States for a period exceeding three months for the purposes of studies, pupil exchange, unremunerated training, or voluntary service; and b) the rules concerning the procedures for admitting third-country nationals to the territory. This Directive was repealed by Directive (EU) 2016/801 of the European Parliament and the Council on 11 May 2016 on the conditions of entry and residence of third-country nationals for the purposes of research, studies, training, voluntary service, pupil exchange schemes or educational projects, and au pairing.

			Council Directive 2005/71/EC on 12 October 2005 on a specific procedure for admitting third-country nationals for the purposes of scientific research,29 aims to lay down the conditions for the admission of third-country researchers in Member States for more than three months to carry out a research project based on a hosting agreement with a research institution. This Directive was repealed by Directive (EU) 2016/801 of the European Parliament and the Council on 11 May 2016 on the conditions of entry and residence of third-country nationals for the purposes of research, studies, training, voluntary service, pupil exchange schemes or educational projects, and au pairing.

			Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on common standards and procedures in Member States to return illegally staying third-country nationals,30 which aims to define common standards and procedures to be applied in Member States to return illegally staying third-country nationals in accordance with fundamental rights as general principles of community law and international law, including refugee protection and human rights obligations.

			Council Directive 2009/50/EC on 25 May 2009 on the conditions of entry and residence of third-country nationals for the purposes of highly qualified employment,31 which aims to define a) the conditions of entry and residence of third-country nationals and EU Blue Card holders in the territory of Member States for more than three months for the purposes of highly qualified employment as well as the conditions of entry and residence of their family members; and b) the conditions of entry and residence of third-country nationals and their family members referred to above in the territory of Member States other than the first Member State.

			Directive 2009/52/EC of the European Parliament and the Council of 18 June 2009 provided minimum standards on sanctions and measures against employers of illegally staying third-country nationals,32 which aims to prohibit the employment of illegally staying third-country nationals to combat illegal immigration. To this end, it lays down common minimum standards on sanctions and measures to be applied in Member States against employers who infringe upon this prohibition.

			Directive 2011/95/EU of the European Parliament and Council on 13 December 2011 on standards for the qualification of third-country nationals or stateless persons as beneficiaries of international protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and for the content of the protection granted,33 aims to define standards for the qualification of third-country nationals or stateless persons as beneficiaries of international protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and for the content of the protection granted.

			Directive 2011/98/EU of the European Parliament and of the Council of 13 December 2011 on a single application procedure for a single permit for third-country nationals to reside and work in the territory of a Member State and on a common set of rights for third-country workers legally residing in a Member State,34 which aims to establish: a) a single application procedure for issuing a single permit for third-country nationals to reside for the purpose of work in the territory of a Member State, in order to simplify the procedures for their admission and to facilitate the control of their status; and b) a common set of rights to third-country workers legally residing in a Member State, irrespective of the purposes for which they were initially admitted to the territory of that Member State, based on equal treatment with nationals of that Member State.

			Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures for granting and withdrawing international protection,35 which aims to establish common procedures for granting and withdrawing international protection under Directive 2011/95/EU.

			Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down standards for the reception of applicants for international protection,36 which aims to establish standards for the reception of applicants for international protection in Member States. 

			Directive 2014/36/EU of the European Parliament and of the Council of 26 February 2014 on the conditions of entry and stay of third-country nationals for the purpose of employment as seasonal workers,37 which aims to define the conditions of entry and residence as well as the rights of third-country nationals for the purposes of seasonal employment.

			Directive 2014/54/EU of the European Parliament and of the Council of 16 April 2014 on measures facilitating the exercise of rights conferred on workers in the context of workers’ freedom of movement,38 which aims to facilitate the uniform application and enforcement of the rights conferred under Art. 45 TFEU (Freedom of movement for workers) and Art. 1-10 of Regulation (EU) No 492/2011 of the European Parliament and of the Council on 5 April 2011 on freedom of movement for workers within the union.39 This Directive applies to EU citizens exercising these rights, as well as their family members.

			Directive 2014/66/EU of the European Parliament and of the Council of 15 May 2014 on the conditions of entry and residence of third-country nationals in the framework of an intracorporate transfer,40 which aims to define: a) the conditions of entry to and residence for more than 90 days within the territory of Member States of third-country nationals and of their family members in the framework of an intracorporate transfer, as well as their rights; b) the conditions of entry and residence, and the rights of third-country nationals, referred to in point (a), in Member States other than the Member State which first grants the third-country national intracorporate transferee permit on the basis of the Directive.

			Directive 2014/67/EU of the European Parliament and of the Council of 15 May 2014 on the enforcement of Directive 96/71/EC concerning the posting of workers in the framework of the provision of services,41 which aims to ensure that an adequate level of protection of the rights of workers posted for the cross-border provision of services is respected; in particular, the enforcement of the terms and conditions of employment applicable in the Member State where the service is to be provided, in accordance with Art. 3 of Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 concerning42 the posting of workers in the framework of the provision of services. This facilitates the exercise of freedom by service providers to provide services and seeks to promote fair competition between service providers, thereby supporting the functioning of the internal market.

			Directive (EU) 2016/801 of the European Parliament and of the Council of 11 May 2016 on the conditions of entry and residence of third-country nationals for the purposes of research, studies, training, voluntary service, pupil exchange schemes or educational projects and au pairing,43 which aims to define: a) the conditions of entry to and residence for a period exceeding 90 days within the territory of the Member States of third-country nationals, and where applicable their family members, for the purpose of research, studies, training, or voluntary service in the European Voluntary Service, and where Member States so decide, pupil exchange schemes or educational projects, voluntary service other than the European Voluntary Service, or au pairing (as well as the rights of such third-country nationals); and b) the conditions of entry and residence, and the rights, of researchers, and where applicable their family members, and students, referred to in point (a), in Member States other than the Member State which first grants the third-country national an authorisation on the basis of the Directive.

			The general overview above focuses on EU legislation in terms of migration laws, which is the matrix for a specific section of asylum or refugee laws. It follows that the core of asylum law, which is an integral part of the EU’s goal of establishing and systematically enlarging the space open to all those whose circumstances compel them to seek legal protection in the EU, currently consists of: Art. 79 TFEU; Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on standards for the qualification of third-country nationals or stateless persons as beneficiaries of international protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and for the content of the protection granted; Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures for granting and withdrawing international protection; and Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down standards for the reception of applicants for international protection. This approach reveals the EU’s steadfast commitment to fostering an inclusive environment for individuals compelled to seek refuge because of adverse circumstances. This legislative landscape, which is intricately woven with the principles of solidarity and protection, is manifested through a harmonious blend of primary and secondary EU laws. These rules demonstrate the EU’s comprehensive approach to managing migration and providing asylum by outlining not just the rights of EU citizens but also offering protection to people of third countries who need such protection.

			5. Legal stages of the migrant and refugee concepts

			The levels of legal regulations relating to migrants and refugees, particularly in the area of EU law discussed in detail above, have specific components. It has three components: qualification, reception, and procedures.

			Qualification refers to the criteria for recognising whether a person can be legally recognised as a refugee or migrant (qualifying conditions, e.g. whether someone is fleeing war, looking for work, or an EU citizen). Reception refers to the description of rules for the treatment of persons undergoing migration or the refugee process. In other words, it defines the rules for receiving foreigners when they arrive in a country (reception conditions).

			

			Both qualification and reception are largely norms of substantive law, which require the norms of formal law to be activated, realised, and applied. Hence, the third component precisely comprises the procedure (formal law), that is, the legal norms providing for a procedural model related to the granting or receiving of refugee status and the realisation of migrant status, as well as the norms providing for international protection (refugees) or rules of temporary residence (migrants).

			The proposed distinction among qualification, reception, and procedures is derived from legal regulations on international protection. An example of qualification is the regulations of Directive 2011/95/EU of the European Parliament and of the Council on 13 December 2011 on standards for the qualification of third-country nationals or stateless persons as beneficiaries of international protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and for the content of the protection granted (recast). An example of reception can be found in the regulations of Directive 2013/33/EU of the European Parliament and the Council of 26 June 2013 laying down standards for the reception of applicants for international protection (recast). Finally, an example of the procedure is the regulations of Directive 2013/32/EU of the European Parliament and Council of 26 June 2013 on common procedures for granting and withdrawing international protection (recast).

			In summary, this section meticulously delineates the essential legal processes – qualification, reception, and procedures – that frame the EU’s approach to managing migrants and refugees. Through the lens of significant directives, it outlines the criteria for recognising refugees or migrants, standards for their treatment, and procedural guidelines for granting these statuses. This examination prompted vital consideration regarding the adequacy of these stages in addressing the complexities of migration and asylum. As we proceed to a general discussion of the concepts of “migrant” and “refugee”, it becomes imperative to reflect on how these legal frameworks align with the broader dynamics of global migration. This progress invites a deeper enquiry into the efficacy and adaptability of existing legal norms in the face of evolving global challenges, establishing a foundation for the comprehensive exploration of migration and refugee issues from a wider perspective.

			6. The concepts of migrant and refugee: a general perspective

			 Starting with the term refugees, it should be pointed out that this concept is universally defined. Specifically, this notion is taken from the system of international law as defined in the 1951 Geneva Refugee Convention and the 1967 New York Protocol. Based on these international legal acts, a refugee is a person who resides outside his or her country of origin, of which he or she is a national or in which he or she has had his or her permanent residence, who has a well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group, or political opinion, and because of this fear is unable or unwilling to avail himself or herself of the protection of his or her country of origin, and no exclusion clauses apply to him or her.44

			As a result of the above-mentioned legal acts, foreigners are granted refugee status if, due to a well-founded fear of persecution in the country of origin on any of the grounds listed above, they cannot or do not wish to avail themselves of the protection of that country. In addition, foreigners may be granted subsidiary protection where the return to their country of origin may expose them to a) a real risk of suffering serious harm through capital punishment or execution, torture, inhumane and degrading treatment, or punishment; or b) a serious and individualised threat to life or health resulting from the widespread use of violence against the civilian population in a situation of international or internal armed conflict. Due to this risk, they cannot or do not wish to enjoy the protection of their country of origin.45 In this light, the terms migration/migrant and refugee are distinct. Thus far, the only commonality is that both refugees and migrants have left their place of residence in their country of origin; however, they have done so for different reasons. In the context of analysing the term “refugee”, it is also worth mentioning the Universal Declaration of Human Rights,46 which in Art. 14(1.1) unambiguously indicates that every human being has the right to seek and enjoy asylum in another country in the event of persecution. In Poland, the comprehensive process of granting international protection is based on the Act of 13 June 2003 on granting protection to foreigners in the territory of the Republic of Poland.47

			Conversely, it is difficult to find a definition of the term “migrant” in the legal order. Accordingly, one may come to the conclusion that in the Polish legal system the word that mostly aptly describes both refugees and migrants is “foreigner”. As discussed above, the basis for defining foreigners in Poland is the Act of 12 December 2013,48 according to which a foreigners as any person who does not have Polish citizenship (Art. 3). According to Art. 56(1) of the Constitution of the Republic of Poland,49 foreigners may benefit from the right of asylum in the Republic of Poland based on the principles set out in the Act. In turn, pursuant to Art. 56(2) of the Constitution of the Republic of Poland, foreigners who seek protection from persecution in the Republic of Poland may be granted the status of refugees in accordance with international agreements binding on the Republic of Poland.

			The word migrant is certainly directly related to the process of migration, that is, the movement of people from one place to another, most often caused by the search for better, more stable, and secure living conditions.50 Migration as a process has various aspects, namely, its purpose (improvement of living conditions), its course (choice of place of movement), and the factors causing the decision to move.51 In this sense, migration takes the form of both emigration, leaving one’s place of residence and moving elsewhere, and immigration, arriving at a new place of residence. In national territories, migration may take the form of internal or external migration. The former describes movement within a given national territory, while the latter describes movement beyond the borders of the country of origin and therefore has an international dimension. The factors driving these movements are very difficult to fully catalogue; economic or environmental issues are frequently cited, although these are the only examples, and each individual story may be different.

			Against this background, the term “migrant” appears as an inevitable component of the migration process, though it does not have a single, universal definition.52 Among these definitions, for statistical purposes, Poland defines the term migrant as a person who goes abroad and comes to a country to reside either permanently or temporarily.53 The definition of migrants and refugees developed by the United Nations Department of Economic and Social Affairs (UN DESA) can also be used.54 According to this organisation, although the terms “refugee” and “migrant” are often used interchangeably by the general public, they are fundamentally different. Refugees are people who are outside their country of origin because of fear of persecution, conflict, generalised violence, or other circumstances that have seriously disturbed the public order in their country of origin; as a result, they require international protection. Definitions of refugees can be found in the 1951 Convention and regional refugee instruments, as well as the UNHCR’s Statute. The term “migrant”, on the other hand, is more complicated. While there is no formal legal definition of an international migrant, most experts agree that an international migrant is someone who changes his or her country of residence, irrespective of the reason for migration or legal status. Generally, a distinction is made between short-term or temporary migration, covering movements lasting between three and 12 months, and long-term or permanent migration, referring to a change in the country of residence for a duration of one year or more. Based on this definition, it can be concluded that a migrant is a person who changes the country in which he or she resides, or in which he or she will reside, for a specified period of time or permanently.

			In contrast, according to the Convention Governing the Specific Aspects of Refugee Problems in Africa, adopted by the Assembly of Heads of State and Government at its sixth ordinary session in Addis Ababa on 10 September 1969 the term “refugee” shall mean every person who, owing to a well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group, or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country, or who, not having a nationality and being outside the country of his former habitual residence as a result of such events, is unable or, owing to such fear, is unwilling to return to it. The term “refugee” shall also apply to every person who, owing to external aggression, occupation, foreign domination, or events seriously disturbing the public order in either part or the whole of his country of origin or nationality, is compelled to leave his place of habitual residence in order to seek refuge in another place outside his country of origin or nationality. In the case of a person who has several nationalities, the term “a country of which he is a national” shall mean each of the countries of which he is a national, and a person shall not be deemed to be lacking the protection of the country of which he is a national if, without any valid reason based on well-founded fear, he has not availed himself of the protection of one of the countries of which he is a national.55

			In conclusion, this section has delineated the distinct legal frameworks surrounding “migrants” and “refugees”, which are rooted in international conventions. While refugees are defined by their need for protection from persecution, migrants are characterised by their pursuit of improved living conditions; they do not necessarily face direct threats. This differentiation prompted us to consider the adequacy of current global policies in addressing the complex realities of migration and asylum. How do these definitions influence the rights and protections of individuals navigating cross-border challenges? The following section expands on this discussion by exploring how these concepts are uniquely interpreted and applied within the Central European legal landscape.

			7. A legal and comparative account of migration and refugee terms

			It is also appropriate to briefly present a comparative legal treatment of migration- and refugee-related terms. This provides a broader view of the issue at hand and enriches our conclusions. This analysis encompasses a detailed examination of legal provisions regarding migration and refugees across seven countries: Serbia, Croatia, Slovenia, Slovakia, the Czech Republic, Romania, and Hungary. Each nation represents a unique perspective within the Central European context, providing a diverse spectrum of legal interpretations and applications of migration and refugee terms. All of the observations made in this subsection and the information presented are drawn from materials made available by members of the research group “Migration Challenges – Legal Responses” as part of the activities of the Central European Professors’ Network coordinated by the Central European Academy. This collaborative effort enabled a comprehensive compilation and analysis of relevant legal frameworks, offering insights into the differences and similarities in how migration and refugee issues are addressed within these jurisdictions. Through this comparative lens, we aim to shed light on the complexities of migration laws in Central Europe, contributing to a deeper understanding of the region’s legal landscape in relation to global migration and asylum challenges.

			7.1. Serbia

			In Serbia, the Law on Migration Management contains many definitions of migration or refugees.

			First, “migration” is defined as the voluntary or forced departure from the country of origin or residence, for the purpose of temporary or permanent residence in the Republic of Serbia, as well as the voluntary or forced leaving of the Republic of Serbia, for the purpose of temporary or permanent residence in another country (external migration). It also refers to changing the place of permanent residence within the territory of the Republic of Serbia or changing the place of temporary residence within the territory of the Republic of Serbia if the change occurred forcibly (internal migration).

			Second, “immigration” refers to external migration into the Republic of Serbia, which lasts or is expected to exceed 12 months.

			Third, “emigration” refers to external migration from the Republic of Serbia, which lasts or is expected to exceed 12 months.

			Fourth, “migration management” refers to the collection, analysis, processing, organising, exchange, storage, and protecting of data relevant to migration management, the determination of indicators and data relevant to migration management, the establishing of a unified system and other mechanisms for the sharing of operational migration data, defining and proposing objectives and priorities for migration policy, proposing and taking measures for the implementation of migration policy, and coordinating the authorities performing activities related to migration management. All of this contributes to the operation of other migration management mechanisms established by law.

			Fifth, a “unified system” is a system of collecting, analysing, processing, organising, exchanging, storing, and protecting data obtained from information data subsystems (databases) that authorities are competent in relation to particular areas of migration collection, processing, use, protection, and development in the field of migration management, in accordance with the law.

			

			Sixth, “returnee under readmission agreement” is a citizen of the Republic of Serbia for whom the competent authority gave its consent for return on the basis of readmission agreement concluded by the Republic of Serbia.

			In addition to this Act, Serbia also has a Law on Foreigners which contains relevant definitions. Among the most pertinent, “foreigner” means any person who does not have citizenship of the Republic of Serbia. “Stateless person” means a person who is not considered a national by any country’s legislation. “Vulnerable persons” include people with disabilities; the elderly; pregnant women; single parents with minor children; victims of torture, rape, or other severe forms of violence (including domestic violence and intimate partner violence related to sex, gender, sexual orientation, and gender identity); victims of human trafficking; persons faced with the threat of torture, inhumane and degrading treatment, or punishment in their country of origin because of their sexual orientation or gender identity; minors; and unaccompanied minors.

			In addition to the acts presented above, the Law on Asylum and Temporary Protection is also in force in Serbia; it states, inter alia, that: “asylum” shall be understood to mean the right to residence and protection accorded to a foreigner who has been granted refuge or subsidiary protection, on the basis of a decision by the competent authority; a “foreigner” shall be understood to mean any person who is not a citizen of the Republic of Serbia, irrespective of whether he/she is a foreign national or a stateless person; an “asylum seeker” shall be understood to mean a foreigner who has filed an application for asylum in the territory of the Republic of Serbia, and where no final decision has yet been taken; a “refugee” shall be understood to mean a foreigner who, owing to a well-founded fear of being persecuted for reasons of race, sex, language, religion, nationality, membership of a particular social group, or political opinion, is outside the country of his/her origin, and is unable or, owing to such fear, is unwilling to avail himself/herself of the protection of that country, as well as a stateless person who is outside the country of his/her habitual residence, and who is unable or, owing to such fear, unwilling to return to that country; “subsidiary protection” shall be understood to mean a form of protection granted by the Republic of Serbia to a foreigner who would be, if returned to the country of his/her origin or habitual residence, subjected to serious harm, and who is unable or unwilling to avail himself/herself of the protection of that country; and “temporary protection” shall be understood to mean a form of protection granted by a decision of the Government of the Republic of Serbia in the case of a mass influx of displaced persons who cannot be returned to their countries of origin or habitual residence.

			7.2. Croatia

			Croatia has established the Aliens Act, which, among other things, regulates that: “stateless person” shall mean a person who is not considered a national by any State’s national legislation; “alien” shall mean a person who does not hold Croatian citizenship; “seasonal worker” shall mean a third-country national who retains his permanent residence in a third country while staying legally and temporarily in the Republic of Croatia to carry out an activity dependent on the passing of the seasons, under one or more fixed-term contracts of employment concluded directly with an employer established in the Republic of Croatia; “return” shall mean voluntary departure or forcible removal of a third-country national staying illegally in the Republic of Croatia to a third country; and “international protection” shall mean protection granted to a third-country national or a stateless person, which includes asylum and subsidiary protection in line with the legislation governing international protection.

			7.3. Slovenia

			In Slovenia, the Temporary Protection of Displaced Persons Act, the International Protection Act, and Foreigners Act are in force.

			According to the Temporary Protection of Displaced Persons Act, inter alia: “temporary protection” shall mean an exceptional procedure, in the event of a current or imminent mass influx of displaced persons from third countries who are unable to return to their countries of origin, for the provision of immediate temporary protection to such persons, in particular if there is also a risk that the asylum system will be unable to process this influx without adverse effects to the efficiency of its operation, in the interests of the persons concerned and other persons requesting protection. “Mass influx” refers to the arrival of a large number of displaced persons from a specific third country or region, regardless of whether their arrival in the Republic of Slovenia is spontaneous or organised. “Vulnerable groups of persons” shall mean people with special needs, in particular unaccompanied minors, persons with disabilities, elderly persons, pregnant women, unaccompanied women, single parents with minor children, victims of sexual abuse, and victims of torture or organised violence.

			According to the International Protection Act, among other things: “international protection” shall mean refugee status and subsidiary protection status; “refugee” shall mean a third-country national or a stateless person who has been granted protection; “stateless person” shall mean a person who is not considered a citizen by any country’s legislation; “vulnerable person” with special needs shall mean, in particular, a minor, an unaccompanied minor, a disabled person, an elderly person, a pregnant woman, a single parent with a minor child, a victim of human trafficking, a person with a mental health disorder or mental health problems, or a victim of rape, torture, or other severe forms of psychological, physical, and sexual abuse.

			According to the Foreigners Act, inter alia: “foreigner” shall mean a person who is not a citizen of the Republic of Slovenia and “stateless person” shall mean a foreigner who is not considered a citizen by any country under its legal acts.

			

			7.4. Romania

			In Romania, two pieces of legislation relate to the present analysis: the Law on the Regime of Aliens and the Law on Asylums.

			According to the former, among others: an “alien” is a person who does not have Romanian citizenship, citizenship of another Member State of the EU or of the European Economic Space, or citizenship of the Swiss Confederation and a “stateless person” is an alien who does not have citizenship of any State.

			According to the latter, among others: “alien” is a foreign citizen or stateless person; “refugee status” is a form of protection recognised by the Romanian State for foreign citizens or stateless persons who fulfil the conditions stipulated in the Convention relating to the Status of Refugees, signed in Geneva on 28 July 1951, as well as to the Protocol on Status of Refugees; “subsidiary protection” is form of protection granted by the Romanian State to a foreign citizen or a stateless person for reasons other than those named in the Geneva Convention; and “temporary protection” is an exceptional procedure meant to ensure, in the case of a current or imminent massive influx of persons displaced from third countries who cannot return to their country of origin, immediate and temporary protection for such persons, especially if there is a risk that the asylum system cannot process this influx without negative side effects to its efficient operation, in the interest of the aforementioned persons and of other persons in need of protection.

			7.5. Czech Republic

			The Czech Republic has two pieces of legislation on migration and asylum: the Act on the Residence of Foreign Nationals in the Territory of the Czech Republic and the Act on Asylum.

			According to the former, among other things, a “foreign national” means a natural person who is not a citizen of the Czech Republic (including citizens of the EU).

			Under the latter, among other things: “international protection” means protection provided to foreign nationals within the territory in the form of asylum or subsidiary protection; a “vulnerable person” means especially an unaccompanied minor, a parent or family with a minor child or a parent or family with a minor child with a medical disability, a person over 65 years of age, a person with a medical disability or a serious illness, a pregnant woman, a victim of human trafficking, or a person that has suffered torture or rape or been subjected to serious forms of mental, physical, or sexual violence; a “recognised refugee” means a foreign national who has been granted asylum under Chechia law; and a “person enjoying subsidiary protection” means a foreign national who has been granted subsidiary protection, for the term of validity of the decision to grant or extend subsidiary protection. The latter term also refers to foreign nationals who, while the decision to grant or extend subsidiary protection was valid, made an application for extension of subsidiary protection; this shall apply until the Ministry’s decision on such an application gains a legal effect.

			7.6. Slovakia

			In Slovakia, there is the Act on Residence of Foreigners and Amendment and Supplementation of Certain Acts, according to which, inter alia: a “foreigner” shall be understood as anybody who is not a State citizen of the Slovak Republic; a “vulnerable person” is especially a minor, a disabled person, a victim of human trafficking, an older person (typically older than 65 years, though in justified cases even a person younger than 65 years), a pregnant woman, a single parent with an underage child, or a person subjected to torture, rape, or other serious forms of psychical, physical, or sexual violence. Slovakia also has an Act on Asylum, according to which, inter alia: “international protection” means granting asylum or subsidiary protection; “asylum” means protection of an alien against persecution on the grounds laid down in an international Treaty or a separate regulation; and “subsidiary protection” means protection against serious harm in the country of origin.

			7.7. Hungary

			Hungary has an Act on Asylum, according to which, among other things: a “foreigner” is a non-Hungarian citizen and a stateless person; a “stateless person” is a person who is not recognised by any State as its citizen under the operation of its own law; “asylum” is legal grounds for staying in the territory of Hungary and simultaneous protection against refoulement, expulsion, and extradition; “subsidiary protection” is the totality of the rights due to and the obligations lying with a beneficiary of subsidiary protection; “temporary protection” is the totality of the rights due to and the obligations lying with a beneficiary of temporary protection; and the “principle of non-refoulement” is observed in accordance with the Geneva Convention.

			8. Definitions related to migration and refugees in international and EU law56

			Any analysis involving the presentation of definitions related to migration and refugees must include regulations under international and EU laws, given that the definitions contained in these legal acts may determine the content of the definitions contained in national law. Although national regulations were generally developed earlier, from the perspective of the hierarchy of sources of law, they are lower than international and EU laws (with the exception of supreme acts such as constitutions). It is also often the case that if an issue is regulated nationally, States choose to regulate the issue in accordance with international and EU law to strengthen, unify, or harmonise it in some way. This is particularly true for the effectiveness of regulations on cross-border issues. Examples include cross-border crimes and issues related to the freedom of the EU’s internal market. It is impossible to introduce regulations that pass tests of effectiveness, efficiency, and interoperability solely at the national level from a cross-border perspective. What is needed here is cooperation between two or more States, and for this, we need regulations that constrain how States behave toward each other. The regulations that have this effect are the rules or legal norms of international and EU law. Accordingly, it seems reasonable to present definitions related to migration and refugees in international and EU law. These definitions can be divided into systemic, procedural, and substantive definitions (with the latter including substantive family norms, that is, substantive norms related to the family members of migrants and refugees). Within the framework of relevant acts, it is possible to group definitions according to the adopted division (systemic, procedural, and substantive), referring to the above observations. To this end, the analysis encompasses 14 legal acts, each of which is meticulously analysed and presented in the form of a table. The author believes that such a grouping of definitions is essential to fully illustrate the subject matter. While this approach may appear overly informational, the author intentionally employed it to ensure a comprehensive and structured presentation of the complex legal landscape surrounding migration and refugees.

			First, the 1951 Refugee Convention laid the groundwork for further legislation, it was supplemented by the 1967 Protocol. Many pieces of legislation refer to this Convention, either directly or indirectly. This piece of international law has effectively acquired benchmark status; the definition of refugees contained therein has not only influenced national law, but also other pieces of international and EU law. The Convention contains important substantive and procedural definitions. The grouping process is presented in Table 1.57

			
			Table 1. Groupings of definitions from the Convention relating to the Status of Refugees58
				
					
					
				
				
					
							
							Convention relating to the Status of Refugees adopted 28 July 1951 by United Nations Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons convened under General Assembly resolution 429 (V) of 14 December 1950

						
					

					
							
							Definition

						
							
							Group

						
					

				
				
					
							
							Article 1 – Definition of the term “refugee”


							A. For the purposes of the present Convention, the term “refugee” shall apply to any person who:


							(1) Has been considered a refugee under the Arrangements of 12 May 1926 and 30 June 1928 or under the Conventions of 28 October 1933 and 10 February 1938, the Protocol of 14 September 1939 or the Constitution of the International Refugee Organization;


							Decisions of non-eligibility taken by the International Refugee Organization during the period of its activities shall not prevent the status of refugee being accorded to persons who fulfil the conditions of paragraph 2 of this section;


							(2) As a result of events occurring before 1 January 1951 and owing to well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country; or who, not having a nationality and being outside the country of his former habitual residence as a result of such events, is unable or, owing to such fear, is unwilling to return to it.


							In the case of a person who has more than one nationality, the term “the country of his nationality” shall mean each of the countries of which he is a national, and a person shall not be deemed to be lacking the protection of the country of his nationality if, without any valid reason based on well-founded fear, he has not availed himself of the protection of one of the countries of which he is a national.


							B. (1) For the purposes of this Convention, the words “events occurring before 1 January 1951” in article 1, section A, shall be understood to mean either (a) “events occurring in Europe before 1 January 1951”; or (b) “events occurring in Europe or elsewhere before 1 January 1951”; and each Contracting State shall make a declaration at the time of signature, ratification or accession, specifying which of these meanings it applies for the purpose of its obligations under this Convention.

						
							
							Subs­tan­tive

						
					

					
							
							

							(2) Any Contracting State which has adopted alternative (a) may at any time extend its obligations by adopting alternative (b) by means of a notification addressed to the Secretary-General of the United Nations. 


							C. This Convention shall cease to apply to any person falling under the terms of section A if:


							(1) He has voluntarily re-availed himself of the protection of the country of his nationality; or


							(2) Having lost his nationality, he has voluntarily reacquired it; or


							(3) He has acquired a new nationality, and enjoys the protection of the country of his new nationality; or


							(4) He has voluntarily re-established himself in the country which he left or outside which he remained owing to fear of persecution; or


							(5) He can no longer, because the circumstances in connection with which he has been recognised as a refugee have ceased to exist, continue to refuse to avail himself of the protection of the country of his nationality;


							Provided that this paragraph shall not apply to a refugee falling under section A (1) of this article who is able to invoke compelling reasons arising out of previous persecution for refusing to avail himself of the protection of the country of nationality;


							(6) Being a person who has no nationality he is, because the circumstances in connection with which he has been recognised as a refugee have ceased to exist, able to return to the country of his former habitual residence;


							Provided that this paragraph shall not apply to a refugee falling under section A (1) of this article who is able to invoke compelling reasons arising out of previous persecution for refusing to return to the country of his former habitual residence.

						
							
							Subs­tan­tive

						
					

					
							
							

							D. This Convention shall not apply to persons who are at present receiving from organs or agencies of the United Nations other than the United Nations High Commissioner for Refugees protection or assistance.


							When such protection or assistance has ceased for any reason, without the position of such persons being definitively settled in accordance with the relevant resolutions adopted by the General Assembly of the United Nations, these persons shall ipso facto be entitled to the benefits of this Convention.


							E. This Convention shall not apply to a person who is recognized by the competent authorities of the country in which he has taken residence as having the rights and obligations which are attached to the possession of the nationality of that country.


							F. The provisions of this Convention shall not apply to any person with respect to whom there are serious reasons for considering that:


							(a) He has committed a crime against peace, a war crime, or a crime against humanity, as defined in the international instruments drawn up to make provision in respect of such crimes;


							(b) He has committed a serious non-political crime outside the country of refuge prior to his admission to that country as a refugee;


							(c) He has been guilty of acts contrary to the purposes and principles of the United Nations.


							Article 31 – Refugees unlawfully in the country of refuge


							(1) The Contracting States shall not impose penalties, on account of their illegal entry or presence, on refugees who, coming directly from a territory where their life or freedom was threatened in the sense of article 1, enter or are present in their territory without authorization, provided they present themselves without delay to the authorities and show good cause for their illegal entry or presence.


							2. the Contracting States shall not apply to the movements of such refugees restrictions other than those which are necessary and such restrictions shall only be applied until their status in the country is regularized or they obtain admission into another country. The Contracting States shall allow such refugees a reasonable period and all the necessary facilities to obtain admission into another country.

						
							
							Subs­tan­tive

						
					

					
							
							

							Article 32 – Expulsion


							(1) The Contracting States shall not expel a refugee lawfully in their territory save on grounds of national security or public order.


							(2) The expulsion of such a refugee shall be only in pursuance of a decision reached in accordance with due process of law. Except where compelling reasons of national security otherwise require, the refugee shall be allowed to submit evidence to clear himself, and to appeal to and be represented for the purpose before competent authority or a person or persons specially designated by the competent authority.


							(3) The Contracting States shall allow such a refugee a reasonable period within which to seek legal admission into another country. The Contracting States reserve the right to apply during that period such internal measures as they may deem necessary.


							Article 33 – Prohibition of expulsion or return (‘refoulement’)


							1. no Contracting State shall expel or return (“refouler”) a refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be threatened on account of his race, religion, nationality, membership of a particular social group or political opinion.


							(2) The benefit of the present provision may not, however, be claimed by a refugee whom there are reasonable grounds for regarding as a danger to the security of the country in which he is, or who, having been convicted by a final judgement of a particularly serious crime, constitutes a danger to the community of that country.


							Article 34 – Naturalization


							The Contracting States shall as far as possible facilitate the assimilation and naturalisation of refugees. They shall in particular make every effort to expedite naturalization proceedings and to reduce as far as possible the charges and costs of such proceedings.

						
							
							Procedural

						
					

				
			

			Second, the 1967 Protocol relating to the Status of Refugees significantly supplemented the 1951 Refugee Convention. In particular, it involved abolishing the deadline of 1 January 1951 thus opening up the provisions of the 1951 Refugee Convention to all refugees (and not only those who became refugees before the deadline). The Protocol relating to the Status of Refugees contains important substantive definitions. The grouping process is summarised in Table 2.59

			
			Table 2. Groupings of definitions from the Protocol relating to the Status of Refugees60
				
					
					
				
				
					
							
							Protocol relating to the Status of Refugees adopted 16 December 1966 by the General Assembly in resolution 2198 (XXI)

						
					

					
							
							Definition
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							Article 1 – General provision


							(1) The States Parties to the present Protocol undertake to apply articles 2 to 34 inclusive of the Convention to refugees as hereinafter defined.


							(2) For the purpose of the present Protocol, the term “refugee” shall, except as regards the application of paragraph 3 of this article, mean any person within the definition of article I of the Convention as if the words “As a result of events occurring before 1 January 1951 and…” and the words “…as a result of such events”, in article 1 A (2) were omitted.


							(3) The present Protocol shall be applied by the States Parties hereto without any geographic limitation, save that existing declarations made by States already Parties to the Convention in accordance with article I B (I) (a) of the Convention, shall, unless extended under article I B (2) thereof, apply also under the present Protocol.

						
							
							Subs­tan­tive

						
					

				
			

			Third, the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families61 differs slightly. Rather than refugees, it covers migration, specifically migration, as profiled through labour objectives. The Convention aims to protect migrant workers by setting standards for their protection in various areas and obligations for sending and receiving countries. What seems important is that this piece of international law defines the rights of all workers and their family members regardless of whether such migration is legal or illegal. The Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families addresses the entire migration process of all migrant workers (legal and illegal) and their family members. There are important substantive definitions in the Act under question. The grouping process is presented in Table 3.62

			
			Table 3. Groupings of definitions from the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families63
				
					
					
				
				
					
							
							International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families adopted 18 December 1990 by General Assembly resolution 45/158

						
					

					
							
							Definition
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							Article 2


							2. (a) The term “frontier worker” refers to a migrant worker who retains his or her habitual residence in a neighbouring state to which he or she normally returns every day or at least once a week.

						
							
							Subs­tan­tive

						
					

				
			

			Fourth, turning to EU law and starting with the TFEU, it must be noted that the TFEU is an act of primary EU law. This is of great importance in terms of interpretation and the power to influence national law. The TFEU is one of the foundations of the EU, systematising it institutionally and defining the EU’s competences and objectives. The TFEU contains many legal provisions related to migration and refugees. Definitions can also be found in these legal provisions, although they are not apparent at first glance. The definitions contained in the TFEU are systemic. The grouping process is presented in Table 4.64

			
			Table 4. Groupings of definitions from the Treaty on the Functioning of the European Union65
				
					
					
				
				
					
							
							Consolidated version of the Treaty on the Functioning of the European Union66

						
					

					
							
							Definition
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							Article 77 (ex Article 62 TEC)


							1. The Union shall develop a policy with a view to:


							(a) ensuring the absence of any controls on persons, whatever their nationality, when crossing internal borders;


							(b) carrying out checks on persons and efficient monitoring of the crossing of external borders;


							(c) the gradual introduction of an integrated management system for external borders.


							(2) For the purposes of paragraph 1, the European Parliament and the Council, acting in accordance with the ordinary legislative procedure, shall adopt measures concerning:


							(a) the common policy on visas and other short-stay residence permits;


							(b) the checks to which persons crossing external borders are subject;


							(c) the conditions under which nationals of third countries shall have the freedom to travel within the Union for a short period;


							(d) any measure necessary for the gradual establishment of an integrated management system for external borders;


							(e) the absence of any controls on persons, whatever their nationality, when crossing internal borders.

						
							
							Systemic

						
					

					
							
							

							(3) If action by the Union should prove necessary to facilitate the exercise of the right referred to in Article 20(2)(a), and if the Treaties have not provided the necessary powers, the Council, acting in accordance with a special legislative procedure, may adopt provisions concerning passports, identity cards, residence permits or any other such document. The Council shall act unanimously after consulting the European Parliament. 


							(4) This Article shall not affect the competence of the Member States concerning the geographical demarcation of their borders, in accordance with international law. 


							Article 78 (ex Articles 63, points 1 and 2, and 64(2) TEC)


							(1) The Union shall develop a common policy on asylum, subsidiary protection and temporary protection with a view to offering appropriate status to any third-country national requiring international protection and ensuring compliance with the principle of non-refoulement. This policy must be in accordance with the Geneva Convention of 28 July 1951 and the Protocol of 31 January 1967 relating to the status of refugees, and other relevant treaties.


							(2) For the purposes of paragraph 1, the European Parliament and the Council, acting in accordance with the ordinary legislative procedure, shall adopt measures for a common European asylum system comprising:


							(a) a uniform status of asylum for nationals of third countries, valid throughout the Union;


							(b) a uniform status of subsidiary protection for nationals of third countries who, without obtaining European asylum, are in need of international protection;


							(c) a common system of temporary protection for displaced persons in the event of a massive inflow;


							(d) common procedures for the granting and withdrawing of uniform asylum or subsidiary protection status;


							(e) criteria and mechanisms for determining which Member State is responsible for considering an application for asylum or subsidiary protection;

						
							
							Systemic

						
					

					
							
							

							(f) standards concerning the conditions for the reception of applicants for asylum or subsidiary protection;


							(g) partnership and cooperation with third countries for the purpose of managing inflows of people applying for asylum or subsidiary or temporary protection. 


							(3) In the event of one or more Member States being confronted by an emergency situation characterised by a sudden inflow of nationals of third countries, the Council, on a proposal from the Commission, may adopt provisional measures for the benefit of the Member State(s) concerned. It shall act after consulting the European Parliament.


							Article 79 (ex Article 63, points 3 and 4, TEC)


							The Union shall develop a common immigration policy aimed at ensuring, at all stages, the efficient management of migration flows, fair treatment of third-country nationals residing legally in Member States, and the prevention of, and enhanced measures to combat, illegal immigration and trafficking in human beings.


							(2) For the purposes of paragraph 1, the European Parliament and the Council, acting in accordance with the ordinary legislative procedure, shall adopt measures in the following areas:


							(a) the conditions of entry and residence, and standards on the issue by Member States of long-term visas and residence permits, including those for the purpose of family reunification;


							(b) the definition of the rights of third-country nationals residing legally in a Member State, including the conditions governing freedom of movement and of residence in other Member States;


							(c) illegal immigration and unauthorised residence, including removal and repatriation of persons residing without authorisation;


							(d) combating trafficking in persons, in particular women and children.

						
							
							Systemic

						
					

					
							
							

							(3) The Union may conclude agreements with third countries for the readmission to their countries of origin or provenance of third-country nationals who do not or who no longer fulfil the conditions for entry, presence or residence in the territory of one of the Member States.


							(4) The European Parliament and the Council, acting in accordance with the ordinary legislative procedure, may establish measures to provide incentives and support for the action of Member States with a view to promoting the integration of third-country nationals residing legally in their territories, excluding any harmonisation of the laws and regulations of the Member States.


							(5) This Article shall not affect the right of Member States to determine volumes of admission of third-country nationals coming from third countries to their territory in order to seek work, whether employed or self-employed.

						
							
					

				
			

			Fifth, moving on to EU secondary legislation and starting with Directive 2011/95/EU of the European Parliament and Council on 13 December 2011 on standards for the qualification of third-country nationals or stateless persons as beneficiaries of international protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and for the content of the protection granted (recast), it should be noted that this piece of legislation is of significant importance in the EU for matters related to international protection. In particular, it contains the conditions for determining the eligibility of a particular person for refugee or subsidiary protection. The purpose of this Directive was to establish standards for the qualification of third-country nationals or stateless persons as beneficiaries of international protection, for a uniform status of refugees or persons eligible for subsidiary protection, and for the content of the protection granted. There are several substantive (separated into substantive family related definitions) and procedural definitions. The grouping process is presented in Table 5.67

			
			Table 5. Groupings of definitions from Directive 2011/95/EU68
				
					
					
				
				
					
							
							Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on standards for the qualification of third-country nationals or stateless persons as beneficiaries of international protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and for the content of the protection granted (recast)69

						
					

					
							
							Definition

						
							
							Group

						
					

				
				
					
							
							Article 2 – Definitions


							(a) ‘international protection’ means refugee status and subsidiary protection status as defined in points (e) and (g);


							(b) ‘beneficiary of international protection’ means a person who has been granted refugee status or subsidiary protection status as defined in points (e) and (g);


							(c) ‘Geneva Convention’ means the Convention relating to the Status of Refugees done at Geneva on 28 July 1951, as amended by the New York Protocol of 31 January 1967;


							(d) ‘refugee’ means a third-country national who, owing to a well-founded fear of being persecuted for reasons of race, religion, nationality, political opinion or membership of a particular social group, is outside the country of nationality and is unable or, owing to such fear, is unwilling to avail himself or herself of the protection of that country, or a stateless person, who, being outside of the country of former habitual residence for the same reasons as mentioned above, is unable or, owing to such fear, unwilling to return to it, and to whom Article 12 does not apply;


							(e) ‘refugee status’ means the recognition by a Member State of a third-country national or a stateless person as a refugee;


							(f) ‘person eligible for subsidiary protection’ means a third-country national or a stateless person who does not qualify as a refugee but in respect of whom substantial grounds have been shown for believing that the person concerned, if returned to his or her country of origin, or in the case of a stateless person, to his or her country of former habitual residence, would face a real risk of suffering serious harm as defined in Article 15, and to whom Article 17(1) and (2) does not apply, and is unable, or, owing to such risk, unwilling to avail himself or herself of the protection of that country;

						
							
							Subs­tan­tive

						
					

					
							
							

							(g) ‘subsidiary protection status’ means the recognition by a Member State of a third-country national or a stateless person as a person eligible for subsidiary protection;


							(h) ‘application for international protection’ means a request made by a third-country national or a stateless person for protection from a Member State, who can be understood to seek refugee status or subsidiary protection status, and who does not explicitly request another kind of protection, outside the scope of this Directive, that can be applied for separately;


							(i) ‘applicant’ means a third-country national or a stateless person who has made an application for international protection in respect of which a final decision has not yet been taken;


							(n) ‘country of origin’ means the country or countries of nationality or, for stateless persons, of former habitual residence.

						
							
							Subs­tan­tive

						
					

					
							
							Article 2 – Definitions


							(j) ‘family members’ means, in so far as the family already existed in the country of origin, the following members of the family of the beneficiary of international protection who are present in the same Member State in relation to the application for international protection:


							– the spouse of the beneficiary of international protection or his or her unmarried partner in a stable relationship, where the law or practice of the Member State concerned treats unmarried couples in a way comparable to married couples under its law relating to third-country nationals,


							– the minor children of the couples referred to in the first indent or of the beneficiary of international protection, on condition that they are unmarried and regardless of whether they were born in or out of wedlock or adopted as defined under national law,


							– the father, mother or another adult responsible for the beneficiary of international protection whether by law or by the practice of the Member State concerned, when that beneficiary is a minor and unmarried;

						
							
							Subs­tantive family

						
					

					
							
							

							(k) ‘minor’ means a third-country national or stateless person below the age of 18 years.


							(l) ‘unaccompanied minor’ means a minor who arrives on the territory of the Member States unaccompanied by an adult responsible for him or her whether by law or by the practice of the Member State concerned, and for as long as he or she is not effectively taken into the care of such a person; it includes a minor who is left unaccompanied after he or she has entered the territory of the Member States.

						
							
							Subs­tantive family

						
					

					
							
							Article 2 – Definitions


							(m) ‘residence permit’ means any permit or authorisation issued by the authorities of a Member State, in the form provided for under that State’s law, allowing a third-country national or stateless person to reside on its territory.


						
							
							Procedural

						
					

				
			

			Sixth, the same is true of Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 which laid down standards for the reception of applicants for international protection (recast). Similarly, this legislation concerned the reception stage. Reception conditions are important for the smooth functioning of a coherent international protection system across the EU. The purpose of this Directive was to establish standards for the reception of applicants for international protection in Member States. This Directive contains several important procedural and substantive definitions (as mentioned above, substantive family related definitions are separated). The grouping process is presented in Table 6.70

			
			Table 6. Groupings of definitions from Directive 2013/33/EU71
				
					
					
				
				
					
							
							Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down standards for the reception of applicants for international protection (recast)72 

						
					

					
							
							Definition

						
							
							Group

						
					

				
				
					
							
							Article 2 – Definitions

							(a) ‘application for international protection’: means an application for international protection as defined in Article 2(h) of Directive 2011/95/EU;

							(f) ‘reception conditions’: means the full set of measures that Member States grant to applicants in accordance with this Directive;

							(g) ‘material reception conditions’: means the reception conditions that include housing, food and clothing provided in kind, or as financial allowances or in vouchers, or a combination of the three, and a daily expenses allowance;

							(h) ‘detention’: means confinement of an applicant by a Member State within a particular place, where the applicant is deprived of his or her freedom of movement.

						
							
							Procedural

						
					

					
							
							Article 2 – Definitions

							(b) ‘applicant’: means a third-country national or a stateless person who has made an application for international protection in respect of which a final decision has not yet been taken;

							(i) ‘accommodation centre’: means any place used for the collective housing of applicants;

							(j) ‘representative’: means a person or an organisation appointed by the competent bodies in order to assist and represent an unaccompanied minor in procedures provided for in this Directive with a view to ensuring the best interests of the child and exercising legal capacity for the minor where necessary. Where an organisation is appointed as a representative, it shall designate a person responsible for carrying out the duties of representative in respect of the unaccompanied minor, in accordance with this Directive;

							(k) ‘applicant with special reception needs’: means a vulnerable person, in accordance with Article 21, who is in need of special guarantees in order to benefit from the rights and comply with the obligations provided for in this Directive.

						
							
							Subs­tantive

						
					

					
							
							

							Article 2 – Definitions

							(c) ‘family members’: means, in so far as the family already existed in the country of origin, the following members of the applicant’s family who are present in the same Member State in relation to the application for international protection:

							– the spouse of the applicant or his or her unmarried partner in a stable relationship, where the law or practice of the Member State concerned treats unmarried couples in a way comparable to married couples under its law relating to third-country nationals;

							– the minor children of couples referred to in the first indent or of the applicant, on condition that they are unmarried and regardless of whether they were born in or out of wedlock or adopted as defined under national law;

							– the father, mother or another adult responsible for the applicant whether by law or by the practice of the Member State concerned, when that applicant is a minor and unmarried;

							(d) ‘minor’: means a third-country national or stateless person below the age of 18 years;

							(e) ‘unaccompanied minor’: means a minor who arrives on the territory of the Member States unaccompanied by an adult responsible for him or her whether by law or by the practice of the Member State concerned, and for as long as he or she is not effectively taken into the care of such a person; it includes a minor who is left unaccompanied after he or she has entered the territory of the Member States.

						
							
							Subs­tantive family 

						
					

				
			

			Seventh, Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures for granting and withdrawing international protection (recast) contains a non-negligible addition of procedural issues to the two previous pieces of legislation. This concludes the system of operation of international protection and its framework, based on a distinction between the qualification, reception, and procedural stages. The purpose was to establish common procedures for granting and withdrawing international protection under Directive 2011/95/EU. However, the Directive under discussion contains not only procedural definitions but also definitions of a substantive nature, including family related substantive definitions. The grouping process is presented in Table 7.73

			
			Table 7. Groupings of definitions from Directive 2013/32/EU74
				
					
					
				
				
					
							
							Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures for granting and withdrawing international protection (recast)75 

						
					

					
							
							Definition

						
							
							Group

						
					

				
				
					
							
							Article 2 – Definitions


							(a) ‘Geneva Convention’ means the Convention of 28 July 1951 Relating to the Status of Refugees, as amended by the New York Protocol of 31 January 1967;


							(g) ‘refugee’ means a third-country national or a stateless person who fulfils the requirements of Article 2(d) of Directive 2011/95/EU;


							(h) ‘person eligible for subsidiary protection’ means a third-country national or a stateless person who fulfils the requirements of Article 2(f) of Directive 2011/95/EU;


							(i) ‘international protection’ means refugee status and subsidiary protection status as defined in points (j) and (k);


							(j) ‘refugee status’ means the recognition by a Member State of a third-country national or a stateless person as a refugee;


							(c) ‘applicant’ means a third-country national or stateless person who has made an application for international protection in respect of which a final decision has not yet been taken;


							(d) ‘applicant in need of special procedural guarantees’ means an applicant whose ability to benefit from the rights and comply with the obligations provided for in this Directive is limited due to individual circumstances;


							(p) ‘remain in the Member State’ means to remain in the territory, including at the border or in transit zones, of the Member State in which the application for international protection has been made or is being examined.

						
							
							Subs­tantive

						
					

					
							
							
					

					
							
							

							Article 2 – Definitions


							(b) ‘application for international protection’ or ‘application’ means a request made by a third-country national or a stateless person for protection from a Member State, who can be understood to seek refugee status or subsidiary protection status, and who does not explicitly request another kind of protection outside the scope of Directive 2011/95/EU, that can be applied for separately;


							(e) ‘final decision’ means a decision on whether the third-country national or stateless person be granted refugee or subsidiary protection status by virtue of Directive 2011/95/EU and which is no longer subject to a remedy within the framework of Chapter V of this Directive, irrespective of whether such remedy has the effect of allowing applicants to remain in the Member States concerned pending its outcome;


							(f) ‘determining authority’ means any quasi-judicial or administrative body in a Member State responsible for examining applications for international protection competent to take decisions at first instance in such cases;


							(k) ‘subsidiary protection status’ means the recognition by a Member State of a third-country national or a stateless person as a person eligible for subsidiary protection;


							(n) ‘representative’ means a person or an organisation appointed by the competent bodies in order to assist and represent an unaccompanied minor in procedures provided for in this Directive with a view to ensuring the best interests of the child and exercising legal capacity for the minor where necessary. Where an organisation is appointed as a representative, it shall designate a person responsible for carrying out the duties of representative in respect of the unaccompanied minor, in accordance with this Directive;


							(o) ‘withdrawal of international protection’ means the decision by a competent authority to revoke, end or refuse to renew the refugee or subsidiary protection status of a person in accordance with Directive 2011/95/EU;


							(q) ‘subsequent application’ means a further application for international protection made after a final decision has been taken on a previous application, including cases where the applicant has explicitly withdrawn his or her application and cases where the determining authority has rejected an application following its implicit withdrawal in accordance with Article 28(1).

						
							
							Procedural

						
					

					
							
							

							Article 2 – Definitions


							(l) ‘minor’ means a third-country national or a stateless person below the age of 18 years;


							(m) ‘unaccompanied minor’ means an unaccompanied minor as defined in Article 2(l) of Directive 2011/95/EU.

						
							
							Subs­tantive family

						
					

				
			

			Eighth, another important piece of legislation in the EU was Council Directive 2001/55/EC on 20 July 2001 on minimum standards for providing temporary protection in the event of a mass influx of displaced persons and on measures promoting a balance of efforts between Member States in receiving such persons and bearing the consequences thereof.76 The purpose of this Directive is to enact minimum standards for providing temporary protection in the event of a mass influx of displaced persons from third countries who cannot return to their country of origin, and on measures promoting a balance of efforts between Member States in receiving such persons and bearing the consequences thereof. Relevant procedural and substantive definitions (including substantive family related definitions) can also be found in legislation. The grouping process is presented in Table 8.77

			
			Table 8. Groupings of definitions from Directive 2001/55/EC78
				
					
					
				
				
					
							
							Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in the event of a mass influx of displaced persons and on measures promoting a balance of efforts between Member States in receiving such persons and bearing the consequences thereof79

						
					

					
							
							Definition

						
							
							Group

						
					

				
				
					
							
							Article 2


							(a) “temporary protection” means a procedure of exceptional character to provide, in the event of a mass influx or imminent mass influx of displaced persons from third countries who are unable to return to their country of origin, immediate and temporary protection to such persons, in particular if there is also a risk that the asylum system will be unable to process this influx without adverse effects for its efficient operation, in the interests of the persons concerned and other persons requesting protection;

							(g) “residence permit” means any permit or authorisation issued by the authorities of a Member State and taking the form provided for in that State’s legislation, allowing a third country national or a stateless person to reside on its territory;

						
							
							Procedural

						
					

					
							
							Article 2


							(b) “Geneva Convention” means the Convention of 28 July 1951 relating to the status of refugees, as amended by the New York Protocol of 31 January 1967;


							(c) “displaced persons” means third-country nationals or stateless persons who have had to leave their country or region of origin, or have been evacuated, in particular in response to an appeal by international organisations, and are unable to return in safe and durable conditions because of the situation prevailing in that country, who may fall within the scope of Article 1A of the Geneva Convention or other international or national instruments giving international protection, in particular:


							(i) persons who have fled areas of armed conflict or endemic violence;


							(ii) persons at serious risk of, or who have been the victims of, systematic or generalised violations of their human rights;

						
							
							Subs­tantive

						
					

					
							
							

							(d) “mass influx” means arrival in the Community of a large number of displaced persons, who come from a specific country or geographical area, whether their arrival in the Community was spontaneous or aided, for example through an evacuation programme;


							(e) “refugees” means third-country nationals or stateless persons within the meaning of Article 1A of the Geneva Convention.

						
							
							Subs­tantive

						
					

					
							
							Article 2


							(f) ‘unaccompanied minors’ means third-country nationals or stateless persons below the age of eighteen, who arrive on the territory of the Member States unaccompanied by an adult responsible for them whether by law or custom, and for as long as they are not effectively taken into the care of such a person, or minors who are left unaccompanied after they have entered the territory of the Member States;


							(h) “sponsor” means a third-country national enjoying temporary protection in a Member State in accordance with a decision taken under Article 5 and who wants to be joined by members of his or her family.

						
							
							Subs­tantive family

						
					

				
			

			Ninth, another relevant piece of legislation is Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on common standards and procedures in Member States for returning illegally staying third-country nationals. This Directive sets out common standards and procedures for returning illegally staying third-country nationals in accordance with fundamental rights as general principles of community and international law, including refugee protection and human rights obligations. Definitions of substantive and procedural nature can be found in the legislation. The grouping process is presented in Table 9.80

			
			Table 9. Groupings of definitions from Directive 2008/115/EC81
				
					
					
				
				
					
							
							Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on common standards and procedures in Member States for returning illegally staying third-country nationals82 

						
					

					
							
							Definition

						
							
							Group

						
					

				
				
					
							
							Article 3 – Definition


							1. ‘third-country national’ means any person who is not a citizen of the Union within the meaning of Article 17(1) of the Treaty and who is not a person enjoying the Community right of free movement, as defined in Article 2(5) of the Schengen Borders Code;


							2. ‘illegal stay’ means the presence on the territory of a Member State, of a third-country national who does not fulfil, or no longer fulfils the conditions of entry as set out in Article 5 of the Schengen Borders Code or other conditions for entry, stay or residence in that Member State;


							7. ‘risk of absconding’ means the existence of reasons in an individual case which are based on objective criteria defined by law to believe that a third-country national who is the subject of return procedures may abscond;


							9. ‘vulnerable persons’ means minors, unaccompanied minors, disabled people, elderly people, pregnant women, single parents with minor children and persons who have been subjected to torture, rape or other serious forms of psychological, physical or sexual violence.

						
							
							Subs­tantive 

						
					

					
							
							Article 3 – Definition


							3. ‘return’ means the process of a third-country national going back – whether in voluntary compliance with an obligation to return, or enforced – to:

							– his or her country of origin, or

							– a country of transit in accordance with Community or bilateral readmission agreements or other arrangements, or

							– another third country, to which the third-country national concerned voluntarily decides to return and in which he or she will be accepted;


							4. ‘return decision’ means an administrative or judicial decision or act, stating or declaring the stay of a third-country national to be illegal and imposing or stating an obligation to return;

						
							
							Procedural

						
					

					
							
							

							5. ‘removal’ means the enforcement of the obligation to return, namely the physical transportation out of the Member State;


							6. ‘entry ban’ means an administrative or judicial decision or act prohibiting entry into and stay on the territory of the Member States for a specified period, accompanying a return decision;


							8. ‘voluntary departure’ means compliance with the obligation to return within the time-limit fixed for that purpose in the return decision.

						
							
							Procedural

						
					

				
			

			Tenth, another relevant piece of legislation in the EU secondary law system is Regulation (EU) No. 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the criteria and mechanisms for determining the Member State responsible for examining an application for international protection lodged in one Member State by a third-country national or a stateless person (recast). As an EU Regulation, this directly affects the legal systems of its Member States. This Regulation establishes the criteria and mechanisms for determining the Member States responsible for examining an application for international protection lodged in one Member State by a third-country national or stateless person. Definitions of substantive (including family related) and procedural nature can be found in this piece of legislation. The grouping process is shown in Table 10.83

			
			Table 10. Groupings of definitions from Regulation No 604/201384
				
					
					
				
				
					
							
							Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the criteria and mechanisms for determining the Member State responsible for examining an application for international protection lodged in one of the Member States by a third-country national or a stateless person (recast)85 

						
					

					
							
							Definition

						
							
							Group

						
					

				
				
					
							
							Article 2 – Definitions


							(a) ‘third-country national’ means any person who is not a citizen of the Union within the meaning of Article 20(1) TFEU and who is not national of a State which participates in this Regulation by virtue of an agreement with the European Union;


							(c) ‘applicant’ means a third-country national or a stateless person who has made an application for international protection in respect of which a final decision has not yet been taken;


							(f) ‘beneficiary of international protection’ means a third-country national or a stateless person who has been granted international protection as defined in Article 2(a) of Directive 2011/95/EU;


							(l) ‘residence document’ means any authorisation issued by the authorities of a Member State authorising a third-country national or a stateless person to stay on its territory, including the documents substantiating the authorisation to remain on the territory under temporary protection arrangements or until the circumstances preventing a removal order from being carried out no longer apply, with the exception of visas and residence authorisations issued during the period required to determine the Member State responsible as established in this Regulation or during the examination of an application for international protection or an application for a residence permit;


							(n) ‘risk of absconding’ means the existence of reasons in an individual case, which are based on objective criteria defined by law, to believe that an applicant or a third-country national or a stateless person who is subject to a transfer procedure may abscond.

						
							
							Subs­tantive

						
					

					
							
							

							Article 2 – Definitions


							(b) ‘application for international protection’ means an application for international protection as defined in Article 2(h) of Directive 2011/95/EU;


							(d) ‘examination of an application for international protection’ means any examination of, or decision or ruling concerning, an application for international protection by the competent authorities in accordance with Directive 2013/32/EU and Directive 2011/95/EU, except for procedures for determining the Member State responsible in accordance with this Regulation;


							(e) ‘withdrawal of an application for international protection’ means the actions by which the applicant terminates the procedures initiated by the submission of his or her application for international protection, in accordance with Directive 2013/32/EU, either explicitly or tacitly;


							(k) ‘representative’ means a person or an organisation appointed by the competent bodies in order to assist and represent an unaccompanied minor in procedures provided for in this Regulation with a view to ensuring the best interests of the child and exercising legal capacity for the minor where necessary. Where an organisation is appointed as a representative, it shall designate a person responsible for carrying out its duties in respect of the minor, in accordance with this Regulation;


							(m) ‘visa’ means the authorisation or decision of a Member State required for transit or entry for an intended stay in that Member State or in several Member States. The nature of the visa shall be determined in accordance with the following definitions:


							– ‘long-stay visa’ means an authorisation or decision issued by one of the Member States in accordance with its national law or Union law required for entry for an intended stay in that Member State of more than three months,


							– ‘short-stay visa’ means an authorisation or decision of a Member State with a view to transit through or an intended stay on the territory of one or more or all the Member States of a duration of no more than three months in any six-month period beginning on the date of first entry on the territory of the Member States,


							– ‘airport transit visa’ means a visa valid for transit through the international transit areas of one or more airports of the Member States.

						
							
							Procedural

						
					

					
							
							

							Article 2 – Definitions


							(g) ‘family members’ means, insofar as the family already existed in the country of origin, the following members of the applicant’s family who are present on the territory of the Member States:


							– the spouse of the applicant or his or her unmarried partner in a stable relationship, where the law or practice of the Member State concerned treats unmarried couples in a way comparable to married couples under its law relating to third-country nationals,


							– the minor children of couples referred to in the first indent or of the applicant, on condition that they are unmarried and regardless of whether they were born in or out of wedlock or adopted as defined under national law,


							– when the applicant is a minor and unmarried, the father, mother or another adult responsible for the applicant, whether by law or by the practice of the Member State where the adult is present,


							– when the beneficiary of international protection is a minor and unmarried, the father, mother or another adult responsible for him or her whether by law or by the practice of the Member State where the beneficiary is present;


							(h) ‘relative’ means the applicant’s adult aunt or uncle or grandparent who is present in the territory of a Member State, regardless of whether the applicant was born in or out of wedlock or adopted as defined under national law;


							(i) ‘minor’ means a third-country national or a stateless person below the age of 18 years;


							(j) ‘unaccompanied minor’ means a minor who arrives on the territory of the Member States unaccompanied by an adult responsible for him or her, whether by law or by the practice of the Member State concerned, and for as long as he or she is not effectively taken into the care of such an adult; it includes a minor who is left unaccompanied after he or she has entered the territory of Member States.

						
							
							Subs­tantive family

						
					

				
			

			

			Eleventh, the next relevant EU Regulation is Regulation (EU) 2021/1147 of the European Parliament and of the Council of 7 July 2021 establishing the Asylum, Migration, and Integration Fund (for the period from 1 January 2021 to 31 December 2027), which lays down the objectives of the fund, the budget for the period from 1 January 2021 to 31 December 2027 the forms of union funding, and the rules regarding the allocation of such funding. Definitions of a substantive nature, including family related definitions, as well as procedural definitions, can be found in this legal act. The grouping process is presented in Table 11.

			
			Table 11. Groupings of definitions from Regulation 2021/114786
				
					
					
				
				
					
							
							Regulation (EU) 2021/1147 of the European Parliament and of the Council of 7 July 2021 establishing the Asylum, Migration and Integration Fund87 

						
					

					
							
							Definition

						
							
							Group

						
					

				
				
					
							
							Article 2 – Definitions


							(3) ‘blending operation’ means actions supported by the Union budget, including within blending facilities within the meaning of point (6) of Article 2 of the Financial Regulation;


							(5) ‘humanitarian admission’ means the admission following, where requested by a Member State, a referral from the European Asylum Support Office (EASO), the United Nations High Commissioner for Refugees (‘UNHCR’), or another relevant international body, of third-country nationals or stateless persons from a third country to which they have been forcibly displaced to the territory of the Member States, and who are granted international protection or a humanitarian status under national law that provides for rights and obligations equivalent to those of Articles 20 to 34 of Directive 2011/95/EU for beneficiaries of subsidiary protection;


							(6) ‘operating support’ means a part of a Member State’s allocation which may be used as support to the public authorities responsible for carrying out the tasks and providing the services which constitute a public service for the Union;


							(7) ‘removal’ means removal as defined in point (5) of Article 3 of Directive 2008/115/EC;

						
							
							Procedural

						
					

					
							
							

							(8) ‘resettlement’ means the admission following a referral from the UNHCR of third-country nationals or stateless persons from a third country to which they have been displaced, to the territory of the Member States, and who are granted international protection and have access to a durable solution in accordance with Union and national law;


							(9) ‘return’ means return as defined in point (3) of Article 3 of Directive 2008/115/EC;


							(10) ‘specific actions’ means transnational or national projects that bring Union added value in line with the objectives of the Fund for which one, several or all Member States may receive an additional allocation to their programmes;


							(13) ‘Union actions’ means transnational projects or projects of particular interest to the Union implemented in accordance with the objectives of the Fund.

						
							
							Procedural

						
					

					
							
							Article 2 – Definitions


							(1) ‘applicant for international protection’ means an applicant as defined in point (c) of Article 2 of Directive 2013/32/EU of the European Parliament and of the Council;


							2) ‘beneficiary of international protection’ means a beneficiary of international protection as defined in point (b) of Article 2 of Directive 2011/95/EU of the European Parliament and of the Council;


							(11) ‘third-country national’ means any person, including a stateless person or a person with undetermined nationality, who is not a citizen of the Union as defined in Article 20(1) TFEU;


							(14) ‘vulnerable person’ means any person defined as a vulnerable person under the Union law relevant to the policy area of action supported under the Fund.

						
							
							Subs­tantive

						
					

					
							
							Article 2 – Definitions


							(4) ‘family member’ means any third-country national defined as a family member under the Union law relevant to the policy area of action supported under the Fund;


							(12) ‘unaccompanied minor’ means an unaccompanied minor as defined in point (l) of Article 2 of Directive 2011/95/EU;

						
							
							Subs­tantive family 

						
					

				
			

			In 2020, the European Commission tabled new legislative proposals on migration and asylum issues within the framework of a new act on migration and asylum. Although this is not currently a law, regardless of the success of the legislative process, the content of legislative proposals is known. Accordingly, it can be surmised that potential future legislation in the EU will include definitional provisions. Substantive definitions, including family related and procedural definitions, can be found in these proposals. The grouping process has been presented in Tables 12, 13 and 14 separately for each legislative proposal of the European Commission.88

			
			Table 12. Groupings of definitions from Proposal COM/2020/610 final89
				
					
					
				
				
					
							
							Proposal for a Regulation of the European Parliament and of the Council on asylum and migration management and amending Council Directive (EC) 2003/109 and the proposed Regulation (EU) XXX/XXX [Asylum and Migration Fund].90

						
					

					
							
							Definition

						
							
							Group

						
					

				
				
					
							
							Article 2 – Definitions


							(a) ‘third-country national’ means any person who is not a citizen of the Union within the meaning of Article 20(1) of the Treaty and who is not a person enjoying the right to free movement under Union law as defined in Article 2, point (5) of Regulation (EU) 2016/399 of the European Parliament and of the Council;


							(c) ‘applicant’ means a third-country national or a stateless person who has made an application for international protection in respect of which a decision has not been taken, or has been taken and is either subject to or can still be subject to a remedy in the Member State concerned, irrespective of whether the applicant has a right to remain or is allowed to remain in accordance with Regulation (EU) XXX/XXX [Asylum Procedure Regulation], including a person who has been granted immediate protection pursuant to Regulation (EU) XXX/XXX [Regulation addressing situations of crisis and force majeure in the field of asylum and migration];

						
							
							Subs­tantive

						
					

					
							
							

							(l) ‘residence document’ means any authorisation issued by the authorities of a Member State authorising a third-country national or a stateless person to stay on its territory, including the documents substantiating the authorisation to remain on the territory under temporary protection arrangements or until the circumstances preventing a removal order from being carried out no longer apply, with the exception of visas and residence authorisations issued during the period required to determine the Member State responsible as established in this Regulation or during the examination of an application for international protection or an application for a residence permit;


							(q) ‘risk of absconding’ means the existence of specific reasons and circumstances in an individual case, which are based on objective criteria defined by national law to believe that an applicant who is subject to a transfer procedure may abscond;


							(w) ‘migratory pressure’ means a situation where there is a large number of arrivals of third-country nationals or stateless persons, or a risk of such arrivals, including where this stems from arrivals following search and rescue operations, as a result of the geographical location of a Member State and the specific developments in third countries which generate migratory movements that place a burden even on well-prepared asylum and reception systems and requires immediate action;


							(x) ‘resettled or admitted person’ means a person who has been accepted by a Member State for admission pursuant to Regulation (EU) XXX/XXX [Union Resettlement Framework Regulation] or under a national resettlement scheme outside the framework of that Regulation;


							(aa) ‘illegally staying third-country national’ means a third-country national who does not fulfil or no longer fulfils the conditions of entry as set out in Article 6 of Regulation (EU) 2016/399 or other conditions for entry, stay or residence in a Member State.

						
							
							Subs­tantive

						
					

					
							
							

							Article 2 – Definitions


							(b) ‘application for international protection’ or ‘application’ means a request for protection made to a Member State by a third-country national or a stateless person, who can be understood as seeking refugee status or subsidiary protection status;


							(m) ‘visa’ means the authorisation or decision of a Member State required for transit or entry for an intended stay in that Member State or in several Member States, including:


							(i) an authorisation or decision issued in accordance with its national law or Union law required for entry for an intended stay in that Member State of more than 90 days,


							(ii) an authorisation or decision issued in accordance with its national law or Union law required for entry for a transit through or an intended stay in that Member State not exceeding 90 days in any 180-day period,


							(iii) an authorisation or decision valid for transit through the international transit areas of one or more airports of the Member States;


							(p) ‘absconding’ means the action by which an applicant does not remain available to the competent administrative or judicial authorities, such as by leaving the territory of the Member State without authorisation from the competent authorities for reasons which are not beyond the applicant’s control;


							(u) ‘relocation’ means the transfer of a third-country national or a stateless person from the territory of a benefiting Member State to the territory of a contributing Member State;


							(z) ‘return decision’ means an administrative or judicial decision or act stating or declaring the stay of a third-country national to be illegal and imposing or stating an obligation to return that respects Directive 2008/115/EC of the European Parliament and of the Council.

						
							
							Procedural

						
					

					
							
							

							Article 2 – Definitions


							(g) ‘family members’ means, insofar as the family already existed before the applicant or the family member arrived on the territory of the Member States, the following members of the applicant’s family who are present on the territory of the Member States:


							(i) the spouse of the applicant or his or her unmarried partner in a stable relationship, where the law or practice of the Member State concerned treats unmarried couples in a way comparable to married couples under its law relating to third-country nationals,


							(ii) the minor children of couples referred to in the first indent or of the applicant, on condition that they are unmarried and regardless of whether they were born in or out of wedlock or adopted as defined under national law,


							(iii) where the applicant is a minor and unmarried, the father, mother or another adult responsible for the applicant, whether by law or by the practice of the Member State where the adult is present,


							(iv) where the beneficiary of international protection is a minor and unmarried, the father, mother or another adult responsible for him or her whether by law or by the practice of the Member State where the beneficiary is present,


							(v) the sibling or siblings of the applicant;


							(h) ‘relative’ means the applicant’s adult aunt or uncle or grandparent who is present in the territory of a Member State, regardless of whether the applicant was born in or out of wedlock or adopted as defined under national law;


							(i) ‘minor’ means a third-country national or a stateless person below the age of 18 years;


							(j) ‘unaccompanied minor’ means a minor who arrives on the territory of the Member States unaccompanied by an adult responsible for him or her, whether by law or by the practice of the Member State concerned, and for as long as he or she is not effectively taken into the care of such an adult; it includes a minor who is left unaccompanied after he or she has entered the territory of Member States.

						
							
							Subs­tantive family 

						
					

				
			

			
			Table 13. Groupings of definitions from Proposal COM/2020/612 final91
				
					
					
				
				
					
							
							Proposal for a Regulation of the European Parliament and of the Council introducing a screening of third country nationals at the external borders and amending Regulations (EC) No 767/2008, (EU) 2017/2226, (EU) 2018/1240 and (EU) 2019/81792

						
					

					
							
							Definition

						
							
							Group

						
					

				
				
					
							
							Article 2 – Definitions


							1.’unauthorised crossing of the external border’ means crossing of an external border of a Member State by land, sea or air, at places other than border crossing points or at times other than the fixed opening hours, as referred to in Article 5(3) of Regulation (EU) 2016/399.

						
							
							Procedural

						
					

					
							
							Article 2 – Definitions


							5.’third-country national’ means any person who is not a citizen of the Union within the meaning of Article 20(1) TFEU and who is not a person enjoying the right to free movement under Union law within the meaning of Article, 2 Point 5, of Regulation (EU) 2016/399.

						
							
							Subs­tantive

						
					

				
			

			
			Table 14. Groupings of definitions from Proposal COM/2020/613 final93
				
					
					
				
				
					
							
							Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL addressing situations of crisis and force majeure in the field of migration and asylum94

						
					

					
							
							Definition

						
							
							Group

						
					

				
				
					
							
							Article 1


							(a) an exceptional situation of mass influx of third-country nationals or stateless persons arriving irregularly in a Member State or disembarked on its territory following search and rescue operations, being of such a scale, in proportion to the population and GDP of the Member State concerned, and nature, that it renders the Member State’s asylum, reception or return system non-functional and can have serious consequences for the functioning of the Common European Asylum System or the Common Framework as set out in Regulation (EU) XXX/XXX [Asylum and Migration Management], or

							(b)an imminent risk of such a situation.

						
							
							Subs­tantive

						
					

				
			

			

			These carefully constructed tables, which synthesise definitions relevant to these topics from 14 legal acts, provide a thorough overview of how international and EU laws shape the notions of migration and refugees. A fundamental standard was set by the 1951 Refugee Convention and its 1967 Protocol, which impacted other international and EU legal instruments, in addition to national laws. This is also reflected in the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, which emphasises the protection of all migrant workers regardless of their legal status and broadens the conversation to encompass labour migration. These criteria are further refined by the TFEU and other EU directives, which cover several phases of immigration and asylum processes, from qualifying and reception to procedure. This comprehensive compilation highlights the intricate and interrelated nature of legal terminology, underscoring the need for a unified approach to immigration and refugee legislation across the EU. By presenting this research in tabular form, the author hopes to demystify these complex legal environments and emphasise how crucial it is to have a cohesive legal framework to properly handle migration and asylum.

			9. Conclusion

			Using 10 key points to summarise the complex web of difficulties around migration and refugees, this section captures the multidimensional character of these processes from several fields. This research highlights the significant role of the law in managing the intricacies of migration- and refugee-related issues, emphasising its ability to justify and control these worldwide movements. Exploring the wide-ranging effects of globalisation leads to a detailed comprehension of specific legal terms in international and EU contexts. In addition to illustrating the complexities of the law, these 10 observations emphasise the need for an integrated strategy that combines national and international collaboration to successfully handle the benefits and problems posed by migration and refugee movements. This synthesis not only improves our understanding but also lays forth a future-focused agenda for legislative and policy change in this dynamic environment.

			First, concepts such as migration and refugees, and the entire conceptual grid associated with them are interdisciplinary, incorporating psychological, sociological, political, and legal sciences. Nevertheless, as a social phenomenon and regulatory tool of the State, it seems that the law has the power to control the highly sensitive and complex phenomena of migration and refugeeism. By defining and limiting how migration and refugeeism occur, the law rationalises these phenomena.

			Second, globalism forms the basis of migration and refugee phenomena. Clearly, these phenomena do not refer to and accommodate purely internal State affairs; they involve direct cross-border situations involving at least two States and typically far more State actors. Therefore, these phenomena exhibit global characteristics.

			Third, the phenomena of migration and refugees are governed by various types and areas of law. This includes substantive and formal law as well as national, international, and EU law. This shows that migration- and refuge-related issues are of particular importance, requiring not only a systemic approach, but also enhanced international or EU cooperation.

			Fourth, there is a broad regulatory framework within the EU dealing specifically deals with migration and refugee issues. We are talking here about provisions not only of EU primary law, but also, and perhaps especially, of EU secondary law. Many pieces of legislation touch, sometimes minute, the issue at hand. It is also important to note that most provisions of EU secondary law take the legal form of directives. Evidently, this means that, currently, the responsibility for building an efficient, effective, and coherent migration and asylum system in the EU lies not only with the EU but also (and, it seems, overwhelmingly) with EU Member States.

			Fifth, the normative core defining the stages of the legal concepts of migrant and refugee is the so-called triad of directives: Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on standards for the qualification of third-country nationals or stateless persons as beneficiaries of international protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and for the content of the protection granted (recast); Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down standards for the reception of applicants for international protection (recast); and Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures for granting and withdrawing international protection (recast). These stages are qualification, reception, and procedure.

			Sixth, the content and form of definitions contained in national law, insofar as a particular State belongs to an international organisation or is a party to the relevant international agreements, depends on the definitions contained in international or EU law. This can be seen in the national regulations presented in this study. It is clear from their internal and external similarities that they are derived from international and EU regulations.

			Seventh, there are many definitions of migration and refugees in international and EU law. We are talking here not only about the main terms but also about the slightly more peripheral ones, which together form an overall international or EU conceptual grid. This conceptual grid has a significant impact. In terms of international law, many States are parties to international agreements. In terms of EU law, EU primary and secondary laws directly affect all EU Member States. This leads to a conclusion similar to the previous one, namely, that international regulations at the EU-level level currently determine the direction of the definitional grid related to migration and refugees.

			Eighth, the terms’ migrant and refugee were not legally identical. The term migrant refers to someone who moves from one country to another or a third country for various reasons. Thus, the term is extremely broad and covers many categories of foreigners. These categories can be defined differently. For example, considering the physical aspects of migrants, they can be categorised as children, vulnerable persons, older adults, or people with serious illnesses. One can also categorise migrants according to their purposes and reasons for migration, such as migrant workers or refugees. Hence, the term migrant encapsulates the concept of refugees such that not every migrant is a refugee, but every refugee is a migrant.

			Ninth, while the term refugee has a legal definition, the term migrant does not. This does not mean that the term migrant is legally irrelevant, but that the law does not define it. Regarding the legitimacy of creating a definition of migrant, it seems that this is not necessary because of the settled dictionary meaning and common understanding of the term. After all, it is not the case that the law defines or should define every word used. Such a conclusion is obviously unwarranted in relation to the term refugee, a concept that requires strong intervention by legislators.

			Tenth, the above leads to the conclusion that the concept of migrant does not require a legal definition, while the concept of refugee has required such normative clarification. The reason for this state of affairs is the decision to leave that particular state. In the case of a migrant, this can be for various purposes (e.g. economic, work-related, or leisure), but always refers to settling for an extended period. For refugees, the decision to leave the country is compelled by external forces. Thus, what differs between migrants and refugees from a legal perspective is whether the decision to migrate was made voluntarily or under compulsion.

			Ultimately, it is important to recognise that migration is not necessarily negative; its effects depend on its magnitude and how it is managed. The core issue does not lie with the sovereignty of State actors but with the approach to and perception of migration. Conversely, the circumstances compelling refugees to flee their homes are indeed dire, but the situations in which they escape – not the refugees themselves – are fraught with negativity. These scenarios necessitate concerted global efforts to address the root causes of forced migration, primarily wars and armed conflicts. We hope that, through the formulation and implementation of robust legal frameworks, we can effectively address these challenges and ensure that every individual’s dignity and human rights are upheld.
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			Zygadlewicz, M. (2016) ‘Niemiecka polityka socjalna a kryzys migracyjny’, Catallaxy, 1(1), pp. 17–29; https://doi.org/10.24136/cxy.v1i1.2.

			Legal sources

			Act of May 7, 2009 on amending the Constitution of the Republic of Poland, Dz.U. 2009 no. 114 item 946.

			Act of September 8, 2006 on amending the Constitution of the Republic of Poland, Dz.U. 2006 no. 200 item 1471.

			Announcement by the Prime Minister of March 26, 2001 on the correction of errors, OJ. 2001 no. 28 item 319.

			Announcement by the Speaker of the Sejm of the Republic of Poland of June 16, 2023 on the announcement of the uniform text of the Act on granting protection to foreigners on the territory of the Republic of Poland, OJ. 2023 item 1504.

			Announcement by the Speaker of the Sejm of the Republic of Poland of January 27, 2023 on the announcement of the uniform text of the Act on foreigners, OJ. 2023 item 519.

			Announcement by the Speaker of the Sejm of the Republic of Poland of September 4, 2023 on the announcement of the consolidated text of the Act on Polish citizenship, OJ. 2023 item 1989.

			

			Constitution of the Republic of Poland of April 2, 1997, Dz.U.. 1997 No. 78 item 483.

			Convention Relating to the Status of Refugees, drawn up in Geneva on July 28, 1951, OJ. 1991 no. 119 item 515.

			International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, United Nations General Assembly, 3 March 2005. [Online]. Available at: https://www.ohchr.org/en/instruments-mechanisms/instruments/international-convention-protection-rights-all-migrant-workers (Accessed: 1 December 2023).

			Law of January 13, 2023 Amending the Law on Assistance to Citizens of Ukraine in Connection with the Armed Conflict on the Territory of Ukraine and Certain Other Laws, OJ. 2023 item 185.

			Law of March 9, 2023 on amending the Law on foreigners and certain other laws, OJ. 2023 item 547.

			OAU Convention Governing the Specific Aspects of Refugee Problems in Africa, adopted by the Assembly of Heads of State and Government at its Sixth Ordinary Session, Addis-Ababa, 10 September 1969. [Online]. Available at: https://www.unhcr.org/media/oau-convention-governing-specific-aspects-refugee-problems-africa-adopted-assembly-heads (Accessed: 24 November 2023).

			Proposal for a Regulation of The European Parliament and of the Council on asylum and migration management and amending Council Directive (EC) 2003/109 and the proposed Regulation (EU) XXX/XXX [Asylum and Migration Fund], COM/2020/610 final.

			Proposal for a Regulation of The European Parliament and of the Council introducing a screening of third country nationals at the external borders and amending Regulations (EC) No 767/2008, (EU) 2017/2226, (EU) 2018/1240 and (EU) 2019/817, COM/2020/612 final.

			Proposal for a Regulation of The European Parliament and of the Council addressing situations of crisis and force majeure in the field of migration and asylum, COM/2020/613 final.

			Protocol Relating to the Status of Refugees, done at New York on January 31, 1967, OJ. 1991 No. 119 item 517.

			United Nations General Assembly (1948) The Universal Declaration of Human Rights (UDHR). New York: United Nations General Assembly, 10 December 1948. [Online]. Available at: https://www.un.org/en/about-us/universal-declaration-of-human-rights (Accessed: 15 December 2023)

			
				
						1  See, for example: Vourc’h, De Rudder and Tripier, 1999, cited in Wrench, Rea and Ouali, 1999, pp. 72–92; Vlachopoulos et al., 2016, cited in Munyangeyo, Webb and Rabadán-Gómez, 2016, pp. 213–234; Sandoz, 2019, pp. 53–93; Hoffmeyer-Zlotnik, 2003, cited in Alba, Schmidt and Wasmer, 2003, pp. 255–268; Lodzinski, 1999, cited in Iglicka and Sword, 1999, pp. 66–89; Jahn, 2015, pp. 75–90; Heitmeyer, 1993, cited in Björgo and Witte, 1993, pp. 17–28; Münz and Ulrich, 2003, cited in Alba, Schmidt and Wasmer, 2003, pp. 19–43; D’Amato, 2015, cited in Burchardt and Michalowski, 2015, pp. 285–301; Wasmer and Koch, 2003, cited in Alba, Schmidt and Wasmer, 2003, pp. 95–118; Guiraudon, 1998, cited in Rothstein and Steinmo, 1998, pp. 129–156; Kajita, 1998, cited in Weiner and Hanami, 1998, pp. 120–147. 

						2  For new technology law, see, e.g., Oręziak, 2020, pp. 187–194; Karski and Oręziak, 2021, pp. 242–261; Oręziak and Świerczyński, 2019, pp. 257–275; Karski and Oręziak, 2021, pp. 55–69.

						3  Maśloch, 2005, p. 18.

						4  Kleer, 2008, p. 38.

						5  Ciborowski, 2003, p. 163.

						6  Iwaszczuk, Łamasz and Orłowska-Puzio, 2016, p. 161.

						7  Consolidated versions of the TEU and the Treaty on the Functioning of the European Union (TFEU) Consolidated version of the Treaty on European Union Consolidated version of the Treaty on the Functioning of the European Union Protocols Annexes to the Treaty on the Functioning of the European Union Declarations annexed to the Final Act of the Intergovernmental Conference which adopted the Treaty of Lisbon, signed on 13 December 2007 Tables of equivalences (OJ C 202, 7.6.2016, p. 1-388).

						8  See, e.g., Stalker, 2002, pp. 151–179; Niemann and Natascha, 2023, pp. 2965–2985; Straubhaar and Zimmermann, 1993, pp. 225–241.

						9  Available at: https://encyklopedia.pwn.pl/haslo/prawo-formalne;3961851.html (Accessed: 5 November 2023).

						10  Consolidated text: Journal of Laws from 2023 items 519, 185, 547.

						11  See, e.g., Kerber, 2007, pp. 1–34; Berkeley, 2009, pp. 3–15; Kane, Gezy and Miho, 2023, pp. 261–278.

						12  Consolidated text: Journal of Laws from 2023, item 1989.

						13  Also called the migration crisis: Szymańska, 2017, p. 164; Korczak, 2017, cited in Pasamonik and Markowska-Manista, 2017, p. 69; Zygadlewicz, 2016, p. 17.

						14  Some EU legislation no longer in force is also included.

						15  Consolidated versions of the TEU and the TFEU Consolidated version of the Treaty on European Union Consolidated version of the Treaty on the Functioning of the European Union Protocols Annexes to the Treaty on the Functioning of the European Union Declarations annexed to the Final Act of the Intergovernmental Conference which adopted the Treaty of Lisbon, signed on 13 December 2007 Tables of equivalences (OJ C 202, 7.6.2016, p. 1-388).

						16  Journal of Laws from 1991 no. 119, item 515.

						17  Journal of Laws from 1991 no. 119, item 517. 

						18  OJ L 180, 29.6.2013, pp. 31–59. 

						19  OJ L 31, 6.2.2003, pp. 18–25.

						20  OJ L 251, 3.10.2003, pp. 12–18.

						21  OJ L 16, 23.1.2004, pp. 44–53.

						22  OJ L 321, 6.12.2003, pp. 26–31.

						23  OJ L 158, 30.4.2004, pp. 77–123.

						24  OJ L 261, 6.8.2004, pp. 19–23.

						25  OJ L 261, 6.8.2004, pp. 24–27.

						26  OJ L 304, 30.9.2004, pp. 12–23.

						27  OJ L 326, 13.12.2005, pp. 13–34.

						28  OJ L 375, 23.12.2004, pp. 12–18.

						29  OJ L 289, 3.11.2005, pp. 15–22.

						30  OJ L 348, 24.12.2008, pp. 98–107.

						31  OJ L 155, 18.6.2009, pp. 17–29.

						32  OJ L 168, 30.6.2009, pp. 24–32.

						33  OJ L 337, 20.12.2011, pp. 9–26.

						34  OJ L 343, 23.12.2011, pp. 1–9.

						35  OJ L 180, 29.6.2013, pp. 60–95.

						36  OJ L 180, 29.6.2013, pp. 96–116.

						37  OJ L 94, 28.3.2014, pp. 375–390.

						38  OJ L 128, 30.4.2014, pp. 8–14.

						39  OJ L 141, 27.5.2011, pp. 1–12.

						40  OJ L 157, 27.5.2014, pp. 1–22.

						41  OJ L 159, 28.5.2014, pp. 11–31.

						42  OJ L 18, 21.1.1997, pp. 1–6.

						43  OJ L 132, 21.5.2016, pp. 21–57.

						44  Wierzbicki, 1993, p. 9; Pluta, 2008, cited in Czerniejewska and Main, 2008, p. 35. 

						45  For more information, see: https://www.gov.pl/web/udsc/prawa-i-obowiazki--wnioskodawca (Accessed: 14 December 2023). 

						46  The Universal Declaration of Human Rights, 1948.

						47  Journal of Laws from 2023, item 1504. 

						48  Journal of Laws from 2023, items 519, 185, 547. 

						49  Journal of Laws from 1997 no. 78, item 483, from 2001 no. 28, item 319, from 2006 no 200, item 1471, from 2009, no. 114, item 946. 

						50  Pilich, 2022, pp. 11–42.

						51  Eisenstadt, 1953, p. 1.

						52  Staniszewski, 2023, p. 9. 

						53  For more information, see: https://stat.gov.pl/metainformacje/slownik-pojec/pojecia-stosowane-w-statystyce-publicznej/213,pojecie.html (Accessed: 23 November 2023).

						54  For more information, see: https://refugeesmigrants.un.org/definitions (Accessed: 23 November 2023).

						55  OAU Convention Governing the Specific Aspects of Refugee Problems in Africa, 1969.

						56  This subsection intentionally omits some of the legislation discussed in subsection 4, “Review of EU legislation on migration law, including asylum law” due to the irrelevance of the definitions contained therein.

						57  Regarding the scope of this act of international law see, e.g., Weis, 1961, pp. 255–264; Blay and Tsamenyi, 1990, pp. 527–561; Abell, 1999, pp. 60–83.

						58  Source: Author’s own elaboration.

						59  Regarding the scope of this act of international law, see, e.g., Hamlin and Wolgin, 2012, pp. 586–624; Tsamenyi, 1989, pp. 180–198; Skinner, 2008, pp. 270–299.

						60  Source: Author’s own elaboration.

						61  International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, 2005.

						62  Regarding the scope of this act of international law see, for example: Hune, 1991, pp. 800–817; Edelenbos, 2005, pp. 93–98; Lönnroth, 1991, pp. 710–736.

						63  Source: Author’s own elaboration.

						64  Regarding the scope of this act of EU law see, e.g., Papagianni, 2013, pp. 283–299; Thym and Hailbronner, 2016, pp. 1023–1053.

						65  Source: Author’s own elaboration.

						66  OJ C 326, 26.10.2012, pp. 47–390.

						67  Regarding the scope of this EU Act see, e.g., Morgese, 2012, pp. 255–275; Gordanić, 2012, pp. 60–67; Aldea, 2018, pp. 141–148.

						68  Source: Author’s own elaboration.

						69  OJ L 337, 20.12.2011, pp. 9–26.

						70  Regarding the scope of this EU Act see, for example: Barry, 2021, pp. 223–242.

						71  Source: Author’s own elaboration.

						72  OJ L 180, 29.6.2013, pp. 96–116.

						73  Regarding the scope of this EU Act see, for example: Spalding, 2014, pp. 483–487.

						74  Source: Author’s own elaboration.

						75  OJ L 180, 29.6.2013, pp. 60–95.

						76  OJ L 212, 7.8.2001, pp. 12–23.

						77  Regarding the scope of this EU Act see, for example: Mazur, 2022, pp. 279–300.

						78  Source: Author’s own elaboration.

						79  OJ L 212, 7.8.2001, pp. 12–23.

						80  Regarding the scope of this EU Act see, for example: Mazur, 2022, pp. 279–300; Rojo, 2016, pp. 233–258.

						81  Source: Author’s own elaboration.

						82  OJ L 348, 24.12.2008, pp. 98–107.

						83  Regarding the scope of this EU Act see, for e.g., Di Pascale, 2021, pp. 272–298; Giménez, 2013, pp. 191–192; Boroi, 2018, pp. 55–59.

						84  Source: Author’s own elaboration.

						85  OJ L 180, 29.6.2013, pp. 31–59.

						86  Source: Author’s own elaboration.

						87  PE/56/2021/INIT, OJ L 251, 15.7.2021, pp. 1-47.

						88  Regarding the scope of the New Pact on Migration and Asylum see, for example: Gazi, 2021, pp. 167–175; Mouzourakis, 2020, pp. 171–180; Doliwa-Klepacka, 2021, pp. 9–21.

						89  Source: Author’s own elaboration.

						90  COM/2020/610 final.

						91  Source: Author’s own elaboration.

						92  COM/2020/612 final.

						93  Source: Author’s own elaboration.

						94  COM/2020/613 final.

				

			
		

		
		

		
		

		
		

	
		

		
			Chapter II

			The 1951 United Nations Convention Relating to the Status of Refugees: Contemporary Theory and Practice

				
					[image: ]
				

			Nóra Béres

			Abstract

			This chapter seeks to provide an analysis on the framework of interpretation of the 1951 United Nations Convention relating to the Status of Refugees with special regard to its key elements: the definition of the term ‘refugee’, the concept of refugee status (including illegal entry to a country), and the principle of non-refoulement. When it comes to the application of the provisions enshrined under the Convention, the fact that that neither a treaty body nor a human rights monitoring mechanism were set up by the drafters must be taken into consideration. Nevertheless, as an ultimate source of international law, the Convention is regularly and variously interpreted by both international courts and national tribunals, and in addition to legal scholarship, judicial case law operates as a guide in determining the real essence and meaning of the Convention’s provisions. In this vein, this chapter applies concept analysis and legal case analysis as methodology to discuss in detail the most significant norms of contemporary international refugee law.
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			1. Introduction

			As of 2024, the issue of refugees remains among the problems of most concern to the international community. According to the latest data provided by the United Nations High Commissioner for Refugees (hereinafter: ‘UNHCR’) and Statista, in mid-2023, as a result of armed conflicts, persecution, human rights violations, or other events seriously disturbing public order, there were 110 million forcibly displaced people worldwide. The majority of the refugee flows are generated by the war in Ukraine, the conflict in Yemen, and the attacks in the eastern region of the Democratic Republic of the Congo, as well as the crises in Afghanistan, Ethiopia, and Syria.1 Most people fleeing across borders come from just a few countries like Afghanistan, Myanmar, South Sudan, Syria, and Venezuela. To be more precise, over half of all refugees (52%) come from just three countries: Syria (6.5 million), Afghanistan (6.1 million), and Ukraine (5.9 million), while Pakistan, Bangladesh, Uganda, Iran, Türkiye, Columbia, and Germany host the largest number of refugees.2 Although the phenomenon is not a new trend, the ongoing challenges highlighted by recent numbers means that the ongoing topicality of refugees issues remains undisputable.

			When it comes to a global phenomenon with a universal scope, as is the case with migration and refugee-related challenges, it is worth examining what international law offers as a solution for these transnational problems. In this context, a focused analysis of the 1951 Convention relating to the Status of Refugees3 (hereinafter: ‘Refugee Convention’ or ‘Convention’)4 and its 1967 Protocol relating to the Status of Refugees5 (hereinafter: ‘Protocol’) seems to be necessary, and the question should be raised as to how a legal instrument that is over seventy years old can provide appropriate mechanisms for modern legal difficulties. This chapter therefore combines concept analysis and legal case analysis as its methodology to pursue this research aim and to discuss in detail the most significant norms of contemporary international refugee law.

			Even though the Refugee Convention is of great significance and reflects contemporary global challenges, the idea that it is outdated has become commonplace in recent decades. According to Fitzpatrick, these criticisms stem basically from three reasons. One is that the Refugee Convention’s persecution-centred approach seems anachronistic and conceptually inadequate in that forced migration is typically driven by violence that does not involve persecution.6 Policy analysts also emphasise that the significant increase in the numbers of forcibly displaced persons has resulted in costly procedures, which are burdensome for States in economic and social terms.7 Finally, and pragmatically, there has also been an erosion of support for the Refugee Convention among traditional asylum States, some of whom have expressed their desire for a new regime.8 To set a hypothesis to this chapter, we should depart from the personal scope of the Refugee Convention, as the international protection it provides was tailored to a very limited category of refugees, i.e., individual political asylum seekers and not a mass influx. The Refugee Convention is therefore unable to provide protection for internally displaced persons (hereinafter: ‘IDPs’) or those who flee from their home countries without persecution or owing to some other drivers not enumerated under the Convention, like armed conflicts, famine, or extreme poverty. Nonetheless, in spite of the criticisms, the Refugee Convention is still in force and every year millions of asylum claims are settled in accordance with its provisions. Therefore, to understand the effective operation of the refugee legal regime, the following sub-chapters will pursue a detailed analysis on the definition of the term ‘refugee’, refugee status, and the principle of non-refoulement.

			2. The adoption of the Refugee Convention and its Protocol

			The refugee problem became of concern to the international community early in the twentieth century due to the development, and then coexistence, of two historical-legal-social preconditions: the closure of national borders and the intensity of refugee flows following a succession of major conflicts.9 In connection with the events of the First World War, some two million Russians, Armenians, and others were forced to flee their countries of origin between 1917 and 1926.10 Subsequently, for humanitarian reasons, the international community began to assume responsibility for protecting and assisting refugees, and the first institutional framework was provided under the auspices of the League of Nations, where numerous treaties were adopted: the 1926 Arrangement relating to the Issue of Identity Certificates to Russian and Armenian Refugees,11 the 1928 Arrangement relating to the Legal Status of Russian and Armenian Refugees,12 the 1933 Convention relating to the International Status of Refugees13 (hereinafter: ‘1933 Convention’) the 1938 Convention concerning the Status of Refugees Coming from Germany,14 and the 1939 Additional Protocol to the Provisional Arrangement and to the Convention concerning the Status of Refugees Coming from Germany.15 As can be concluded based on the ratione personae of the treaties listed above, the majority of the League of Nations refugee instruments were limited in scope, focusing on Russians, Armenians, and Germans. Nonetheless, the 1933 Convention, initiated by the International Committee of the Red Cross (hereinafter: ‘ICRC’), was a more comprehensive and forward-looking treaty and dealt with administrative measures (e.g., the issuing of Nansen certificates16), juridical conditions, labour conditions, industrial accidents, welfare and relief, education, and fiscal issues, as well as exemptions from reciprocity. Most importantly, the principle of non-refoulement acquired the status of international treaty law by virtue of Art. 3 of the 1933 Convention as follows:

			Each of the Contracting Parties undertakes not to remove or keep from its territory by applications of police measures, such as expulsions or non-admittance at the frontier (refoulement), refugees who have been authorised to reside there regularly, unless the said measures are dictated by reasons of national security or public order.

			This provision of the 1933 Convention served later as a model for Art. 33 of the Refugee Convention17 enshrining the prohibition of refoulement.18 By stipulating non-refoulement under the 1933 Convention, a humanitarian approach appeared in international refugee law, thanks to the work of the ICRC. Regardless, the ‘success’ of the 1933 Convention is strongly questionable19 as only nine States ratified it.20

			The contemporary universal treaty regime of international refugee law currently in effect, adopted under the auspices of the United Nations (hereinafter: ‘UN’) and overseen by the UNHCR, comprises ‘two key legal documents: the 1951 Refugee Convention and its 1967 Protocol. With 147 ratifications,21 both instruments enjoy worldwide acceptance and many of their provisions have been levelled up to customary norms of international law. The Refugee Convention and its Protocol are built upon three fundamental pillars: the definition of ‘refugee’, refugee status, and the principle of non-refoulement. As Chetail remarks, these pillars perfectly reflect the ‘existential dilemma’ of refugee law, creating the fragile balance between the competence of States to control the access of aliens to their territory and the protection of the most vulnerable people fleeing from gross human rights violations.22

			The Refugee Convention was drafted almost immediately after the Second World War, an outstanding achievement of the UN’s early work, recognising that refugee problems affect the international community as a whole, and that cooperation and burden-sharing in this field are therefore inevitable. It is significant that the Refugee Convention was drafted in response to the specific horrifying events that had taken place during and after the Second World War, notably the Holocaust and the Stalinist expansion into Central and Eastern Europe.23 Its adoption was therefore the result of an era when refugees were primarily the persecuted victims of highly organised predatory States.24

			Taking into account the challenges of the post-war era, and given that most of the refugees were of European origin, victims of the Nazi mass extermination and the communist regimes in Central and Eastern Europe, the Refugee Convention contained a deadline which limited its scope of application to the then known groups of refugees, i.e., persons who had become refugees as a result of events occurring in Europe before 1 January 1951.25 After the adoption of the Refugee Convention, however, refugee problems unrelated to the Second World War kept occurring in different parts of the globe, leading to efforts to make the Refugee Convention fully applicable to any refugee situations. As a result, the Protocol removing the geographical and temporal limitations was adopted sixteen years after the original Refugee Convention.26 With the Protocol, the Refugee Convention assumed universal scope. Since then, however, no further modifications have been adopted related to the Refugee Convention or its Protocol.

			

			3. The definition of the term ‘refugee’ under the Refugee Convention

			Who is a refugee? That is a simple question, and we might as well provide a simple answer to that. As Shacknove sums up, ‘a refugee […] is a person fleeing from life-threatening conditions, […] who has crossed an international frontier because of a well-founded fear of persecution’.27 However, the legal definition of the term ‘refugee’ is not that simple, and its complexity basically lies in the limitations attached to it. These limitations are rooted in finding a delicate balance between States’ obligations stemming from the principle of solidarity and States’ concerns regarding unmanageable refugee flows. Therefore, defining who is a refugee serves a dual purpose: recognising those who are in need of international protection from persecution, while at the same time determining the obligations of States under international law.28 Regarding the language used in the text of the Refugee Convention, it is the latter that is emphasised: the focus is significantly more on State obligations than on individual rights.

			This feature of the Refugee Convention’s text is clearly a result of the treaty’s historical context. In 1951, no universal human rights covenants or conventions had yet been adopted; only the Universal Declaration of Human Rights29 (hereinafter: ‘UDHR’) existed, which is not a treaty but a non-binding resolution of the UN General Assembly. Unlike human rights treaties adopted within the framework of the UN in subsequent years, the Refugee Convention does not simply enumerate unalienable and unconditional rights without discrimination for its beneficiaries. That is, the Refugee Convention is not a comprehensive instrument providing international protection for any victim of irregular forced migration. While human rights apply to everyone due to the dignity inherent in every individual, refugee rights depend on the formal recognition of refugee status.30

			In accordance with Art. 1(A)(2) of the Refugee Convention,

			[…] for the purposes of the present Convention, the term ‘refugee’ shall apply to any person who owing to well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country.

			Beyond any doubt, the definition of the term ‘refugee’ is the real essence of the Refugee Convention. As Nagy observes, the term ‘refugee’ is a fundamental category of international migration law: refugees, unlike internally displaced persons, are involved in international migration, i.e., they are outside their country of origin, and irregular forced migrants, but cannot be considered illegal migrants. Moreover, Art. 14 of the 1948 UDHR expressis verbis enshrines the right to seek and enjoy asylum from persecution,31 and States shall not abuse this human right in their asylum procedures. In practice, however, it is the final decision of the domestic asylum authority that will determine whether the asylum seeker needs international protection or not. Once this final decision enters into effect, the asylum seeker’s refugee status will be recognised, or he will become an undocumented illegal alien.32

			According to the Refugee Convention, refugee status is declaratory in nature. As the UNHCR eloquently stated,

			a person is a refugee within the meaning of the 1951 Convention as soon as he fulfils the criteria contained in the definition. This would necessarily occur prior to the time at which his refugee status is formally determined. Recognition of his refugee status does not therefore make him a refugee but declares him to be one. He does not become a refugee because of recognition but is recognized because he is a refugee.33

			One can therefore conclude that the declaratory nature of refugee status is based on a rebuttable presumption that asylum seekers are assumed to have the status of refugees with regard to the benefits of non-refoulement protection for the duration of the asylum procedure unless proven otherwise. As Goodwin-Gill and McAdam remark, ‘in principle, its benefit ought not to be predicated upon formal recognition of refugee status which, indeed, may be impractical in the absence of effective procedures or in the case of a mass influx’.34

			The declaratory nature of refugee status has also been given due consideration in judicial case law. For instance, Justice Kirby of the High Court of Australia in his dissenting opinion in Minister for Immigration and Multicultural and Indigenous Affairs v QAAH of 2004,35 where the applicant was an Afghan national of the Hazara ethnic group who feared that the Taliban would kill him upon returning to Afghanistan because of his ethnicity, emphasised that by using the term ‘recognition’, rather than ‘rendering’, ‘becoming’, or ‘constituting’, the Refugee Convention connotes a process whereby a person, who already is a refugee, gains ‘formal recognition’ as such within the country of refuge. Therefore, recognition does not render a person a ‘refugee’ but it simply recognises the status as one that preceded the recognition.

			

			Nonetheless, the definition of the term ‘refugee’ is a limited category from numerous perspectives. As Bhabha points out,

			from the outset, the refugee protection regime was intended to be restrictive and partial, a compromise between unfettered State sovereignty over the admission of aliens, and an open door for non-citizen victims of serious human rights violations. It was always clear that only a subset of forced transnational migrant persecutes were intended beneficiaries.36

			At the Conference of Plenipotentiaries37 of the Refugee Convention, State representatives, as a consequence of their general fear of unmanageable refugee flows, insisted they would not sign a ‘blank cheque’ assuming unlimited and indefinite commitments in terms of all refugees for the future.38 Thus, the final definition of the term ‘refugee’ was adjusted in line with States’ estimates of the probable numbers of prospective beneficiaries.39 Simply put, the definition of the term ‘refugee’ was tailored to mean individual political refugees, not mass influxes of migrants. It is also true, however, that the Final Act of the Conference of Plenipotentiaries40 made a recommendation41 for State Parties to apply the Refugee Convention beyond ‘its contractual scope’ to other persons who otherwise would not be protected by the provisions of the Convention. That is, the Refugee Convention provides for the basic minimum standards that apply to refugees, while State Parties are free to offer additional protection for those who are not covered by the Convention’s limited definition.

			Although the Refugee Convention provides no agreed and detailed procedure for States to follow in establishing who is a refugee, the UNHCR issued a ‘Handbook of Guidelines’,42 a soft law instrument, to assist domestic asylum authorities in applying the refugee criteria in practice. The handbook was first published in 1979 and re-published in 1992 and 2019.

			3.1. The inclusion clause

			As already mentioned above, the definition of the term ‘refugee’ under the Refugee Convention is inherently limited in scope and requires three criteria to be met. Contemporary scholarly discussion classifies these criteria as the inclusion, exclusion, and cessation clauses.43 The inclusion clause is provided under Art. 1(A)(2) of the Refugee Convention and enumerates four cumulative conditions of refugee status: (i) the refugee is outside his or her country of origin; (ii) the refugee is unable or unwilling to avail himself or herself of the protection of the country of origin; (iii) the reason for this inability or unwillingness is attributable to a well-founded fear of persecution; and (iv) persecution or the lack of protection provided by the country of origin is in connection with at least one of five limitative grounds (race, religion, nationality, membership of particular social group, or political opinion). These are positive preconditions of refugee status and they highlight a significant difference between refugee rights and human rights. Although all refugees, like all human beings, have human rights, as an especially vulnerable group they are entitled to consideration and additional protection on a national and an international level.

			Rights under the Refugee Convention, however, unlike human rights, are not inalienable and unconditional. In accordance with the inclusion criterion, refugee status offers a protection of substitution based on the principle of surrogacy when the country of origin violates the bond of trust, loyalty, protection, and assistance between the national and the State which otherwise constitutes the normal basis of society.44 As the UK Supreme Court clearly highlighted in Horvath v Secretary of State for the Home Department,45 ‘the general purpose of the Convention is to enable the person who no longer has the benefit of protection against persecution for a Convention reason in his own country to turn for protection to the international community.’ In this particular case, the applicant was a Slovak national and a member of the Roma minority who, along with his family, had been the target of racially motivated ill-treatment by skinheads. After fleeing Slovakia, he applied for asylum in the UK, where his application was dismissed unanimously by the court as he was able to acquire protection from his country of origin against the non-state actors.

			

			3.1.1. ‘Is outside the country of his nationality’

			According to the UNHCR’s interpretation, the term ‘nationality’ refers to citizenship, as in most cases refugees retain the nationality of their country of origin.46 The applicant’s well-founded fear of persecution must be connected with his or her country of nationality. As long as the asylum seeker’s well-founded fear of persecution is related to some other country, he or she can avail himself or herself of the protection of the country of nationality, and therefore will not need international protection.47 It functions as a stricto sensu rule, with no exceptions, that an applicant, who has a nationality, needs to be outside the country of his or her origin. Therefore, international protection cannot come into play as long as a person is within the territorial jurisdiction of his or her home country. IDPs, even though that they are also victims of forced migration and in need of protection, do not fall under the scope of the Refugee Convention. This stricto sensu rule is among the most significant limitations imposed by the Refugee Convention, and the growing mass of IDPs makes it an even more worrying problem for the international community.48

			3.1.2. ‘And is unable or, owing to such fear, is unwilling to avail himself of the protection of that country’

			Inability to avail themselves of the protection of the country of nationality is caused by objective circumstances beyond the control of asylum seekers. For instance, insurgencies, grave disturbance, and (civil) wars may lead to a general situation in a country that prevents nationals from availing of protection. These circumstances may also make State protection ineffective or simply denied, meaning services that are normally available for co-nationals become unavailable, which may intensify the applicant’s fear of persecution. By contrast, unwillingness refers to asylum seekers who refuse to accept the protection provided by their home country. Unwillingness is more subjective than inability; however, it is counterbalanced by the qualification of ‘owing to such fear’. The UNHCR points out the relationship between unwillingness and being outside one’s country of origin: ‘where a person is willing to avail himself of the protection of his home country, such willingness would normally be incompatible with a claim that he is outside that country “owing to well-founded fear of persecution”’.49

			Art. 1(A)(2) of the Refugee Convention contains a subsequent parallel phrase that refers to stateless persons: ‘or who, not having a nationality and being outside the country of his former habitual residence as a result of such events, is unable or, owing to such fear, is unwilling to return to it’. In this context, ‘former habitual residence’ means ‘the country in which he had resided and where he had suffered or fears he would suffer persecution if he returned’.50 In the case of stateless asylum seekers, the ‘country of nationality’ is replaced by ‘the country of his former habitual residence’, and the expression ‘unwilling to avail himself of the protection’ is replaced by ‘unwilling to return to it’. Logically, in the case of stateless persons, availment of protection will not arise. Of course, not all stateless persons will be refugees; nonetheless, once a stateless person is recognised as a refugee in relation to the country of his former habitual residence, any further change of country of habitual residence will not affect his refugee status.51

			3.1.3. The well-founded fear of persecution

			The well-founded fear of persecution is the key element of the definition of ‘refugee’. Nevertheless, fear is an inherently subjective condition and a state of mind, meaning the definition of the term ‘refugee’ includes a subjective element related to the person applying for asylum. In this vein, the evaluation of the applicant’s statements is more relevant than a judgment on the ongoing situation in the asylum seeker’s country of origin. The evaluation of fear is inseparable from the assessment of the applicants’ personality, their psychological reactions, credibility, family background, and their membership of a racial, religious, national, social, or political group, as well as their own interpretation of their situation and their personal experiences. Counterbalancing the subjectivity of fear, the drafters of the Refugee Convention added the qualification ‘well-founded’. The UNHCR notes that ‘well-founded’

			implies that it is not only the frame of mind of the person concerned that determines his refugee status, but that this frame of mind must be supported by an objective situation. The term ‘well-founded fear’ therefore contains a subjective and an objective element, and in determining whether well-founded fear exists, both elements must be taken into consideration.52

			The Refugee Convention sets a reasonable degree of likelihood of persecution for the applicant to demonstrate, and accordingly, judicial case law confirmed that States cannot apply a higher standard. In Immigration and Naturalization Service v Cardoza-Fonseca53 the US Supreme Court held that to show a ‘well-founded fear of persecution’, aliens need not prove that it is more likely than not that they will be persecuted in their home country. Cardoza-Fonseca, a Nicaraguan national, entered the US in 1979 as a visitor; however, she overstayed her US visa, and the Immigration and Naturalization Service began proceedings to deport her. She admitted that she was in the US illegally but applied for two forms of relief in the deportation hearings: asylum and withholding of deportation. Under US law, the Immigration and Naturalization Service had the discretion to grant asylum to an alien eligible for that relief but must withhold deportation if the alien is eligible for that kind of relief. The US Supreme Court found that the threshold for withholding deportation, which was established previously in Immigration and Naturalization Service v Stevic,54 was too high for asylum applicants to reach and confirmed that the standard set by the Refugee Convention is what needs to be met when applying for asylum in the US. Likewise, the UK House of Lords found in R v Secretary of State for the Home Department, Ex parte Sivakumaran and Conjoined Appeals55 that the requirement that an asylum seeker had to have a ‘well-founded’ fear of persecution if he was returned to his own country meant that a reasonable degree of likelihood that he would be so persecuted had to be demonstrated, and in deciding whether the applicant had established his claim that his fear of persecution was well-founded, the Secretary of State could take into account facts and circumstances known to him or established to his satisfaction but possibly unknown to the applicant in order to determine whether the applicant’s fear was objectively justified.56

			Under universal treaty law, there is no adopted definition of the term ‘persecution’, and attempts to agree on such a definition have met with little success over the years. In accordance with Art. 33 of the Refugee Convention, a threat to life or freedom on the grounds of race, religion, nationality, membership of a particular social group, or political opinion unambiguously counts as persecution; however, other gross human rights violations may also fall within the meaning of the term ‘persecution’. The New Zealand Refugee Status Appeals Authority found in Refugee Appeal No. 71427/9957 that core norms of international human rights law are relied on to define forms of serious harm within the scope of persecution. The applicant had divorced her abusive husband and had rediscovered her child that the husband had given up for adoption without her consent. If she had been returned to Iran, she would have been subjected to death or imprisonment. In this case, the refugee authority applied a human rights approach in establishing persecution. When assessing the existence of persecution, the individual circumstances of each case are determining, since ‘the subjective character of fear of persecution requires an evaluation of the opinions and feelings of the person concerned’.58 In Korablina v Immigration and Naturalization Services,59 the applicant, a then fifty-five-year old native of Russia and a citizen of Ukraine, witnessed and was the subject of repeated beatings and severe harassment by an ultra-nationalist group in Kiev due to her Jewish heritage. The US Court of Appeals for the 9th Circuit held that less intense incidents of persecution (e.g., discrimination in different forms, specific instances of violence and harassment towards an individual and his or her family members) taken together, may be seen as persecution on cumulative grounds.

			3.1.4. The five limitative grounds for persecution

			Race is traditionally interpreted in line with Art. 1 of the International Convention on the Elimination of All Forms of Racial Discrimination60 (hereinafter: ‘ICERD’). The term ‘race’, in its widest sense, covers skin colour, descent, and national or ethnic origin. According to the UNHCR, the mere fact of being the member of a particular racial group is not enough to substantiate a claim to refugee status; at the same time, there may be cases where, due to the circumstances affecting the group, such membership provides in itself a sufficient ground to fear persecution.61 Discrimination on the grounds of race has been condemned world-wide over the years and is today identified as one of the most serious form of human rights violations.

			When interpreting the term ‘religion’, the UDHR and the International Covenant on Civil and Political Rights62 (hereinafter: ‘ICCPR’) can serve as points of departure. Art. 18 of the UDHR and Art. 18 of the ICCPR deal with the freedom of thought, conscience, and religion that encompasses the freedom of the individual to change his or her beliefs, to manifest his or her religion even in public places, and his or her freedom in observance, practice, teaching, and worship. In this vein, persecution on religious grounds may take place in various forms, e.g., it can be directed against those subscribing to a different belief system, or it can be directed against adherents of the same faith based on divisions within the religious group, such as a group’s or an individual’s refusal to recognise certain tenets of the same religion.63 According to the UNHCR, it may also assume the form of the prohibition of membership of a religious community, worship in private or in public, or religious instruction, or serious measures of discrimination imposed on persons because they practise their religion or belong to a particular religious community.64

			The term ‘nationality’ under the Refugee Convention means more than citizenship, it is the civil status thereof.65 Nationality may refer to membership in a particular ethnic or linguistic group and it sometimes overlaps with race. A typical scenario of persecution on the ground of nationality occurs when two or more ethnic or linguistic groups live together within the boundaries of a State, conflicts ensue, and persecution or the danger of persecution arises. In these cases, when a conflict is combined with political movements, distinction between persecution on the grounds of nationality or of political opinion is quite difficult, especially when a political movement is strongly connected with a specific nationality. In addition, persecution related to nationality may assume numerous other forms, e.g., when an occupying State targets the nationals living on the occupied State’s territory, or it may even take place against stateless persons when they are deprived of the access to nationality they are legally entitled to. Although most cases involve persecution of individuals who belong to a national minority, there also have been incidents in various continents where a person belonging to a majority group might have feared persecution by a dominant minority.66

			The term ‘membership in a particular social group’ is potentially the broadest category among the grounds for persecution under the definition of ‘refugee’, the aim being to provide the Convention’s protection for those otherwise not covered by the other four grounds. This category is therefore suitable for international and national courts to fill in lacunae when the other grounds prove to be inapplicable. For instance, in González et al (‘Cotton Field’) v Mexico67 the Inter-American Court of Human Rights (hereinafter: ‘IACtHR’) established persecution on the ground of gender68 as persecution on the ground of membership in a particular social group. In this case, three young women disappeared after leaving work, their bodies later found in the cotton fields of their hometown. The women’s bodies displayed evidence of intense physical and psychological torture, mutilation, and sexual abuse. During the investigations, law enforcement officials did not provide the young women with justice, and they were not willing to help the victims’ mothers in finding out what had happened. Indeed, the families of the deceased received continual threats from local officials to withdraw their complaints. As a result of the mothers’ testimonies, the work of advocates, and data supplied by civil society organisations, a systematic pattern of violence against women and widespread discrimination was presented to the IACtHR.69

			International courts have also confirmed that sexual orientation and gender identity may constitute ‘membership in a particular social group’. For example, X, Y, Z v Minister voor Immigratie en Asiel70 concerned three asylum seekers in the Netherlands from Senegal, Sierra Leone, and Uganda. In each country of origin, homosexuality is a crime punishable by life imprisonment (expect in Senegal where it is punishable by five years of imprisonment). Even though the applicants in none of the cases demonstrated that persecution had taken place, or that they had been threatened with persecution on the ground of their sexual orientation, the Court of Justice of the European Union established that due to the criminalisation of homosexuality in their countries of origin, they would have a well-founded fear of being persecuted if they were returned home. The European Court of Human Rights (hereinafter: ‘ECtHR’) arrived at a similar conclusion in OM v Hungary,71 where the court held that the detention of a homosexual asylum seeker, who had fled Iran because of his homosexuality, was arbitrary, reiterating that sexual orientation and gender identity may be covered by the term ‘membership in a particular social group’.

			Additionally, when clarifying the term ‘membership in a particular social group’, Canada (Attorney General) v Ward72 is a landmark case. The defendant, Patrick Ward, fled Northern Ireland for fear of being murdered by the Irish National Liberation Army (hereinafter: ‘INLA’), from which he had defected. He was ordered by the INLA to guard hostages; however, when he found out the hostages were to be executed, he let them escape. After being tortured by the INLA and serving three years in an Irish jail for his role in the hostage-taking, he fled to Canada where he applied for refugee status. In the Ward judgment, the Supreme Court of Canada adopted a broad interpretation of the term ‘membership in a particular social group’ and took into special consideration the ‘defence of human rights and anti-discrimination that form the basis for the international refugee protection initiative’. As Hernández sums up,73 in accordance with the Ward judgment, a particular social group can be defined by: (i) innate or unchangeable characteristics, e.g., gender, linguistic background, sexual orientation; (ii) associations that are fundamental to the members’ human dignity, e.g., human rights activists; and (iii) a former voluntary status, as ‘one’s past is an immutable part of the person’.74 Eventually, the court found that Ward did not fall into the category of ‘membership in a particular social group’ but had been persecuted by the INLA due to his political opinion, i.e., the killing of innocent hostages is an unacceptable way to bring about political changes.75 Consequently, the idea that a particular social group normally comprises persons of similar background, habits, or social status, may also include other grounds of persecution, such as race, religion or nationality.

			Under Art. 1(A)(2) of the Refugee Convention, the last of the grounds for persecution is political opinion. As has already been demonstrated with the Ward judgment above, the meaning of the term ‘political opinion’ goes beyond political affiliation or membership in a political party. The UNHCR observes that,

			holding political opinions different from those of the Government is not in itself a ground for claiming refugee status, and an applicant must show that he has a fear of persecution for holding such opinions. This presupposes that the applicant holds opinions not tolerated by the authorities, which are critical of their policies or methods. It also presupposes that such opinions have come to the notice of the authorities or are attributed by them to the applicant.76

			This implies that the concerned individual holds an opinion that has either been expressed or has come to the attention of the authorities. It may also be that the applicant has not given any expression to his or her opinions; however, owing to the intensity of his or her convictions, it may be reasonable to believe that those convictions will sooner or later find expression and that the applicant will, as a result, come into conflict with the authorities. In such a case, the asylum seeker can be considered to fear persecution on the ground of political opinion.

			In summary, Art. 1(A)(2) of the Refugee Convention provides an exhaustive list of grounds for persecution, and excludes many typical drivers of forced migration, e.g., armed conflicts, extreme poverty, famine, natural disasters, pandemics, or persecution on other grounds. As the Supreme Court of Canada pointed out in the Ward judgment,

			the international role was qualified by built-in limitations. These restricting mechanisms reflect the fact that the international community did not intend to offer a haven for all suffering individuals. The need for ‘persecution’ in order to warrant international protection, for example, results in the exclusion of such pleas as those of economic migrants, i.e., individuals in search of better living conditions, and those of victims of natural disasters, even when the home State is unable to provide assistance, although both of these cases might seem deserving of international sanctuary.77

			3.2. The exclusion clause

			The exclusion clause,78 focusing on the common concerns held by States regarding aliens accessing to their territory, further underpins the conditionality and selectiveness of refugee status. Even if the abovementioned positive preconditions have been satisfied, asylum seekers can be excluded from the protection provided by the Refugee Convention under other supplementary circumstances. Art. 1(D) of the Refugee Convention provides,

			This Convention shall not apply to persons who are at present receiving from organs or agencies of the United Nations other than the United Nations High Commissioner for Refugees protection or assistance. When such protection or assistance has ceased for any reason, without the position of such persons being definitively settled in accordance with the relevant resolutions adopted by the General Assembly of the United Nations, these persons shall ipso facto be entitled to the benefits of this Convention.

			Besides that, Art. 1(E) of the Refugee Convention states,

			This Convention shall not apply to a person who is recognized by the competent authorities of the country in which he has taken residence as having the rights and obligations which are attached to the possession of the nationality of that country.

			And finally, Art. 1(F) of the Refugee Convention spells out,

			The provisions of this Convention shall not apply to any person with respect to whom there are serious reasons for considering that: (a) he has committed a crime against peace, a war crime, or a crime against humanity, as defined in the international instruments drawn up to make provision in respect of such crimes; (b) he has committed a serious non-political crime outside the country of refuge prior to his admission to that country as a refugee; (c) he has been guilty of acts contrary to the purposes and principles of the United Nations.

			As can be concluded from Arts. 1(D), 1(E), and 1(F), a person cannot benefit from the substitute protection offered by the Refugee Convention if he or she: (i) already enjoys some other form of international or national protection; (ii) possesses the rights and obligations attached to nationality in the country of residence; or (iii) has committed serious crimes (crimes against peace [crime of aggression], crimes against humanity, war crimes, serious non-political crimes, and acts contrary to the purposes and principles of the UN). Related to the last excluding criterion, in Pushpanathan v Canada79 the Supreme Court of Canada established, ‘the rationale […] is that those who are responsible for the persecution which creates refugees should not enjoy the benefits of a Convention designed to protect those refugees’. In this case, the applicant arrived in Canada from his country of origin, Sri Lanka, seeking refugee status. However, before his asylum claim was settled in Canada, he had been convicted of conspiracy to traffic in narcotics and had been sentenced to imprisonment. Therefore, the court dismissed his refugee claim under Art. 1(F) of the Refugee Convention that excludes applicants ‘with respect to whom there are serious reasons for considering that [they have] been guilty of acts contrary to the purposes and principles of the United Nations’.

			3.3. The cessation clause

			The cessation clause80 underlines the temporary nature of the Convention’s protection. Art. 1(C) of the Refugee Convention provides:

			This Convention shall cease to apply to any person falling under the terms of section A if: (1) He has voluntarily re-availed himself of the protection of the country of his nationality; or (2) Having lost his nationality, he has voluntarily re-acquired it; or (3) He has acquired a new nationality, and enjoys the protection of the country of his new nationality; or (4) He has voluntarily re-established himself in the country which he left or outside which he remained owing to fear of persecution; or (5) He can no longer, because the circumstances in connexion with which he has been recognized as a refugee have ceased to exist, continue to refuse to avail himself of the protection of the country of his nationality; Provided that this paragraph shall not apply to a refugee falling under section A(1) of this article who is able to invoke compelling reasons arising out of previous persecution for refusing to avail himself of the protection of the country of nationality; (6) Being a person who has no nationality he is, because of the circumstances in connexion with which he has been recognized as a refugee have ceased to exist, able to return to the country of his former habitual residence; Provided that this paragraph shall not apply to a refugee falling under section A (1) of this article who is able to invoke compelling reasons arising out of previous persecution for refusing to return to the country of his former habitual residence.

			The provisions under Art. 1(C) enumerate the reasons for the termination of refugee status. When the rationale for refugee status is no longer justifiable, the surrogate convention protection ceases to apply. The reasons for the termination of refugee status can be either connected with the refugee concerned and his or her voluntary acts or with a change of circumstances in the country of origin.

			4. Refugee status

			Refugee rights and obligations make the refugee status. Their universal rights stem from two principal sources: international human rights law and the Refugee Convention. The latter outlines the basic minimum standards for the treatment of refugees as well as their own obligations towards the host State. For their obligations, refugees are required under Art. 2 of the Refugee Convention to abide by the laws and regulations of their country of asylum and respect measures taken for the maintenance of public order. Their rights, as Hathaway makes clear, derive from the Refugee Convention and result in obligations on the side of States. These Convention rights are still highly relevant, despite the significant development of human rights law since 1951. Throughout the last seven decades, several human rights conventions have been adopted, which provide legal safeguards and fundamental protection for refugees. Why is it important that not only the Refugee Convention but also human rights conventions provide guarantees for refugees? There are multiple reasons this two-layered protection is needed. First, many refugee-specific problems are not covered by general human rights law. Second, economic rights in general are defined as duties of progressive implementation and may legitimately be denied to non-citizens by less developed countries. Third, not all civil rights are guaranteed to non-citizens, and most of those which do apply to them can be withheld on the grounds of their lack of nationality during national emergencies. And finally, the duty of non-discrimination under international law has not always been interpreted in a way that guarantees refugees the substantive benefit of relevant protections.81 Still, international human rights law provides additional rights for refugees under the Refugee Convention, and its application and interpretation by international and national courts make it possible to refine the standards of refugee rights to respond to contemporary challenges.

			4.1. The rights of refugees under the Refugee Convention

			Besides the determination of the term ‘refugee’ and conceptualising the principle of non-refoulement, the set of rights deriving from refugee status is the third fundamental pillar of the Refugee Convention. Indeed, access to protection is based upon these two other criteria: the recognition of the asylum seeker as a refugee, and whether the asylum seeker is protected by the principle of non-refoulement.82 While Shacknove defines the three core criteria of refugee status as asylum, material relief, and permanent resettlement,83 Chetail identifies the essence of refugee status with criteria of entitlement and standard of treatment.84 Additionally, Molnár summarises protection status under the Refugee Convention as follows: (i) the principle of non-refoulement, i.e., no State Party shall expel or return a refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be threatened on account of his race, religion, nationality, membership of a particular social or political opinion; (ii) recognised refugees should be provided with travel documents; and (iii) Contracting States should either provide refugees equal treatment with their own nationals (e.g., freedom of religion, access to justice, labour and social security rights, and intellectual property rights), or provide refugees with definitely not less favourable treatment than that provided for other foreigners (e.g., housing, self-employment, independent professions, and acquisition of property).85 In detail, the Refugee Convention provides for (i) the right to non-discrimination (Arts. 3 and 5); (ii) the right to freedom of religion (Art. 4); (iii) the right to be issued civil, identity, and travel documents (Arts. 12, 27 and 28); (iv) the right to housing, land, and property, including intellectual property (Arts. 13, 14 and 21); (v) the right to access to justice (Art. 16); (vi) the right to decent work (Arts. 17 to 19 and 24); (vii) the right to education (Art. 22); (viii) the right to social protection (Arts. 23 and 24[2-4]); (ix) the right to freedom of movement within the territory (Art. 26 and Art. 31[2]); (x) the right not to be punished for irregular entry into the territory of a contracting State (Art. 31); and (xi) the right not to be expelled, except under certain, strictly defined conditions (Art. 32).86

			As for the treatment of refugees, the Refugee Convention sets three standards. There are rights, e.g., freedom of religion, access to justice, or the right to elementary education, where all refugees enjoy the same treatment accorded to nationals. There are other rights, e.g., the right to decent work or the right to association, where refugees are treated as most favoured aliens, i.e., a treatment accorded to nationals of a foreign country in the same circumstances. And there is a third category of rights, e.g., the right to housing or the right to freedom of movement, where refugees are treated not less favourably than the treatment generally accorded to aliens in the same circumstances.87

			The Refugee Convention’s approach to refugee rights is not that regularly provided under human rights instruments. It is not based on an enumeration of States’ obligations equally applicable to all refugees. Instead, the drafters of the Refugee Convention attempted to give additional rights as the bond strengthens between the refugee and the asylum State. As a result, the structure of the refugee rights regime is incremental, i.e., whereas all refugees benefit from a basic set of rights, additional entitlements accrue as a function of the nature and duration of the attachment to the asylum State.88 This was highlighted by the UK Supreme Court in R (ST, Eritrea) v Secretary of State for the Home Department.89 The key issue was the age of an Eritrean asylum seeker who had presented himself to police claiming that he was sixteen years old, it being unlawful for the Home Department under UK domestic law to detain unaccompanied minors except in limited circumstances. The Court stated,

			[t]he rights that attach to the status of refugee under the Convention depend in each case on the possession of some degree of attachment to the contracting State in which asylum is sought […] An examination of the Convention shows that it contemplates five levels of attachment to the contracting States.

			A textual analysis of the Refugee Convention shows five levels of rights. The most basic set of rights, or core rights, are applicable as soon as the refugee comes under the de jure or de facto jurisdiction of the asylum State. The second set applies when the refugee enters into the asylum State’s territory, and the third only inheres once the refugee is lawfully or habitually within the asylum State’s territory. A fourth set of rights is applicable when the refugee is lawfully staying within the asylum State’s territory, while the final rights accrue only upon satisfaction of a durable residency requirement. Hathaway is of the view that ‘as the refugee’s relationship to the asylum State is solidified over the course of this five-part assimilative path, the Convention requires that a more inclusive range of needs and aspirations be met’.90 However, Hathaway describes this ‘assimilative path’ as a doctrinal reconstruction that is not demonstrated by the travaux préparatoires, and accordingly, Chetail observes, ‘albeit attractive, this conceptualization of the refugee status as an assimilative process remains an a posteriori and essentially doctrinal reconstruction’.91

			At the same time, this incremental and multi-layered regime implies that the levels of refugee rights build upon each other: a refugee who enters into the asylum State’s territory is also under the de jure or de facto jurisdiction of the asylum State; a refugee who is lawfully or habitually within the asylum State’s territory has also entered into the asylum State’s territory; a refugee who is lawfully staying is also lawfully or habitually within the asylum State’s territory; and finally, a refugee satisfying the durable residency requirement is also lawfully staying within the asylum State’s territory. Consequently, it is a preliminary and especially significant issue to define the nature of the refugee’s attachment to the asylum State.92 As the UK House of Lords highlighted in Secretary of State for the Home Department v AH (Sudan)93 ‘once they achieve refugee status, not merely are they safeguarded from return home but they secure all of the other manifold benefits provided for under the Convention relating to the Status of Refugees’.94 In the same case, the UK House of Lords established that each of the three Sudanese applicants had a well-founded fear of persecution in Darfur; nevertheless, in reconsidering their remitted appeals, it found that it would not be unduly harsh to expect the applicants to internally relocate to Khartoum.

			This progressive entitlement to rights and benefits under the Refugee Convention determines the applicable law at the three stages of a refugee’s life cycle. At ‘level 1’, the recipients of rights are asylum seekers who are assumed to have a temporary presence and the sole purpose of their entitlements is to make it possible to examine their applications. At ‘level 2’, the holders of rights are formally recognised refugees supported by the legislative intent to facilitate their progressive integration into the asylum State’s society. Finally, at ‘level 3’, rights encourage asylum States to naturalize refugees as a closure of the refugee’s life cycle.

			In accordance with the textual analysis of the Refugee Convention, the levels of protection, the levels of attachment to the asylum State, and the respective Convention rights can be synthetized as follows:

			
			Table 1. Levels of protection under the Refugee Convention95
				
					
					
					
				
				
					
							
							Level of protection

						
							
							Level of attachment to the asylum State

						
							
							Rights under the Refugee Convention

						
					

				
				
					
							
							Level 1:

							basic guarantees that refer to the term ‘refugee’ without any further qualification

						
							
							1. The refugee is under the de jure or de facto jurisdiction of the asylum State

						
							
							Art. 3: non-discrimination

							Art. 13: movable and immovable property

							Art. 16(1): access to courts

							Art. 20: rationing

							Art. 22: education

							Art. 29: fiscal charges

							Art. 33: non-refoulement

							Art. 34: naturalization


							Some contextual rights also apply:

							Art. 5: respect for other rights

							Art. 6: exemption from insurmountable requirements

							Art. 7(1): ‘aliens generally’ default

							Art. 8: exemption from exceptional measures

							Art. 12: respect for personal status

						
					

					
							
							Level 2:

							physical or lawful presence

						
							
							2. The refugee enters into the asylum State’s territory

						
							
							Physical presence


							Art. 4: religion

							Art. 27: identity papers

							Art. 31(1): non-penalization for illegal entry or presence

							Art. 31(2): movements of refugees unlawfully in the country of refugee

						
					

					
							
							3. The refugee is lawfully or habitually within the asylum State’s territory

						
							
							Lawful presence


							Art. 18: self-employment

							Art. 26: freedom of movement

							Art. 32: expulsion

						
					

					
							
							

							Level 3:

							lawful residence or stay, physical residence, or habitual residence

						
							
							4. The refugee is lawfully staying within the asylum State’s territory

						
							
							Lawful residence or stay


							Art. 15: right of association

							Art. 17: wage-earning employment

							Art. 19: liberal professions

							Art. 21: housing

							Art. 23: public relief

							Art. 24: labour legislation and social security

							Art. 28: travel documents


							In some cases, Art. 7(2) (exemption from reciprocity) and Art. 17(2) (exemption from restrictive measures imposed on aliens in the context of ‘wage-earning employment’) may also apply.


							(Physical residence – Art. 25: right to administrative assistance for civil status documents)

						
					

					
							
							5. The refugee meets the durable residency requirement

						
							
							Habitual residents


							Art. 7(2): exemption from requirements of legislative reciprocity

							Art. 17(2)(a): exemption from requirements of any restrictive measures imposed on the employment of aliens

						
					

				
			

			4.2. The evolution of an ‘illegal entry to a country’

			The Refugee Convention devotes an independent provision to the penalizing of asylum seekers illegally entering into or staying in a State Party’s territory as well as referring to possible immunity under some circumstances. Art. 31(1) states,

			the Contracting States shall not impose penalties, on account of their illegal entry or presence, on refugees who, coming directly from a territory where their life or freedom was threatened in the sense of article 1, enter or are present in their territory without authorization, provided they present themselves without delay to the authorities and show good cause for their illegal entry or presence.

			The rationale of this provision is eloquently explained by Hoffmann: ‘the drafters aimed at establishing a well-functioning, orderly system of processing refugee claims’.96 The benefit of immunity from penalties for illegal entry or presence may be contemplated as one of the refugee rights attached to the physical presence of the refugee on the territory of the asylum State;97 at the same time, it is a benefit narrowly interpreted and applied upon the existence of exact circumstances: (i) applicants shall ‘present themselves without delay to the authorities’; (ii) and they shall ‘show a good cause for their illegal entry or presence’. These preconditions need further interpretation, where judicial case law can serve as a point of departure.

			In respect of Art. 31 of the Refugee Convention, the England and Wales High Court made significant contributions in R v Uxbridge Magistrates Court and Another, Ex parte Adimi,98 where each applicant had fled from persecution in their home countries and their claims were denied due to arriving in the UK with false passports. In this case, the court underlined that the purpose of Art. 31 of the Refugee Convention was to provide immunity for genuine refugees whose quest for asylum reasonably involved a breach of the law. Where the illegal entry or use of false documents or delay could be attributed to a bona fide desire to seek asylum, then that conduct should be covered by Art. 31. It follows that Art. 31 offers protection not only for those whose asylum claim was eventually recognised but also for those who seek asylum in good faith (so-called ‘presumptive refugees’).99 Additionally, to enjoy the protection of Art. 31, a refugee must have come directly from the country of his persecution, have presented himself to the authorities without delay, and have shown good cause for his illegal entry or presence, and a brief stop en route to an intended sanctuary would not invalidate this protection. In this vein, Goodwin-Gill elaborates that refugees are not required to have come literally ‘directly’ from their home country:

			The intention, reflected in the practice of some States, appears to be that, for Article 31(1) to apply, other countries or territories passed through should also have constituted actual or potential threats to life or freedom, or that onward flight may have been dictated by the refusal of other countries to grant protection or asylum, or by the operation of exclusionary provisions, such as those on safe third country, safe country of origin, or time limits. The criterion of ‘good cause’ for illegal entry is clearly flexible enough to allow the elements of individual cases to be taken into account.100

			The Refugee Convention fails to clarify whether the term ‘penalties’ refers only to criminal sanctions or also encompasses administrative sanctions. In R v Secretary of State for the Home Department, ex parte Makoyi,101 the Queen’s Bench Division of the High Court of England held that ‘a penalty, on the face of it, would appear to involve a criminal sanction […] the word ‘penalty’ in Article 31 is not apt to cover detention such as exists in the present situation’. Hoffmann, based on Art. 33(4) of the 1969 Vienna Convention on the Law of Treaties102 (hereinafter: ‘VCLT’), the official French version of the convention text (‘sanctions pénales’), and the fact that Art. 31 was adopted on the initiative of France,103 likewise argues that the term ‘penalties’ should be understood as ‘criminal penalties’, while Goodwin-Gill is of the view that the humanitarian object and purpose of the Refugee Convention should prevail when interpreting Art. 31(1) and a broader interpretation covering administrative penalties should be adopted.104

			When interpreting the term ‘penalties’ under Art. 31(1) of the Refugee Convention, Amuur v France105 marks a landmark decision of the ECtHR, where the court found that the French authorities had violated the applicants’ right to liberty and security by holding four Somali nationals in the international zone of the Paris-Orly airport. The applicants arrived in France by airplane after fleeing Somalia due to fear for their lives there; however, the Minister of the Interior refused them the right to entry and the applicants were sent back to Somalia. The ECtHR established that holding third-country nationals in international zones involves restrictions upon liberty; however, the court also held that the fact that an asylum seeker can voluntarily leave the country where he or she wishes to take refuge cannot exclude a restriction on liberty. As for penalties, the ECtHR argued,

			in order to determine whether someone has been ‘deprived of his liberty’ within the meaning of Article 5 [of the ECHR], the starting point must be his concrete situation, and account must be taken of a whole range of criteria such as the type, duration, effects and manner of implementation of the measure in question. The difference between deprivation of and restriction upon liberty is merely one of degree or intensity, and not one of nature or substance. Holding aliens in the international zone does indeed involve a restriction upon liberty, but one which is not in every respect comparable to that which obtains in centres for the detention of aliens pending deportation. Such confinement, accompanied by suitable safeguards for the persons concerned, is acceptable only in order to enable States to prevent unlawful immigration while complying with their international obligations, particularly under the 1951 Geneva Convention Relating to the Status of Refugees and the European Convention on Human Rights. States’ legitimate concern to foil the increasingly frequent attempts to circumvent immigration restrictions must not deprive asylum seekers of the protection afforded by these conventions. Such holding should not be prolonged excessively, otherwise there would be a risk of it turning a mere restriction on liberty – inevitable with a view to organising the practical details of the alien’s repatriation or, where he has requested asylum, while his application for leave to enter the territory for that purpose is considered – into a deprivation of liberty. In that connection account should be taken of the fact that the measure is applicable not to those who have committed criminal offences but to aliens who, often fearing for their lives, have fled from their own country. Although by the force of circumstances the decision to order holding must necessarily be taken by the administrative or police authorities, its prolongation requires speedy review by the courts, the traditional guardians of personal liberties. Above all, such confinement must not deprive the asylum-seeker of the right to gain effective access to the procedure for determining refugee status.106

			In connection with penalties, the UN Human Rights Committee (hereinafter: ‘HRC’) found in A v Australia107 that it was not arbitrary per se to detain individuals requesting asylum, nor was there a rule of customary international law which would render all such detention arbitrary. In this case, ‘A’ was a Cambodian national who arrived in Australia by boat in 1989 with his Vietnamese wife and their children. In the same year, the Australian Government declared people fleeing post-genocidal violence in Cambodia to be ‘economic refugees’, and the family was detained for more than four years in immigration detention. They had no contact with a lawyer for nearly a year and, as a result of transfers between detention centres in different Australian states, lost contact with the legal support they did obtain. In A v Australia, the HRC found that every decision to keep a person in detention should be open to periodic review so that the grounds justifying the detention can be assessed. In any event, detention should not continue beyond the period for which the State can provide appropriate justification. For example, the fact of illegal entry may indicate a need for investigation and there may be other factors particular to the individual, such as the likelihood of absconding and lack of cooperation, which may justify detention for a period. Without such factors, detention may be considered arbitrary, even if entry was illegal.

			Consequently, while administrative detention is permissible under Art. 31(2) of the Refugee Convention, in the end of the day, it is equivalent to a penal sanction whenever essential safeguards are lacking, such as judicial remedies or restrictions on excessive duration. Goodwin-Gill is of the view that the distinction between criminal and administrative sanctions seems irrelevant in this context.108

			

			The term ‘illegal entry or presence’ has quite a straightforward meaning. Illegal entry may encompass the use of false or falsified documents (e.g., passports, visas), the use of other means to deceive authorities, or entry into a State’s territory with the help of smugglers or human traffickers. Illegal presence may even result from a legal entry, e.g., after a permitted period of stay expires. The meaning of the term ‘good cause’ is also not problematic, since being a refugee with a well-founded fear of persecution is generally accepted as sufficient good cause.

			5. The principle of non-refoulement

			The ultimate cornerstone of the Refugee Convention is the principle of non-refoulement. Art. 33(1) of the Refugee Convention provides:

			No Contracting State shall expel or return (‘refouler’) a refugee in any manner whatsoever to the frontiers of territories where his life or freedom would be threatened on account of his race, religion, nationality, membership of a particular social group or political opinion.

			According to contemporary interpretation of non-refoulement, Art. 33 of the Convention, to which no reservations are allowed under Art. 42109 of the Convention and under VII (1) of its Protocol, embodies a lex specialis within the framework of international refugee law, distinguishing it from other human rights instruments.

			Beyond a shadow of a doubt, the principle of non-refoulement qualifies as a landmark of international refugee law; moreover, it has such a considerable impact on the regime of the Refugee Convention that it can be labelled ‘the cornerstone of international refugee law’.110 As Gammeltoft-Hansen establishes, ‘the non-refoulement obligation serves as the entry point for all subsequent rights that may be claimed under the 1951 Refugee Convention. Without this, little else matters’.111 At the same time, it is important to note that in accordance with Art. 33(1) of the Refugee Convention, non-refoulement does not mean a right of the individual to be granted asylum in a particular State.112 Indeed, it means that where a particular State is not prepared to grant asylum to a person in need of international protection, it must adopt a fair procedure and offer efficient guarantees that the person in need will not be removed or expelled to a country where his or her life, dignity, or freedom would be endangered based on race, religion, nationality, membership of a particular social group, or political opinion.113 The prohibition of refoulement applies to all authorities of a State Party to the Refugee Convention and all persons acting on behalf of a State Party. As for the standard of proof for the prohibition of refoulement, ‘would be threatened’ means a relatively high threshold, a ‘reasonable degree of likelihood that the persecution will occur’.114

			Non-refoulement differs from asylum from both conceptual and legal perspectives. While non-refoulement is a negative obligation of States, prohibiting them from sending any person back to a country of persecution, asylum is a positive one encompassing the admission to a new residence and long-lasting protection from the jurisdiction of another state. In other words, non-refoulement is an obligation of States, whereas granting asylum is a right they possess, which at the same time means that it is not a right of the individual.115 As a consequence of this normative separation, the Refugee Convention, except in its Preamble,116 does not include any provisions on asylum, and this kind of silence was intentional on the part of those drafting the Refugee Convention. The statement of the UK delegate to the Conference of Plenipotentiaries unambiguously clarified this stance; ‘The right of asylum […] was only a right, belonging to the State, to grant or refuse asylum not a right belonging to the individual and entitling him to insist on its being extended to him’.117 Nevertheless, there are unalienable interactions between the State obligation of non-refoulement and the State right to grant asylum: non-refoulement shall be taken into consideration when a State decides on granting or refusing asylum. From this viewpoint, the separation of non-refoulement and asylum seems quite hypothetical, as in practice, before removing an asylum seeker from a State’s territory, the assessment of non-refoulement shall be conducted by the respecting State in all circumstances.

			Under Art. 33(1) of the Refugee Convention, the material scope of the principle of non-refoulement is relatively broad. The wording ‘in any manner whatsoever’ means any act of sending back non-nationals when there is a real risk of their persecution. According to contemporary jurisprudence, the legal nature of that act is irrelevant, and it might be realised in deportation, extradition, maritime interception, non-admission at the border, transfer, rendition etc.118 Therefore, the essence is not the act but its consequence, i.e., putting the dignity, life, or liberty of the person in danger. At the same time, refoulement is different from expulsion or deportation as these terms cover a more formal process whereby a lawfully residing non-national may be required to leave a State or be forcibly removed.119 The prohibition of refoulement encompasses not only the prohibition on being returned to the country of origin, but also to any country where the person’s life or freedom would be threatened based on any of the five limitative grounds.

			As for the personal scope, the protection against refoulement under Art. 33(1) applies to any person who meets the ‘inclusion criteria’ of the refugee definition provided under Art. 1(A)(2) of the Refugee Convention, and at the same time does not fall under the scope of the ‘exclusion criteria’ (see the comprehensive analysis above).120 Additionally, the prohibition of refoulement applies not only to refugees but also to asylum seekers, which can be primarily explained by the declaratory nature of the refugee status. As the UNHCR established,

			every refugee is, initially, also an asylum seeker, therefore, to protect refugees, asylum seekers must be treated on the assumption that they may be refugees until their status has been determined. Otherwise, the principle of non-refoulement would not provide effective protection for refugees, because application might be rejected at borders or otherwise returned to persecution on the grounds that their claim had not been established.121

			One can therefore conclude that the declaratory nature of refugee status is based on a rebuttable presumption that asylum seekers are assumed to have the equivalent status as refugees with regard to the benefits from non-refoulement protection for the duration of the asylum procedure unless proven otherwise. As Goodwin-Gill and McAdam remark, ‘in principle, its benefit ought not to be predicated upon formal recognition of refugee status which, indeed, may be impractical in the absence of effective procedures or in the case of a mass influx’.122 Consequently, non-refoulement is of special significance for asylum seekers: as they may be potential refugees, they should not be returned or expelled while their asylum application is pending. Additionally, as Chetail observes,123 the personal scope of non-refoulement under the Refugee Convention can be also supported by the principle of effet utile. According to the International Court of Justice, which took its stance on effet utile in the Case Concerning the Territorial Dispute between Libya and Chad, the principle of effectiveness is among the ‘the fundamental principles of interpretation of treaties’.124 Effet utile means that among the numerous methods of treaty interpretation the one which best gives the practical effect of the respective norm shall be applied, and it could not be realised if asylum seekers were excluded from the protection based on non-refoulement.

			The asylum seeker’s application per se triggers the application of non-refoulement as soon as the person is within the jurisdiction of the State Party to the Refugee Convention. The ECtHR pointed out in Amuur v France (see in detail above) and Hirsi Jamaa and Others v Italy125 that non-refoulement protects from the moment when the person concerned intends to cross the border of another country, i.e., it does not only protect those already within the territory of a particular country from being removed. The Hirsi Jamaa and Others v Italy case involved Somali and Eritrean migrants travelling from Libya who had been intercepted at sea by the Italian authorities and sent back to Libya. Returning them to Libya without examining their case exposed them to a risk of ill-treatment and amounted to a collective expulsion. As the HRC remarks, this jurisdiction is extended to ‘anyone within the power of effective control of that State Party, even if not situated within the territory of the State Party’.126 Therefore, non-refoulement has a so-called extraterritorial scope, meaning it is applicable on those territories that are not part of state territory in a legal sense but under the effective control of the respective State Party.127 According to the UNHCR interpretation, where the drafters of the Refugee Convention intended a particular clause of the treaty to apply only to those within the territory of a State Party, they chose language which leaves no doubt as to their intention. Besides, the UNHCR established that any interpretation which tailors the geographical scope of Art. 33(1) as not applicable to measures whereby a State, outside its territory, drives back refugees to a country where they are threatened by persecution would be manifestly inconsistent with the humanitarian object and purpose of the Refugee Convention and its Protocol.

			The first two paragraphs of the Preamble of the Refugee Convention read as follows:

			Considering that the Charter of the United Nations and the Universal Declaration of Human Rights approved on 10 December 1948 by the General Assembly have affirmed the principle that human beings shall enjoy fundamental rights and freedoms without discrimination’, and ‘considering that the United Nations has, on various occasions, manifested its profound concern for refugees and endeavoured to assure refugees the widest possible exercise of these fundamental rights and freedoms.

			The UNHCR underpins the overriding humanitarian object and purpose of the Refugee Convention based on a comprehensive review of the travaux préparatoires. The UNHCR, in accordance with Art. 32 of the VCLT128 on the supplementary nature of historical interpretation, is of the view that turning to the drafting history of Art. 33(1) is not necessary due to the unambiguous wording of this provision; however, travaux préparatoires might be of interest in explaining the content and scope of non-refoulement.129

			Even though non-refoulement has a relatively broad scope of application, it is not an absolute term under the Refugee Convention. During the drafting of the Refugee Convention, the 1951 Conference of Plenipotentiaries raised concerns related to the absoluteness of the prohibition of non-refoulement.130 The final text of Art. 33(2) therefore provides that,

			the benefit of the present provision may not, however, be claimed by a refugee whom there are reasonable grounds for regarding as a danger to the security of the country in which he is, or who, having been convicted by a final judgment of a particularly serious crime, constitutes a danger to the community of that country.

			This provision encompasses two exceptions that reflect a state-centred approach: the first is connected with the public security of the host country, while the second protects the host country specifically against crime. Nonetheless, these provisions should be interpreted restrictively and only be applied to highly exceptional circumstances. The wording of Art. 33(2) clearly implies this restrictive approach when it comes to the second exception defending the host country specifically against crime: (i) ‘convicted by a final judgment’ suggests effective remedies were exhausted; (ii) ‘for a particularly serious crime’ suggests that international crimes, such as crimes against humanity, and crimes against the state, such as terrorism, should be taken into consideration; and (iii) ‘constitutes a danger to the community of that country’ suggests that due to the risk of subsequent offence the person represents a danger to the host country.131 However, Art. 33(2) of the Refugee Convention does not affect the host State’s non-refoulement obligations under international human rights law, which are absolute and allow no such exceptions.132

			Although a return to the State where persecution has occurred is prohibited under Art. 33(1) of the Refugee Convention, a return to any other State is not, which has led to restrictions applied by host States such as the ‘first country of arrival rule’ and the ‘safe third country rule’. This approach often entails ‘chains of deportation’, leading to refugees finding themselves in the first State where they arrived after having fled their homeland.133 Additionally, some States practice ‘extraterritorial refoulement’ and intercept refugees on the high seas to keep them outside territorial waters. In Sale v Haitian Centers Council, the US Supreme Court134 found that intercepting Haitians on the high seas and returning them to their home State is lawful; however, the Inter-American Commission on Human Rights (hereinafter: IACommHR) in the same case (Haitian Interdiction Case)135 declared it a breach of Art. 33 of the Refugee Convention. The Sale v Haitian Centers Council is a case in which the US Supreme Court ruled that the President’s executive order that all aliens intercepted on the high seas could be repatriated was not limited by the Immigration and Nationality Act of 1952 or Art. 33 of the Refugee Convention. In the same vein, Italy and Libya signed a bilateral agreement in 2012 to return refugees (though the ECtHR declared this unlawful in Hirsi Jamaa and Others v Italy [see in detail above]). Australia has also pursued a legally dubious practice for a number of years concerning ‘offshore processing centres’, where asylum seekers have not only been returned on the high seas so they cannot enter state territory, but their asylum applications have also been assessed in these processing centres, and even if they are recognised as refugees, they have been legally prevented from settling in Australia.136

			6. Concluding remarks

			This chapter has focused on the framework of interpretation of the Refugee Convention with special regard to the definition of the term ‘refugee’, the nature of refugee status, including the benefit of immunities from penalties for illegal entry to or presence in a country, and the principle of non-refoulement. In order to provide a contemporary interpretation of the Refugee Convention, this chapter has paid special attention to the subsequent development of international law, construing and applying the core concepts of the Refugee Convention within the normative context prevailing at the time of its interpretation, i.e., in light of the human rights treaties (UDHR, ECHR, ICERD, ICCPR etc.) adopted since its entry into force. In addition, as those drafting the Refugee Convention established neither a treaty body nor a human rights monitoring mechanism to provide an authentic interpretation for the instrument, due consideration has been devoted to respecting international and national judicial and committee case law, such as that of the ECtHR, IACtHR, HRC, IACommHR, the UK House of Lords and Supreme Court, and the US Supreme Court.

			The analysis of the definition of the term ‘refugee’ demonstrates that international protection was tailored to a very limited category of refugees, and the Refugee Convention is therefore not able to provide protection for IDPs or those who flee their home countries without persecution or owing to some other drivers not enumerated under Art. 1(A)(2) (such as armed conflicts, famine, or extreme poverty). It is worth mentioning as well that the Refugee Convention is not a human rights treaty guaranteeing unalienable and unconditional rights paired with refugee status. Although recognition of a refugee is declaratory in nature, rights stemming from refugee status are not unalienable and unconditional: the acquisition of refugee rights presupposes recognition, and these rights cease to apply when refugee status is terminated. Moreover, refugee rights are also incremental; that is, the more the bond strengthens between the refugee and the asylum State, the more the Refugee Convention provides for refugees. Two of the refugee rights have been analysed in this chapter in detail: the benefit of immunities from penalties for illegal entry to or presence in a Contracting State and the guarantee that foreign nationals will not be sent back based on the principle of non-refoulement. As far as the assessment of illegal entry or presence is concerned, the prohibition of criminal sanctions is not an absolute one, and applicants need to present themselves without delay to the authorities, as well as needing to show a good cause for their illegal entry or presence. Non-refoulement, the centrepiece of international refugee law, has proved to be limited in scope under the Refugee Convention; nonetheless, the ever-evolving doctrine of international human rights law has broadened its meaning to an absolute one, and it has grown beyond Art. 33(2) of the Convention.

			Based on the concise analysis outlined in this chapter, one may conclude that while the Refugee Convention has many textual limitations, it has been applied as an ultimate tool in protecting those who really are in need, and despite its outdated concept, judicial interpretation finds a way to maintain it as a living instrument.
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			Abstract

			Over the past decade, Europe and particularly the European Union annually receive several migrants owing to the failure to respect the principle of the ‘first safe state’ according to public international law, and a lack of effective measures to address the causes of migration.

			In this context, the Council of Europe, as a classical, non-supranational international cooperation organisation was unable to regulate migration policies, although it aims to protect human rights on the European continent. This was largely owing to the members’ reluctance regarding asylum regulations and the ‘soft law’ initiatives adopted by its institutions. It was not until the migration phenomenon caught the attention of the ECtHR in 1999 that the situation began to change.

			The ECtHR relies on the ECHR to prevent member states from returning or expelling aliens who have entered their territory illegally, replacing the lack of anchoring of the right of asylum in positive law with the impossibility of removing people who do not fulfil the criteria for refugee status owing to substantive or procedural loopholes. In the absence of a pan-European lex specialis on migration, the ECtHR is forcing a lex generalis to oblige some 600 million Europeans to host several billion people who seek a better future in Europe, often overlooking the principle of ‘safe first country’ for those who are genuinely persecuted within the meaning of the 1951 Geneva Convention relating to the Status of Refugees.

			This study reviews the powers, instruments, and means available to the Council of Europe in relation to the member states of the Council of Europe with respect to migration, dealing with the problem of the imposition of the ECHR by the ECtHR as lex generalis in the absence of lex specialis, particularly in relation to Eastern and Central European countries. Although they have no colonial past laden with ‘moral debts’ and are not the priority target of migration, they are unjustifiably and sometimes excessively ‘condemned’ by the ECtHR.

			Keywords: vulnerable group, detention for extradition vs detention for deportation, accountability of member states, Special Representative for Migration and Refugees, rich imagination with soft law results, asylum seeker

			1. Introduction

			The movement of people across borders/boundaries/limits is a permanent feature of European history, and the need for its regulation emerged during the Roman Empire in the form of “jus gentium”.1 European Christian society operated from the very beginning with the concept of inter-human “amity”, and often recommended the parable of the “Good Samaritan”. Chetail described the following on the topic:

			The free movement of persons was first recognised by Francisco de Vitoria (1480–1546) and Hugo Grotius (1583–1645) as a rule of international law based on the right of communication between people. In contrast, Samuel von Pufendorf (1632–1694) and Christian von Wolff (1697–1754) insisted on the discretionary power of the state to refuse the admission of foreigners as a consequence of its territorial sovereignty. However, between these two different poles – sovereignty versus hospitality – Emeric de Vattel (1714–1767) counterbalanced the sovereign power of the state with a right of entry based on necessity. Thus … the dialectic between sovereignty and hospitality offered innovative ways of rethinking migration.2

			The peak of forced migration occurred after the Second World War and led to the global regulation of the refugee status in 1951/1967. At the beginning of the 21st century, when under the pressure of wars and revolutions in the Muslim world, certain states of the European Union (EU) became preferred targets of migration, which led the phenomenon to transform into a material source of emergency asylum law in this supranational organisation. At present, Chetail rightly notes that, in Europe, the control of the movement of people was driven by the two World Wars, and that although the wars are over: ‘Still today, the vicious circle of armed conflicts, terrorism, and economic recession constitute influential factors for justifying immigration control’.3

			The United Nations High Commissioner for Refugees (also known as UNHCR) estimates that the global number of people forcibly displaced owing to persecution, conflict, violence, human rights violations, and events that have seriously disrupted law and order will exceed 110 million in May 2023. In Europe at the end of 2022, 11.6 million Ukrainians remained displaced, of which 5.9 million were internally displaced and 5.7 million fled to neighbouring countries and beyond. On this, Grandi, United Nations High Commissioner for Refugees, said: ‘These figures show us that some people are far too quick to rush to conflict, and way too slow to find solutions’4. In total, however, 281 million people (i.e. 3.6% of the world’s population) currently live outside their country of origin.5

			2. The legal nature of the Council of Europe and the competences of its bodies in the field of migration

			The Council of Europe is an international intergovernmental, political, regional, open, classically cooperative (non-supranational) international organisation which in principle groups together the democratic states of Europe. This international organisation, named the Council of Europe by Winston Churchill,6 is the result of a spontaneous manifestation of several European movements that emerged in the immediate aftermath of the end of the Second World War, when the countries held a Congress on this subject in the famous Riderzaal Hall, in The Hague, the Netherlands, on 7 May 1948.7 The Statute of the Council of Europe would eventually be signed by 10 states (Belgium, the Netherlands, Luxembourg, France, Denmark, Ireland, Italy, England, Norway, and Sweden) in St. James’s Palace, London, on 5 May 1949, and enter into force on 3 August 1949. The seat of the Council of Europe is in Strasbourg,8 France, and from 2011–2022, it had 47 Member States. Currently, it has 46 Member States9 after the Committee of Ministers decided, on 16 March 2022, to exclude the Russian Federation. Importantly, all 27 EU Member States are also members of the Council of Europe, and the countries of the former communist bloc have already been cooperating with the Council for 30 years. The aim of this international organisation, according to the Preamble and Art. 1 of its Statute,10 is to achieve greater unity among its members, to safeguard and realise the ideals and principles which are their common heritage, and to facilitate their economic and social progress. This broadly-defined aim makes no reference to the issue of migration, and in point (d) of the same article, it is qualified by an extremely important nuance: ‘Matters relating to national defence do not fall within the competence of the Council of Europe’. Thus, if a Member State considers that the phenomenon of migration is its national defence problem, it can evade the competence of this international organisation. In concrete terms, the Council of Europe currently acts de facto for a) defending human rights and a pluralist democracy (in 1950, it adopted the Convention for the Protection of Human Rights and Fundamental Freedoms, hereinafter ECHR, which to date has been supplemented by 16 protocols11); b) promoting awareness and appreciation of the European cultural identity and fighting against all forms of intolerance; c) seeking solutions to societal problems (e.g. against minorities, xenophobia, intolerance, environmental protection, bioethics, human immunodeficiency virus, and drugs); d) support for the countries of Eastern and Central Europe to implement and strengthen their political, legislative, and constitutional reforms through major cooperation programmes.

			On its homepage, the Council of Europe states under the heading “values” that it ‘promotes human rights through international conventions’.12 I believe that this short sentence expresses the essence of the work of this Council, but would also add that this organisation, according to the principle of the useful effect (fr. “effet utile”) and with the help of its bodies, tries to get the most out of every treaty guaranteeing respect for fundamental rights and freedoms, whether it succeeds in achieving this result directly or indirectly. The bodies of the Council also act in the field of asylum, immigration, and refugees, with the major ones being the Committee of Ministers, the Parliamentary Assembly, and the European Court of Human Rights (ECtHR). The work of these bodies has also been supplemented since 1989 by the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (also known as CPT), since 1999 by the Commissioner for Human Rights,13 and since 2016 by the Council of Europe Special Representative on Migration and Refugees.

			The Committee of Ministers, also considered the decision-making body, is the body competent to act on behalf of the Council, comprising the foreign ministers of each Member State and holding one ordinary session a year in Strasbourg and weekly sessions of the permanent representatives. The Ministers’ Deputies are assisted by a Bureau, rapporteur groups, thematic coordinators, and ad hoc working parties. Its main tasks are as follows: concluding conventions; issuing recommendations to the governments of Member States; taking binding decisions on internal and organisational matters; and contributing to the execution of ECtHR judgments. Decisions of a definitive nature by the Committee of Ministers may often take the form of resolutions and, where appropriate, its conclusions may take the form of recommendations to the governments of Member States, which may be invited to inform the Committee of the measures taken to implement these recommendations. The recommendations, although not binding, are of a “soft law” nature and have a clear moral authority, considering that they represent a collective expression of the views of the Member States’ governments on the issues they address.14

			The Parliamentary Assembly is the deliberative body, composed of representatives of the national parliaments of Member States, the size of the delegation of each parliament varying according to the size of the territory, the population, and the contribution of the respective State to the budget of the Council.15 The Assembly adopts four categories of texts, namely recommendations, resolutions, opinions, and directives. Recommendations contain proposals addressed to the Committee of Ministers, the implementation of which is the responsibility of governments. Resolutions contain the Assembly’s decisions on matters on which it is empowered to regulate or on which it expresses opinions that are its sole responsibility. Opinions are mostly expressed by the Assembly on matters referred to it by the Committee of Ministers, such as the admission of new Member States to the Council of Europe, but may also concern draft conventions, budgets, the application of the European Social Charter, or the activities of the Congress of Local and Regional Authorities of Europe. Directives are usually instructions from the Assembly to its committees.

			The ECtHR is a body established by the ECHR and that acquired the status of an independent judicial body by Protocol No. 11 of 1994 to the Convention. On the entry into force of the Protocol on 1 November 1999, the “new” court started/continued its work. Until that date, only less sensitive cases (i.e. which had passed through the political body called the European Commission of Human Rights) had been brought before the ECtHR, which was set up in 1954.

			The Convention makes a distinction between two types of application: individual applications lodged by any person, group of individuals, company or NGO having a complaint about a violation of their rights, and inter-State applications brought by one State against another.

			Cases can only be brought against one or more States that have ratified the Convention. Any applications against third States or individuals, will be declared inadmissible.

			The Convention system provides for “easy” access to the Court, enabling any individual to bring a case even if he or she lives in a remote region of a member State or is penniless. With this in mind, there are no fees for proceedings before the Court.16

			It should be noted that the ECtHR did not adopt any judgments in the field of migration until 1985,17 and the first judgment in favour of persons in relation to migration was adopted only in 1988.18 Part of the literature considers that this jurisprudence/case law, characterised by judgments of inadmissibility or rejection, even today has many shortcomings.19

			The European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment was established by the European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, which entered into force in 1989. This Committee is not a monitoring body but provides a non-judicial preventive tool to protect persons deprived of their liberty against torture or other forms of ill-treatment. It thus complements the legal work of the ECtHR, drawing attention through its annual report20 to the treatment to which refugees are subjected. It does so by delegating persons to make regular visits (usually every four years) and “ad hoc” visits as necessary to any place where there may be cases of deprivation of liberty.

			The Commissioner for Human Rights has been in operation since 1999, being an extra-judicial institution charged with promoting education and awareness of and respect for human rights. Its task is monitoring respect for fundamental human rights, promoting information and education, assisting Member States in this field, and facilitating the work of national ombudsmen.21 The Commissioner exercises his/her functions independently, without bias, and without the possibility of lodging complaints with the ECHR or receiving complaints. After the entry into force of Protocol No. 14 to the ECHR, he/she has the possibility to submit written opinions and partake in the oral proceedings of the ECHR. However, the current Commissioner is very active in the field of migration, if we consider that he draws attention to the double standard for the treatment of refugees in Ukraine, the lack of transparency in border protection,22 reproaches some Member States for the disappearance of underage asylum seekers on their territory,23 and campaigns for the right of the public to know how many migrants lose their lives while trying to enter the EU.24

			Last, the Council of Europe Special Representative for Migration and Refugees25 was established in 2016 in response to the humanitarian crisis following various refugee and migration movements. The goal is affording immediate assistance and support to the Member States concerned, complementing the activities of other relevant Council of Europe bodies and coordinating actions with other international partners, particularly the United Nations High Commissioner for Refugees, International Organization for Migration, United Nations International Children’s Emergency Fund (also known as UNICEF), EU, FRONTEX, and others. The mandate of the Special Representative include: a) to seek, collect, and analyse information, including through fact-finding missions, on the human rights situation of refugees and migrants, and to report to the Secretary General. Importantly, the Representative has already produced reports in the period 2016–2023 following fact-finding missions to all Eastern and Central European countries;26 b) liaise and exchange information with relevant international organisations and specialised agencies, as well as with migration authorities in Member States; c) provide input to the Secretary General on how to strengthen Council of Europe assistance and advice to Member States in the treatment of refugees and migrants from a human rights perspective, as well as in the fulfilment of their obligations under the ECHR and other Council of Europe standards; d) to strengthen the Council of Europe’s response, working closely with the Council of Europe Commissioner for Human Rights, the Parliamentary Assembly, the Congress, and across all relevant structures within the Organisation; e) Chair the Migration Focal Points Network, support its work by preparing its working methods, organising meetings and consultations with its members, and chair the Intersecretariat Steering Group on Migration.

			

			3. The basis and mechanisms for the accountability of Member States for the commitments undertaken when establishing or acceding to the Council of Europe

			First, a general commitment is derived from Art. 3 (1) and (2) of the Statute of the Council of Europe, as follows:27 para. 1, ‘Each member of the Council of Europe shall accept the principles of the rule of law and the principle that everyone within its jurisdiction should enjoy fundamental human rights and freedoms’; para. 2, ‘Each member undertakes to co-operate sincerely and effectively in furthering the purposes of the Council […]’. This general commitment was complemented by Protocol No. 15 to the Convention, in force from 1 August 2021 and which recently inserted the principle of subsidiarity into the Preamble to the Convention.28 This principle ‘imposes a shared responsibility between the States Parties and the Court’ as regards human rights protection, and the national authorities and courts must interpret and apply domestic law in a manner that gives full effect to the rights and freedoms defined in the Convention and the Protocols thereto.29 Second, the Member States’ obligations may derive from conventions concluded within the Council. Third, there are situations where new Member States, when joining the Council of Europe, have to assume certain individual commitments.

			The first direct reference of the Council of Europe’s specific legal rules to the issue of migration was made in 1963 in Protocol No. 4 to the ECHR, which, first of all, guarantees all persons (including the citizens of the Member States) the freedom to leave any country, including their own,30 and states that: ‘No one may be expelled, individually or collectively, from the territory of the State of which he is a national’ and ‘No one may be deprived of the right to enter the territory of the State of which he is a national’.31 However, the regime is more restrictive with regard to aliens, and is exhausted in a single sentence: ‘Collective expulsions of aliens are prohibited’.32 As can be seen in 1963, aliens do not have guaranteed access to the territory of the Member States, but only the right to leave their territory, namely, they are not protected against individual expulsion.

			The legal situation regarding the expulsion of aliens has been qualified according to the model of the obligation of “non-refoulement” in the Geneva Convention of 195033 by Protocol No. 7 of 1984, as amended by Protocol No. 11 (1998),34 where Art. 1, entitled ‘Procedural safeguards in the case of expulsion’ has been inserted. It contains the following provisions:

			1. An alien lawfully residing in the territory of a State may be expelled only in pursuance of a decision taken in accordance with law, and he must be able to:

			a. (a) give reasons against his expulsion;

			b. request an examination of his case; and

			c. request to be represented for this purpose before the competent authorities or a person or persons designated by that authority.

			2. An alien may be expelled before exercising the rights listed in paragraph 1, point (1). (a), (b) and (c) of this Article where expulsion is necessary in the interests of public policy or on grounds of national security.

			I draw attention a second time to the fact that invoking national security/national defence may override Council of Europe rules on refugees. At this level, the issue was the treatment of an alien legally residing in the territory of a Member State.

			In the field of migration, there has been an increasing use of Art. 1 of Protocol No. 12,35 which provides as described herein:

			The exercise of any right provided for by law shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.

			Perhaps more important is para. 2, which states, ‘No one shall be discriminated against by a public authority on any of the grounds referred to in paragraph 1’.

			To the question of what mechanism can force Member States to comply with the above commitments if they forget the provisions of Art. 1 para. 2 of the Statute, the solution is primarily to be found in judicial proceedings before the ECtHR. According to Art. 1 of the ECHR entitled ‘Obligation to respect human rights’, ‘The High Contracting Parties recognize to everyone within their jurisdiction the rights and freedoms defined in Title I of this Convention’36. According to Art. 33 of the ECHR entitled ‘Inter-State Cases’, ‘Any High Contracting Party may submit to the Court any alleged violation of the provisions of the Convention and its Protocols by another High Contracting Party’. Furthermore, according to Art. 34 entitled ‘Individual Applications’:

			The Court may receive applications from any person, non- governmental organisation or group of individuals claiming to be the victim of a violation by one of the High Contracting Parties of the rights set forth in the Convention or the Protocols thereto […].

			Thus, Member States on whose territory fundamental human rights are violated can be sued before the ECtHR not only by the other Member States but also by the individuals or groups who have suffered as a result of these violations. Moreover, according to Art. 46 of the ECHR, para. 1, ‘The High Contracting Parties undertake to comply with the final judgments of the Court in disputes to which they are parties’. That is to say that:

			If the Committee of Ministers considers that a High Contracting Party refuses to comply with a final judgment in a case to which it is a party, and after having put the High Contracting Party in default by a decision taken by a two-thirds majority vote of the representatives entitled to take part in the proceedings of the Committee of Ministers, it may refer the matter to the Court for a decision on whether the High Contracting Party concerned is complying with its obligations under paragraph 1. (para. 4)

			If the Court finds a violation of the provisions of paragraph 1, it shall refer the case back to the Committee of Ministers for appropriate action. If the Court finds that there has been no violation of the provisions of paragraph 1, it shall refer the case back to the Committee of Ministers, which shall decide to close the supervision of enforcement. (para. 5)

			The seriousness shown in this area by the Committee of Ministers is reflected in the fact that it is assisted by the Department for the Execution of Judgments of the Court (Directorate General I of Human Rights and Rule of Law). The States have a legal obligation to remedy the violations found, but they enjoy a margin of appreciation regarding the means to be used. The measures to be taken are, in principle, identified by the State concerned while under supervision of the Committee of Ministers. The Court can assist the execution process, in particular through the pilot-judgment procedure (used in case of major structural problems). Measures to be taken may relate to the individual applicant or to be of a general nature.37

			A summary of the procedure for the execution of ECtHR decisions is presented below:

			
			Figure 1. Outline of the procedure for the enforcement of ECtHR judgments38
				[image: ]
			
			More recently, the ECtHR has published a Factsheet devoted strictly to the enforcement process of migration judgments39. Furthermore, a ‘magic formula’ for the acceptance under the ECtHR of the widest possible range of instruments of public international law is Art. 53, which states:

			Nothing in this Convention shall be interpreted as restricting or adversely affecting any human rights and fundamental freedoms which may be recognised under the laws of any Contracting Party or any other convention to which that Contracting Party is a party.

			Meanwhile, Art. 55 reinforces the ECtHR’s claim of exclusive jurisdiction by providing that:

			Except by special agreement, the High Contracting Parties shall refrain from invoking treaties, conventions or declarations in force between them for the purpose of submitting, by way of application, a dispute arising out of the interpretation or application of this Convention to a mode of settlement other than those provided for in the said Convention.

			These two articles form the foundation of the ivory tower from which the ECtHR judges have allowed themselves to create a “praetorian law” in the field of asylum. Furthermore, “holding states accountable” or “making states responsible” takes place through the monitoring procedures established by the various conventions concluded under the umbrella of the Council of Europe.

			Within the context of the United Nations, the Council of Europe is not a specialised institution, but belongs to the category of Intergovernmental Organizations, and received a standing invitation to participate as Observers in the sessions and the work of the General Assembly and not maintaining Permanent Offices at Headquarters. Therefore, as an independent regional organisation, it does not have to follow the United Nations guidelines, but must comply with “jus cogens” rules.

			4. Analysis of conventions and treaties signed and ratified within the Council of Europe on migration

			The source of general formal law used in the field of protection of the rights of migrants and refugees in Europe is the ECHR, signed in 1950 and ratified in 1953, which does not expressly provide for the right to asylum nor the right of non-refoulement. According to the official position:40

			The mission of the system set up by the Convention is thus to determine, in the general interest, issues of public policy, thereby raising the standards of protection of human rights and extending human rights jurisprudence throughout the community of the Convention States41. Indeed, the Court has emphasised the Convention’s role as a “constitutional instrument of European public order” in the field of human rights.42

			Most research in the field of protection of the rights of migrants and refugees deals only with this source of law (i.e. the Geneva Convention), overlooking the Council of Europe’s own conventions, the most important of which are described below.

			The first special agreement on the protection of the rights of migrants and refugees is the European Convention on Establishment and its Protocol, signed in Paris on 13 December 1955 and entered into force on 23 February 1965.43 Art. 1 of this Convention provides that:

			

			Each Contracting Party shall facilitate the entry into its territory by nationals of the other Parties for the purpose of temporary visits and shall permit them to travel freely within its territory except when this would be contrary to order public, national security, public health or morality.

			The Parties further allow long or permanent residence for their nationals and ensure that they cannot be expelled unless they endanger national security or are contrary to public policy or morality (Art. 2, 3). They also ensure the benefit of most of the rights enjoyed by nationals—that is, the avoidance of double taxation.

			However, in Art. 30, the Member States have established that, ‘For the purpose of this Convention, “nationals” means physical persons possessing the nationality of one of the Contracting Parties’. There are only 12 Contracting Parties in this Convention: Belgium, Denmark, Germany, Greece, Ireland, Italy, Luxembourg, the Netherlands, Norway, Sweden, Turkey, and the United Kingdom.

			The second agreement is the European Agreement on Regulations governing the Movement of Persons between Member States of the Council of Europe,44 signed in Paris on 13 December 1957. This agreement is valid for the following Parties: Austria, Belgium, France, Germany, Greece, Hungary, Italy, Liechtenstein, Luxembourg, Malta, the Netherlands, Portugal, Slovenia, Spain, Switzerland, Turkey, Ukraine, and the Netherlands. With signing this document, these States agree that their nationals, irrespective of country of residence, may enter or leave the territory of another Party at all frontiers on presentation of one of the documents listed in the Treaty, provided that this is only for visits not exceeding three months in duration. Still, valid passports and visas may be required for all visits exceeding three months in duration, or whenever entering the territory of another Party for the purpose of carrying out a gainful activity.

			The European Agreement on the Abolition of Visas for Refugees, signed in 1959 and entered into force in 1960,45 is the most important act/treaty at the Council of Europe level in the field of migration. According to Art. 1 of this Agreement:

			1. Refugees lawfully resident in the territory of a Contracting Party are exempt, subject to reciprocity, from the requirement to obtain a visa to enter or leave the territory of another Party by any frontier, provided that:

			a. hold a valid travel document issued in accordance with the Convention relating to the Status of Refugees of 28 July 1951 or the Agreement relating to the issue of a travel document to refugees of 15 October 1946 by the authorities of the Contracting Party in whose territory they are legally resident;

			b. their visit shall be for a period not exceeding three months.

			

			The parties also agree on a visa regime for stays of more than three months, or for the purpose of taking up employment, on a mutual readmission regime; that is, they have reserved the right to prohibit the entry or stay in their territory of persons they consider undesirable. Unfortunately, this treaty has only been ratified by 24 (out of 46) Member States, which are Belgium, the Czech Republic, Denmark, Finland, France, Germany, Iceland, Ireland, Italy, Liechtenstein, Luxembourg, Malta, the Netherlands, Norway, Poland, Portugal, Romania, Slovakia, Spain, Sweden, Switzerland, Turkey, Ukraine, and the United Kingdom.

			Another useful treaty is the European Convention on the Repatriation of Minors,46 signed in The Hague, the Netherlands, on 28 May 1970. Still, it only entered into force in 2015:

			1. This Convention shall apply to minors in the territory of a Contracting State whose repatriation is requested by another Contracting State for one of the following reasons:

			a. the presence of the minor in the territory of the requested State is against the will of the person or persons having parental authority in respect of him;

			b. the presence of the minor in the territory of the requested State is incompatible with a measure of protection or re-education taken in respect of him by the competent authorities of the requesting State;

			c. the presence of the minor is necessary in the territory of the requesting State because of the institution of proceedings there with a view to taking measures of protection and re-education in respect of him.

			2. This Convention shall also apply to the repatriation of minors whose presence in its territory a Contracting State deems to be incompatible with its own interests or with the interests of the minors concerned, provided that its legislation authorises removal of the minor from its territory.

			One last document worthy of mention would be the European Convention on the Legal Status of Migrant Workers (1977/1983).47 As is clear from the literature, the European Convention on the Legal Status of Migrant Workers is one of a series of conventions drawn up within the Council of Europe regarding the treatment of foreigners in the territory of Member States of the Council. As far as it relates to the social and economic rights of workers, it complements and gives specificity to certain provisions of the European Social Charter (also known as ESC).48 This treaty has been ratified by only 11 Member States, namely Albania, France, Italy, the Netherlands, Norway, Portugal, Moldova, Spain, Sweden, Turkey, and Ukraine.

			Based on the low number of ratifications across the different agreements and documents, it is easy to see the lack of enthusiasm of Member States to regulate this area. What is more, I can reinforce my observation, as the Protocol to the European Convention on Consular Functions concerning the Protection of Refugees, signed on 11 December 1967, has not yet entered into force, although five ratifications would have been sufficient for it to enter into force.49

			5. Soft law sources: analysis of resolutions and recommendations adopted by the Committee of Ministers, the Parliamentary Assembly, and other sources in the field of migration

			5.1. Committee of Ministers’ recommendations50

			Out of a total of 898 recommendations provided by the Committee of Ministers, 29 relate to migrants and migration. They are presented hereinafter in reverse chronological order:

			CM/Rec(2022)22 of the Committee of Ministers to member states on human rights principles and guidelines on age assessment in the context of migration and its Explanatory Memorandum, adopted on 14 December 2022 at the 1452nd meeting of the Ministers’ Deputies.

			CM/Rec(2022)17 of the Committee of Ministers to member states on protecting the rights of migrant, refugee and asylum-seeking women and girls, adopted on 20 May 2022 at the 132nd Session of the Committee of Ministers.

			CM/Rec(2022)10 of the Committee of Ministers to member states on multilevel policies and governance for intercultural integration, adopted on 6 April 2022 at the 1431st meeting of the Ministers’ Deputies.

			CM/Rec(2019)11 of the Committee of Ministers to member states on effective guardianship for unaccompanied and separated children in the context of migration, adopted on 11 December 2019 at the 1363rd meeting of the Ministers’ Deputies.

			

			CM/Rec(2019)4 of the Committee of Ministers to member states on supporting young refugees in transition to adulthood, adopted on 24 April 2019 at the 1344th meeting of the Ministers’ Deputies.

			CM/Rec(2012)10 of the Committee of Ministers to member states on the protection of child and young athletes from dangers associated with migration, adopted on 19 September 2012 at the 1151st meeting of the Ministers’ Deputies.

			CM/Rec(2011)13 of the Committee of Ministers to member states on mobility, migration and access to health care, adopted on 16 November 2011 at the 1126th meeting of the Ministers’ Deputies.

			CM/Rec(2011)5 of the Committee of Ministers to member states on reducing the risk of vulnerability of elderly migrants and improving their welfare, adopted on 25 May 2011 at the 1114th meeting of the Ministers’ Deputies.

			CM/Rec(2011)1 of the Committee of Ministers to member states on interaction between migrants and receiving societies, adopted on 19 January 2011 at the 1103rd meeting of the Ministers’ Deputies.

			CM/Rec(2011)2 of the Committee of Ministers to member states on validating migrants’ skills, on 19 January 2011 at the 1103rd meeting of the Ministers’ Deputies.

			CM/Rec(2008)10 of the Committee of Ministers to member states on improving access of migrants and persons of immigrant background to employment, adopted on 10 July 2008 at the 1032nd meeting of the Ministers’ Deputies

			CM/Rec(2008)4 of the Committee of Ministers to member states on strengthening the integration of children of migrants and of immigrant background, adopted on 20 February 2008 at the 1018th meeting of the Ministers’ Deputies.

			CM/Rec(2008)5 of the Committee of Ministers to member states on policies for Roma and/or Travellers in Europe, adopted on 20 February 2008 at the 1018th meeting of the Ministers’ Deputies.

			CM/Rec(2007)10 of the Committee of Ministers to member states on co-development and migrants working for development in their countries of origin, adopted on 12 July 2007 at the 1002nd meeting of the Ministers’ Deputies.

			CM/Rec(2007)9 of the Committee of Ministers to member states on life projects for unaccompanied migrant minors, adopted on 12 July 2007 at the 1002nd meeting of the Ministers’ Deputies.

			Rec(2006)10 of the Committee of Ministers to member states on better access to health care for Roma and Travellers in Europe, adopted on 12 July 2006 at the 971st meeting of the Ministers’ Deputies.

			Rec(2006)9 of the Committee of Ministers to member states on the admission, rights and obligations of migrant students and co-operation with countries of origin, adopted on 12 July 2006 at the 971st meeting of the Ministers’ Deputies.

			Rec(2005)4 of the Committee of Ministers to member states on improving the housing conditions of Roma and Travellers in Europe, adopted on 23 February 2005 at the 916th meeting of the Ministers’ Deputies.

			

			Rec(2004)14 of the Committee of Ministers to member states on the movement and encampment of Travellers in Europe, adopted on 1 December 2004 at the 907th meeting of the Ministers’ Deputies.

			Rec(2004)2 of the Committee of Ministers to member states on the access of non-nationals to employment in the public sector, adopted on 24 March 2004 at the 877th meeting of the Ministers’ Deputies.

			Rec(2000)15 of the Committee of Ministers to member states concerning the security of residence of long-term migrants, adopted on 13 September 2000 at the 720th meeting of the Ministers’ Deputies.

			Rec(90)14 of the Committee of Ministers to member states on the preparation of an information brochure of the social security rights and obligations of migrant workers and of their families, adopted on 18 June 1990 at the 442nd meeting of the Ministers’ Deputies.

			Rec(88)14 of the Committee of Ministers to member states on migrants’ housing, adopted on 22 September 1988 at the 419th meeting of the Ministers’ Deputies.

			Rec(88)6 of the Committee of Ministers to member states on social reactions to juvenile delinquency among young people coming from migrant families, adopted on 18 April 1988 at the 416th meeting of the Ministers’ Deputies.

			Rec(84)18 of the Committee of Ministers to member states on the training of teachers in education for intercultural understanding, notably in a context of migration, adopted on 25 September 1984 at the 877th meeting of the Ministers’ Deputies.

			Rec(84)9 of the Committee of Ministers to member states on second-generation migrants, adopted on 20 March 1984 at the 368th meeting of the Ministers’ Deputies.

			Rec(84)7 of the Committee of Ministers to member states on the maintenance of migrants’ cultural links with their countries of origin and leisure facilities, adopted on 28 February 1984 at the 367th meeting of the Ministers’ Deputies.

			Rec(80)14 of the Committee of Ministers to member states concerning the vocational re-integration of migrant workers who return to their countries of origin, adopted on 18 September 1980 at the 322nd meeting of the Ministers’ Deputies.

			Rec(79)10 of the Committee of Ministers to member states concerning women migrants, adopted on 29 May 1979 at the 305th meeting of the Ministers’ Deputies.

			We can see that the first recommendation of the Committee of Ministers dates back to 1979. This implies that for 30 years after the establishment of the Council of Europe, migration was not at the centre of the recommendations to Member States. From 1979 to 2000, only eight recommendations were adopted, whereas there have already been 20 recommendations since 2004. On the one hand, these recommendations target the most vulnerable points of the migration phenomenon, such as age, children, unaccompanied and separated children, young refugees (five recommendations), women, girls (two recommendations), elderly migrants (one recommendation), and Roma and travellers (four recommendations). On the other hand, 12 recommendations deal with the integration of migrants, the interaction between migrants and receiving societies, intercultural understanding, second generation migrants, and only one recommendation refers to the idea of reintegrating these people in their countries of origin. These numbers and documents reflects the fact that the political leadership of the Member States has lost the war on dealing with the reasons for migration and is looking for palliative measures in Europe for problems imported from other continents.

			5.2. Parliamentary Assembly’s resolutions and recommendations

			The Parliamentary Assembly addresses the issues of asylum and migration in 35 resolutions and 34 recommendations. Regarding the resolutions, they are the following (Table 1):

			
			Table 1. Parliamentary Assembly resolutions addressing asylum and migration issues
				
					
					
					
				
				
					
							
							
							Resolution number and date of adoption

						
							
							Topic

						
					

				
				
					
							
							1.

						
							
							RES. 2503/21/06/2023

						
							
							Social inclusion of migrants, refugees and internally displaced persons through sport

						
					

					
							
							2.

						
							
							RES. 2502/21/06/2023

						
							
							Integration of migrants and refugees: benefits for all parties involved

						
					

					
							
							3.

						
							
							RES. 2462/2022

						
							
							Pushbacks on land and sea: illegal measures of migration management

						
					

					
							
							4.

						
							
							RES. 2409/26/11/2021

						
							
							Voluntary relocation of migrants in need of humanitarian protection and voluntary resettlement of refugees

						
					

					
							
							5.

						
							
							RES. 2380/28/05/2021

						
							
							Humanitarian action for refugees and migrants in countries in North Africa and the Middle East

						
					

					
							
							6.

						
							
							RES. 2379/28/05/2021

						
							
							Role of parliaments in implementing the United Nations global compacts for migrants and refugees

						
					

					
							
							7.

						
							
							RES. 2356/04/12/2020

						
							
							Rights and obligations of NGOs assisting refugees and migrants in Europe

						
					

					
							
							8.

						
							
							RES. 2340/13/10/2020

						
							
							Humanitarian consequences of the Covid-19 pandemic for migrants and refugees

						
					

					
							
							9.

						
							
							RES. 2323/30/01/2020

						
							
							Concerted action against human trafficking and the smuggling of migrants

						
					

					
							
							

							10.

						
							
							RES. 2280/11/04/2019

						
							
							The situation of migrants and refugees on the Greek islands: more needs to be done

						
					

					
							
							11.

						
							
							RES. 2243/11/10/2018 

						
							
							Family reunification of refugees and migrants in the Council of Europe member States

						
					

					
							
							12.

						
							
							RES. 2238/10/10/2018 

						
							
							Radicalisation of migrants and diaspora communities in Europe

						
					

					
							
							13.

						
							
							RES. 2128/24/06/2016 

						
							
							Violence against migrants

						
					

					
							
							14.

						
							
							RES. 2109/20/04/2016 

						
							
							The situation of refugees and migrants under the EU–Turkey Agreement of 18 March 2016

						
					

					
							
							15.

						
							
							RES. 2108/20/04/2016 

						
							
							Human rights of refugees and migrants – The situation in the Western Balkans

						
					

					
							
							16.

						
							
							RES. 2089/27/01/2016 

						
							
							Organised crime and migrants

						
					

					
							
							17.

						
							
							RES. 2059/22/05/2015 

						
							
							Criminalisation of irregular migrants: a crime without a victim

						
					

					
							
							18.

						
							
							RES. 2006/25/06/2014 

						
							
							Integration of migrants in Europe: the need for a proactive, long-term and global policy

						
					

					
							
							19.

						
							
							RES. 1997/23/05/2014 

						
							
							Migrants and refugees and the fight against Aids

						
					

					
							
							20.

						
							
							RES. 1972/29/01/2014 

						
							
							Ensuring that migrants are a benefit for European host societies

						
					

					
							
							21.

						
							
							RES. 1889/27/06/2012 

						
							
							The portrayal of migrants and refugees during election campaigns

						
					

					
							
							22.

						
							
							RES. 1821/21/06/2011 

						
							
							The interception and rescue at sea of asylum seekers, refugees and irregular migrants

						
					

					
							
							23.

						
							
							RES. 1805/14/04/2011 

						
							
							The large-scale arrival of irregular migrants, asylum seekers and refugees on Europe’s southern shores

						
					

					
							
							24.

						
							
							RES. 1788/26/01/2011 

						
							
							Preventing harm to refugees and migrants in extradition and expulsion cases: Rule 39 indications by the European Court of Human Rights

						
					

					
							
							25.

						
							
							RES. 1742/22/06/2010 

						
							
							Voluntary return programmes: an effective, humane and cost-effective mechanism for returning irregular migrants

						
					

					
							
							

							26.

						
							
							RES. 1741/22/06/2010 

						
							
							Readmission agreements: a mechanism for returning irregular migrants

						
					

					
							
							27.

						
							
							RES. 1707/28/01/2010 

						
							
							Detention of asylum seekers and irregular migrants in Europe

						
					

					
							
							28.

						
							
							RES. 1618/25/06/2008 

						
							
							State of democracy in Europe Measures to improve the democratic participation of migrants

						
					

					
							
							29.

						
							
							RES. 1569/01/10/2007 

						
							
							Assessment of transit and processing centres as a response to mixed flows of migrants and asylum seekers

						
					

					
							
							30.

						
							
							RES. 1568/01/10/2007 

						
							
							Regularisation programmes for irregular migrants

						
					

					
							
							31.

						
							
							RES. 1521/05/10/2006 

						
							
							Mass arrival of irregular migrants on Europe’s Southern shores

						
					

					
							
							32.

						
							
							RES. 1509/27/06/2006 

						
							
							Human rights of irregular migrants

						
					

					
							
							33.

						
							
							RES. 1429/18/03/2005 

						
							
							Asylum seekers and irregular migrants in Turkey

						
					

					
							
							34.

						
							
							RES. 1000/14/05/1993 

						
							
							Vietnamese migrants and asylum-seekers in Hong Kong (“boat people”)

						
					

					
							
							35.

						
							
							RES. 631/16/09/1976 

						
							
							Integration of migrants into society as regards education and cultural development

						
					

				
			

			Regarding the recommendations, the list is provided below (Table 2).

			
			Table 2. Parliamentary Assembly recommendations on issues of asylum and migration
				
					
					
					
				
				
					
							
							
							Recommendation number and date of adoption

						
							
							Topic

						
					

				
				
					
							
							1.

						
							
							REC. 2253/27/04/2023

						
							
							Deportations and forcible transfers of Ukrainian children and other civilians to Russian Federation or to Ukrainian territories temporarily occupied: create conditions for their safe return, stop these crimes and punish the perpetrators

						
					

					
							
							2.

						
							
							REC. 2203/28/05/2021 

						
							
							Humanitarian action for refugees and migrants in countries in North Africa and the Middle East

						
					

					
							
							3.

						
							
							REC. 2192/04/12/2020 

						
							
							Rights and obligations of NGOs assisting refugees and migrants in Europe

						
					

					
							
							

							4.

						
							
							REC. 2171/30/01/2020 

						
							
							Concerted action against human trafficking and the smuggling of migrants

						
					

					
							
							5.

						
							
							REC. 2155/11/04/2019 

						
							
							The situation of migrants and refugees on the Greek islands: more needs to be done

						
					

					
							
							6.

						
							
							REC. 2141/11/10/2018 

						
							
							Family reunification of refugees and migrants in the Council of Europe member States

						
					

					
							
							7.

						
							
							REC. 2028/22/11/2013 

						
							
							Monitoring the return of irregular migrants and failed asylum seekers by land, sea and air

						
					

					
							
							8.

						
							
							REC. 2003/28/06/2012 

						
							
							Roma migrants in Europe

						
					

					
							
							9.

						
							
							REC. 1974/21/06/2011 

						
							
							The interception and rescue at sea of asylum seekers, refugees and irregular migrants

						
					

					
							
							10.

						
							
							REC. 1967/14/04/2011 

						
							
							The large-scale arrival of irregular migrants, asylum seekers and refugees on Europe’s southern shores

						
					

					
							
							11.

						
							
							REC. 1956/26/01/2011 

						
							
							Preventing harm to refugees and migrants in extradition and expulsion cases: Rule 39 indications by the European Court of Human Rights

						
					

					
							
							12.

						
							
							REC. 1926/22/06/2010 

						
							
							Voluntary return programmes: an effective, humane and cost-effective mechanism for returning irregular migrants

						
					

					
							
							13.

						
							
							REC. 1925/22/06/2010 

						
							
							Readmission agreements: a mechanism for returning irregular migrants

						
					

					
							
							14.

						
							
							REC. 1917/30/04/2010 

						
							
							Migrants and refugees: a continuing challenge for the Council of Europe

						
					

					
							
							15.

						
							
							REC. 1900/28/01/2010 

						
							
							Detention of asylum seekers and irregular migrants in Europe

						
					

					
							
							16.

						
							
							REC. 1840/25/06/2008 

						
							
							State of democracy in Europe Measures to improve the democratic participation of migrants

						
					

					
							
							17.

						
							
							REC. 1808/01/10/2007 

						
							
							Assessment of transit and processing centres as a response to mixed flows of migrants and asylum seekers

						
					

					
							
							18.

						
							
							REC. 1807/01/10/2007 

						
							
							Regularisation programmes for irregular migrants

						
					

					
							
							19.

						
							
							REC. 1768/05/10/2006 

						
							
							The image of asylum-seekers, migrants and refugees in the media

						
					

					
							
							

							20.

						
							
							REC. 1767/05/10/2006 

						
							
							Mass arrival of irregular migrants on Europe’s Southern shores

						
					

					
							
							21.

						
							
							REC. 1755/27/06/2006 

						
							
							Human rights of irregular migrants

						
					

					
							
							22.

						
							
							REC. 1619/08/09/2003 

						
							
							Rights of elderly migrants

						
					

					
							
							23.

						
							
							REC. 1618/08/09/2003 

						
							
							Migrants in irregular employment in the agricultural sector of southern European countries

						
					

					
							
							24.

						
							
							REC. 1596/31/01/2003 

						
							
							Situation of young migrants in Europe

						
					

					
							
							25.

						
							
							REC. 1544/08/11/2001 

						
							
							The propiska51 system applied to migrants, asylum seekers and refugees in Council of Europe member states: effects and remedies

						
					

					
							
							26.

						
							
							REC. 1503/14/03/2001 

						
							
							Health conditions of migrants and refugees in Europe

						
					

					
							
							27.

						
							
							REC. 1277/30/06/1995 

						
							
							Migrants, ethnic minorities and media

						
					

					
							
							28.

						
							
							REC. 1211/11/05/1993 

						
							
							Clandestine migration: traffickers and employers of clandestine migrants

						
					

					
							
							29.

						
							
							REC. 1206/04/02/1993 

						
							
							Integration of migrants and community relations

						
					

					
							
							30.

						
							
							REC. 1187/08/05/1992 

						
							
							Relations between migrants and trade unions

						
					

					
							
							31.

						
							
							REC. 1154/26/04/1991 

						
							
							North African migrants in Europe

						
					

					
							
							32.

						
							
							REC. 1070/23/03/1988 

						
							
							Problems of Yugoslav migrants and the development of relations between Yugoslavia and the Council of Europe

						
					

					
							
							33.

						
							
							REC. 915/30/01/1981 

						
							
							Situation of migrants workers in the host countries

						
					

					
							
							34.

						
							
							REC. 841/30/09/1978 

						
							
							Second generation migrants

						
					

					
							
							35.

						
							
							REC. 786/16/09/1976 

						
							
							Education and cultural development of migrants

						
					

				
			

			A possible conclusion here is that the issue of migration has become topical only since 2001 for the Parliamentary Assembly. This is because, until this year and for 55 years of the existence of the institution, only two resolutions and nine recommendations were adopted, whereas the last 22 years saw the adoption of 59 soft law documents by the deputies delegated by the Member States. Still, the Parliamentary Assembly shows a richer content in this field than the Committee of Ministers because, in addition to addressing the classic issues I mentioned above, it deals with the migration phenomenon in a territorial context (e.g. North Africa, Middle East, Greek islands, Turkey, Western Balkans, Southern Europe’s shores, and Ukraine), and considers the work of non-governmental organisations (NGOs) in the field. Accordingly, it addresses the issue of migrants’ rights, including their right to their image in the media.

			The Parliamentary Assembly, even if in a restrained way, also addresses the issues of migration-related crimes pertaining to human trafficking and migrant smuggling, the radicalisation of migrants and diaspora communities in Europe, violence against migrants, organised crime and migrants, criminalisation of irregular migrants (as a crime without victims), and sensitive issues such as voluntary returns, readmission agreements for irregular migrants, and failed asylum seekers.

			5.3. Strategies, action plans, reports, and manuals

			The activity of the Council of Europe in the field of refugees can be captured on two different main plans, namely the plan of the political–legal activity of the bodies of the respective organisation, and the jurisprudence/case law plan related to the work of the ECHR. However, between positive law/soft law and case law, the strategies, action plans, and reports with which the Council of Europe operates are interspersed as political–legal instruments. The most recent actions of the Council on this matter are the following a) Action Plan on Protecting Refugee and Migrant Children in Europe (2017–2019); b) Council of Europe Strategic Action Plan for Roma and Traveller Inclusion (2020–2025); c) Council of Europe Action Plan on Protecting Vulnerable Persons in the Context of Migration and Asylum in Europe (2021–2025).52

			This Action Plan from point three provides a means to: (i) assist in building stronger asylum and migration systems based on a foundation of human rights and standards in the area (e.g. relevant Council of Europe conventions, Committee of Ministers’ recommendations, recommendations of monitoring bodies, and recommendations and resolutions of the Council of Europe Parliamentary Assembly and Congress of Local and Regional Authorities); (ii) place migration at the heart of the transversal action of the Council of Europe and its partners; (iii) take new action together with Member States in priority areas; (iv) develop further synergies with key international partners, when appropriate.53 The structure of the action plan reflects a total of four pillars, as described herein: I. Human rights; II. Human rights and the rule of law; III. Human rights and democracy; IV. Transversal support.

			The total budget of the Action Plan on Protecting Vulnerable Persons in the Context of Migration and Asylum in Europe amounts to EUR 11 272 739.40 for 20 projects, and in order to respond to the consequences of the Russian Federation’s aggression against Ukraine, a prioritisation of funding needs has been made.54 From this field, I would also highlight a document that is in the third edition, namely the Handbook on European law relating to asylum, borders, and immigration 2020, edited from the Council of Europe together with the EU, European Union Agency for Fundamental Rights (also known as FRA), and Publications Office of the European Union.55 This Handbook is an official publication on the common position of the Council of Europe and the EU in the field of migration.56

			6. Case law … or how the fundamental rights guaranteed by the ECHR are used by the ECtHR as a barrier to Member States in the field of migration

			The last part of my research contribution will address the case law of the ECHR in the field of immigration,57 from the perspective of respecting certain fundamental rights relevant to the migration phenomenon. Importantly, various authors58 have already delved into the topic, and the Council of Europe published an official, scientific publication on this subject59 that is accessible to the general public in an official and updated format. Accordingly, my goal here is to present the case law regarding Central and Eastern European countries, after a brief review of the theoretical issues raised in the case of the application, in a migration context, of certain fundamental rights guaranteed by the ECHR.

			In the terminology of the Council of Europe, the word “migrant” describes a person who moves from one place, region, or country to another. The term “asylum seeker” refers to a migrant who seeks international protection, which may take the form of refugee status or subsidiary protection in Europe. The refugee status is governed by the 1951 Geneva Convention on the Status of Refugees, and is granted by a foreign State to a person who has a well-founded fear of persecution in his/her country of origin on the basis of race, religion, nationality, membership of a particular social group, or political opinion. If a foreign State deems that a migrant should be protected for reasons not listed in the Geneva Convention, it can decide to grant subsidiary protection instead of refugee status.60 The ECtHR is not competent to examine the application of the Geneva Convention, and the ECHR does not provide for a right to asylum.

			At this point, my analysis should end with the conclusion that the right to control the entry, stay, and expulsion of non-nationals belongs to Member States. Nonetheless, Council of Europe Member States are under the obligation to provide everyone within their jurisdiction, including migrants, with the respect of the rights guaranteed by the ECHR. On that basis, the ECtHR’s case law imposes certain limitations on the right of States to turn someone away from their borders.

			Key ECHR representatives61 recognise that although the Convention does not explicitly mention refugees, important protections have emerged from the Court’s case law, including in the areas of non-refoulement, family reunification, and limitation of deprivation of liberty. These representatives also point out that albeit not a new practice, Council of Europe Member States sometimes try to evade their obligations under the ECHR when it comes to the reception of refugees and migrants. For example, some Member States, while drawing up asylum and immigration policies, increasingly seem to no longer focus on compatibility with the ECHR, and attempt to use new methods to prevent the implementation of related obligations. One instance of this can be seen in pro-migrant jurisprudence being interpreted restrictively and selectively, while on the contrary, if the Court finds no violation in certain situations, Member States are more than willing to derive from this a broad justification for their practices to exclude those. Furthermore, politicians have been increasingly arguing that human rights are not an essential element of border control, but an obstacle to it.

			In reality, the ECtHR is looking to the ECHR for barriers to prevent Member States from returning or expelling aliens who have entered their territory illegally, replacing the lack of anchoring to the right of asylum in positive law with the impossibility of removing people who do not qualify for refugee status because of substantive or procedural loopholes.

			

			6.1. Arts. 2 and 3: Right to life and prohibition of torture

			Art. 2 of the Convention guarantees the right to life, and Art. 3 prohibits torture, inhuman or degrading treatment, or punishment. As an introduction to this topic, and according to the Commissioner for Human Rights:

			[…] since 2014, about 25,000 persons are known to have died or gone missing in the Mediterranean in attempts to reach Europe. […] In the same time span, it is estimated that about 900 persons died or went missing while moving along routes within Europe, both on land and at sea. 277 were reported missing in the Western Balkans alone – for example, in rivers in the Balkans -, while 204 are estimated to have gone missing while seeking to reach the UK through the English Channel. A significant number of migrants, and especially unaccompanied children, go missing after their arrival in Europe […] between 2018 and 2020, more than 18,000 unaccompanied child migrants have gone missing.62

			Under the interpretation of those articles, no one can be returned to a place where there is a real risk of him/her being subjected to treatment contrary to any of those provisions. This is the principle of non-refoulement; the Court also notes that the right to political asylum is not contained in neither the Convention nor its Protocols.63 From the point of view of Eastern and Central European states, violations of Arts. 2 and 3 of the ECHR have been found in the cases presented below, which are provided in chronological order of the adoption of the judgment.

			In the case of M.G. v. Bulgaria64 in 2014, the complainant was a Russian citizen of Chechen origin who, in March 2004, together with his wife and three children, entered Poland, where they were granted refugee status, while a court in Ingushetia issued an arrest warrant for M.G. for membership to an armed group. In December 2005, M.G. and his family moved to Berlin, where they were also granted refugee status on humanitarian grounds. In July 2012, M.G. was intercepted with his family during an identity check while they were crossing the Romanian-Bulgarian border by car. The Bulgarian court ordered his detention pending extradition proceedings initiated by the Russian Federation. On 14 September 2012, the Court decided, under Rule 39 of the Rules of Court (interim measures), to indicate to the Government that Mr. M.G. should not be extradited to the Russian Federation during the proceedings before the Court. Based on reports of frequent torture of detainees suspected of belonging to armed groups operating in the North Caucasus65 in order to make confessions, and on the general failure of the Russian authorities to conduct an effective investigation into allegations of abuse in pre-trial detention facilities in the North Caucasus, The Court ruled that, despite diplomatic assurances to the contrary, the extradition of a Chechen from Bulgaria to the Russian Federation would violate his rights under Art. 3 (prohibition of inhuman or degrading treatment) of the ECHR. Finally, the Bulgarian court was criticised by the ECHR for relying solely on diplomatic assurances from the Russian authorities and failing to take proper account of the risk of abuse to which the applicant would be subjected if extradited.

			The Court noted that previous refugee status was an “important indication” that there was sufficient evidence of a risk of persecution at the time it was granted, but it only functions as a “starting point” for the ECHR’s assessment of the proposed extradition. It further noted that, ‘the North Caucasus, including Ingushetia [the place of extradition], continues to be an area of armed conflict, marked by violence and insecurity and serious violations of fundamental rights [. …], such as extrajudicial killings, disappearances, torture or other ill-treatment’, in respect of which it found a violation of Art. 3 of the ECHR by Bulgaria.

			In the M.A. and Others v. Lithuania case,66 in 2018, the applicants, who had fled the Chechen Republic, attempted to cross the border between Lithuania and Belarus on three separate occasions. Although they claimed they were seeking international protection each time, they were refused entry on the grounds that they did not have the necessary travel documents. The Lithuanian border guards had not accepted their asylum applications, nor had they forwarded them to a competent authority for examination and status determination, as required by domestic law. The ECtHR found that no assessment had been carried out of whether or not it was safe to return the applicants to Belarus, a country that was not a State Party to the ECHR. The Court ruled that the failure to allow the applicants to submit their asylum applications and their removal to Belarus amounted to a violation of Art. 3 of the ECHR. In extreme cases, a removal, extradition or expulsion may also raise an issue under Art. 2 of the ECHR, which protects the right to life.67

			The case of Ilias and Ahmed v. Hungary,68 in 2019, concerned two Bangladeshi nationals who transited Greece, the former Yugoslav Republic of Macedonia, and Serbia before arriving in Hungary and the Röszke transit zone, where they immediately applied for asylum and were detained for 23 days. The asylum applications of both applicants were rejected on the grounds that Serbia was considered a “safe third country” under Government Decision No. 191/2015, and the applicants were deported to Serbia. The applicants complained, inter alia, that their expulsion to Serbia exposed them to possible “chain refoulement” to Greece. The Court held that the Hungarian authorities had not acted in accordance with their obligation to safely assess the risk that the applicants would be subjected to inhuman and degrading treatment in the event of their return to Serbia or a further return to Greece. The government argued that Serbia’s inclusion on a list of safe third countries was based on a possibility offered by EU law, and that there was no evidence of Serbia’s failure to comply with refugee law and the principle of non-refoulement. Meanwhile, the Court pointed out that when an application is not examined on its merits, it is not possible to know whether an Art. 3 risk exists unless a full and comprehensive legal procedure is in place to assess the existence of such a risk, including an ex officio updated assessment of the adequacy of the asylum system of the receiving State (paras. 137–141). The judges noted the creation of a list of safe third countries, and considered that the Convention does not necessarily prohibit such lists, albeit any such presumption should be accompanied by an analysis of the relevant conditions in the country concerned and its asylum system. Notwithstanding, Hungary did not provide any documentation showing that the inclusion of Serbia on the list of safe third countries was made following a thorough assessment of the situation in that country (paras. 152–154). Finally, the Court found a violation of Art. 3.

			In this case, the Court did not consider the principle of non-interference in the internal affairs of other states to which Hungary was bound, nor the EU standards, nor the principle of “safe third state”. Moreover, it practically urged Hungary to undertake the assessment in the future, and to monitor neighbouring states to ascertain whether they are safe or not, as trust in Serbia was based on multilateral information. Moreover, a chain return could lead all the way to Greece, which as an EU member state cannot be considered an unsafe state.

			Advancing the principle of “non-refoulement in chains”, there is an interesting judgment that was adopted in the case named Sh.D. and Others v. Greece, Austria, Croatia, Hungary, North Macedonia, Serbia and Slovenia,69 in 2019. In it, the claimants sought not only the “condemnation” of the country where they arrived as illegal immigrants, but also of the countries that were on their route to Germany. It concerned the complaint of five Afghan nationals who entered Greece as unaccompanied migrant minors in 2016, when they were aged between 14 and 17 years. During 2016, the five complainants were detained in police stations and housed in a makeshift camp in Idomeni, on the Greek-North Macedonian border. S.M. and A.A. were granted refugee status in October 2016 and January 2017, respectively. Under Art. 3, all complainants spoke out against their living conditions in Greece. Specifically, two of the complainants objected to their living conditions at the Polykastro and Filiata police stations, where they were held in “protective custody”, while four complainants criticised their living conditions in Idomeni camp. Relying on Art. 5, three of the applicants claimed that their placement in pre-trial detention at the police stations of Polykastro, Filiata, and Aghios Stefanos was incompatible with this provision of the Convention.

			The Court pointed out that the police stations had features which were likely to give detainees a sense of solitude (e.g. no access to the open air for walking or exercise, no internal catering arrangements, and no radio or television allowing contact with the outside world), and were not suitable for prolonged detention. Detention in this place was therefore likely to arouse in the persons feelings of isolation from the outside world, with potentially negative repercussions for their physical and mental well-being. Accordingly, the conditions of detention to which three of the applicants were subjected in various police stations amounted to degrading treatment, and the Court found a violation of Art. 3 of the Convention.

			In relation to the Idomeni camp, the Court found that the applicants in question had spent a month in an environment unsuitable for adolescents—regarding security, accommodation, hygiene, and access to food and care—and in precarious conditions incompatible with their young age. The Court was therefore not satisfied that the authorities had done all that could reasonably be expected of them to fulfil their obligation to care for and protect the applicants in question, an obligation incumbent on the respondent State in respect of persons who were particularly vulnerable on account of their age. The Court thus found that there had been a violation of Art. 3 of the Convention regarding the living conditions of these four applicants. The Court also held that the Greek Government had not explained why the authorities had first placed three of the applicants in police stations in degrading conditions of detention, and not in alternative temporary accommodations. The applicants’ detention was therefore not lawful and there was a violation of Art. 5 § 1 of the Convention.70

			At the same time, although the applicants pointed out that the application as a whole was directed against Greece and Austria, Croatia, Hungary, Northern Macedonia, Serbia, and Slovenia (i.e. against all States on the “Balkan route”), the Court, after examining the applicants’ arguments in the light of all the evidence in the file, found that the application must be declared inadmissible as manifestly ill-founded under Art. 35 §§ 1, 3, and 4 of the Convention (paras. 70 and 71).

			In the case of M.K. and Others v. Poland,71 from 2020, the complainants were Russian citizens of Chechen origin who, in 2017, presented themselves several times at border checkpoints between Poland and Belarus, where they wished to lodge asylum applications. Each time they tried, they were denied this possibility by border police, who refused them entry and deported them to Belarus, albeit the complainants claimed that they would not have access to a proper asylum procedure in Belarus, and that they would be subjected to torture or other forms of inhuman or degrading treatment if returned to the Russian Federation (the Chechen Republic). The Court indicated interim measures under Art. 39 of the Court’s Rules, but some of the applicants were nevertheless returned to Belarus, whereas the asylum applications of some of the applicants were eventually accepted by the Polish authorities. The latter were placed in a reception centre.

			In determining whether or not the applicants expressed their wish to seek asylum when they presented themselves at the border checkpoints, the Court gave more weight to the applicants’ version of the events at the border because they were corroborated with the statements of other witnesses. Reports from national human rights institutions have indicated the existence of a systemic practice of distorting statements made by asylum seekers in official notes drawn up by border guards at checkpoints between Poland and Belarus.

			Although the Polish government argued that by refusing the applicants’ entry to Poland it acted in accordance with the legal obligations of the EU, the Court stated that EU law clearly embraced the principle of non-refoulement, as guaranteed by the Geneva Convention, and also applied it to persons who were subject to border checks before being admitted to the territory of one of the Member States. Therefore, the Court noted that the contested measure taken by the Polish authorities does not fall within the scope of Poland’s strict international legal obligations, and concluded that the applicants did not benefit from effective guarantees that would have protected them from being exposed to a real risk of being subjected to inhuman or degrading treatment, as well as to torture. The absence of a procedure through which the applicants’ claims for international protection could be examined constituted a violation of Art. 3. Furthermore, in view of the situation in the neighbouring state, the Polish authorities, by not allowing the applicants to remain on Polish territory pending the examination of their claims, knowingly exposed them to a serious risk of refoulement and treatment, which is prohibited by Art. 3. Moreover, the Court considered that the decisions to refuse entry to Poland issued in the applicants’ cases constituted a collective expulsion of foreigners, and thus there was a violation of Art. 13 in conjunction with Art. 3 of the Convention and Art. 4 of Protocol no. 4. Specifically, there was a lack of an appeal with automatic suspensive effect, and the respondent State did not fulfil its obligations under Art. 34 of the Convention as it did not comply with the provisional measures indicated by the Court under Art. 39 of the Rules of Court than with a significant delay or not at all.72

			Even if, following the jurisprudence of the Matthews73 and Bosphorus74 cases, we have become accustomed to the fact that the ECtHR considers the existence of EU law, in this case it demonstrated that it even allows itself to interpret EU law to the detriment of EU Member States. At the same time, in this case against the Member States, the Court once again resorted to the absolute presumption of the “danger of return in the chain”, and to the absolute relativisation of the existence of safe states outside the EU.

			In the M.H. and Others v. Croatia case,75 in 2021, the applicants were a family of 14 Afghan nationals comprising a man, his two wives, and their 11 children. In 2016, they left Afghanistan and travelled through Pakistan, Iran, Turkey, Bulgaria, and Serbia before reaching the Croatian border. On the night of 21 November 2017, one of the children, a six-year-old girl, died after being hit by a train in Serbia near the Croatian-Serbian border, after Croatian border guards denied them any possibility of seeking asylum and ordered them to return to Serbia by rail; on the way, M.H. was hit by a train and died. The Court noted, in particular, that the investigating authorities did not analyse the inconsistencies between the police officers’ statements, and never verified their claim that there were no recordings of the disputed events. Proposals by the complainants and the Croatian Ombudsman to establish contact between the complainants and the police by inspecting the signals from their mobile phones and the GPS of the police car were ignored, and the statement by the Serbian authorities that the complainants were forced to return to Serbia was not addressed. Finally, the authorities refused to provide the complainants’ lawyer with information about the investigation, and the complainants were only allowed to meet with the lawyer after a certain period. The Court concluded that the investigation into M.H.’s death was ineffective, leading to a procedural violation of Art. 2.

			In the same case, it was held that four months after this tragic event, on 21 March 2018, this Afghan family illegally entered the territory of Croatia, where the police placed them in a transit centre for immigrants in Tovarnik to verify their identity. After several rejected asylum applications, they managed to leave Croatia, also illegally, after being placed in an open centre in Kutina. The Court found that although the material conditions in the Tovarnik centre were satisfactory and the applicants received medical and psychological assistance, some aspects resembled a prison (e.g. the presence of police officers, barriers in the corridors, and bars on the windows). The Court took note of the Croatian Ombudsmen’s comments on the inadequacy of the centre for the accommodation of the children, along with the fact that they were in a particularly vulnerable state, considering that most of them had witnessed the death of their sister near the border. The Court also noted that these children had spent two months without any organised activity to occupy their time, which led to a violation of Art. 3 of the Convention in respect of minor children.76 As can be deduced from the judgment, the Court did not consider either the guilt of the person who exposed his family to an unsafe journey of thousands of kilometres without choosing the first safe state, nor the obligations of an EU Member State to comply with common asylum legislation aimed at preventing illegal entry into EU territory by applying unconditionally, almost in an ideal vacuum, Art. 3.

			In D. v. Bulgaria,77 in 2021, the complainant, a former journalist by a Turkish daily newspaper in Bozova, Turkey, entered Bulgaria illegally with a trailer attached to a heavy goods vehicle. He was fleeing the persecution of journalists following the 2016 coup attempt when he was arrested on 14 October 2016 by Bulgarian border police at the Bulgarian-Romanian border. During and after his arrest, he repeatedly indicated that he wished to seek protection in Bulgaria, but the authorities who ordered his removal did not consider his explanations to amount to a request for protection, and no procedure was initiated with the authorities responsible for international protection. The Court was struck by the flagrant failure to examine the applicant’s particular situation and found a violation of Art. 3, in that within 24 hours of his detention, the applicant was expelled to Turkey, his country of origin, from which he had fled, without prior examination of the risks to which he was exposed in the light of Art. 3 of the Convention and, therefore, of his application for international protection.

			In the case of S.F. and Others v. Bulgaria,78 in 2021, the applicants, three Iraqi minors who had fled Iraq with their parents, were intercepted by police at the Bulgarian-Serbian border and detained (together with their parents) in a border police detention centre in Vidin, Bulgaria. The complainants were detained for 30–42 hours in a filthy facility with used mattresses and bedding, rubbish, and a wet cardboard on the floor. Access to the toilet was limited, forcing them to urinate on the floor of the cell in which they were held. The authorities failed to provide the complainants with food and drink for more than 24 hours and the complainants’ mother only had access to the bottle and milk of the youngest complainant, who was one and a half years old, approximately nineteen hours after they were taken into custody.

			In the decision related to this case, the Court did not focus on the evaluation of the duration of placing a person in a place with degrading and inhumane conditions, but on the intensity of such treatment, showing that the combination of the aforementioned factors must have affected the applicants considerably, both physically and psychologically, and must have had particularly adverse effects on the youngest applicant, given his very young age. The European court held that, although it was true that the Member States located on the external borders of the EU had difficulties in dealing with the massive influx of migrants, it cannot be said that, at that time, Bulgaria was facing a situation of emergency of such proportions that it was practically impossible for its authorities to ensure minimally-decent conditions in the short-term detention centres where they decided to place migrant minors immediately after their interception and arrest. In any case, given the absolute nature of Art. 3, an increasing influx of migrants could not absolve a Member State of its obligations under this provision, therefore the Court found a violation of Art. 3 of the ECHR. As occurred in the case of M.S.S. v. m./Belgium and Greece, the Court did not consider the special situation in which some Member States that are overwhelmed by migration waves may find themselves.

			In the case of R.R. and Others v. Hungary,79 in 2021, the applicants, an Iranian-Afghan family of five, arrived in Hungary from Serbia and applied for asylum in the Röszke transit zone. They remained in an isolation area owing to a hepatitis infection and complained that the services in that area were inadequate, the food was not appropriate for their age, and the police services carried out frequent invasive checks, including being present at gynaecological examinations. In addition, as the father had applied for asylum in Hungary before entering the transit zone with his family, he was assigned accommodation in this zone but was not offered free meals and had to eat his family’s leftovers. Finally, following an initial rejection of their asylum application, the applicants were recognised as beneficiaries of subsidiary protection.

			The lack of a food supply raised an issue under Art. 3 in relation to the first applicant, given his state of extreme poverty and total dependence on the Hungarian Government during his stay in the Röszke transit zone. The physical conditions of the container in which the family stayed, the inappropriate facilities for the children, the irregularities in the provision of medical services, and the prolonged stay in the area constituted a further violation of Art. 3 in relation to the applicant’s mother and the children.80 According to the Court, the provision of food by NGOs that do not have a legal relationship in this regard with the state cannot be a circumstance of graduation. The family’s stay in the Röszke transit zone was a deprivation of liberty due, inter alia, to the absence of any domestic legal provisions setting the maximum length of the applicants’ stay, the excessive length of the applicants’ stay, and the conditions in the transit zone. Their deprivation of liberty was unlawful under Art. 5(1), as there was no strictly defined legal basis for the applicants’ detention, and the Hungarian authorities had not issued any formal reasoned decision for detention. Here, the Court reiterated the factors set out in Ilias and Ahmed v. Hungary. At the same time, Art. 5(4) was also violated because the applicants had no means by which a court could have promptly decided on the lawfulness of their detention. From this ruling, it follows that the ECtHR, when it has an interest, relies on the reports and activity of NGOs, but when NGOs practically help the state in fulfilling its obligations through their activity, it ignores or minimises their contribution.

			In the case of T.K. and Others v. Lithuania,81 in 2022, the husband and wife applicants arrived in Lithuania, coming from Tajikistan, in January 2019 and applied for asylum, claiming that they faced a risk of persecution in their country of origin because of the first applicant’s political activities, and because the second applicant was being persecuted as her and her daughters wore hijab. The Lithuanian authorities rejected the asylum applications repeatedly lodged, finding that the applicant’s accounts were not credible, perceiving that she was neither persecuted nor wanted by the Tajik authorities for her political activity, and that the restrictions on wearing the hijab did not rise to the threshold of seriousness required to constitute persecution or inhuman or degrading treatment.

			On 23 December 2020, the ECtHR duty judge granted the applicants’ request for an interim measure under Art. 39 of the Court’s Rules, indicating to the Lithuanian government that they should not be relocated to Tajikistan during the proceedings before the Court. The Court determined that the fact that it has not been credibly established that the applicants have been ill-treated or threatened in the past in their country of origin is not determinative when assessing whether there is a real risk. The Court took inventory of the reports of the United Nations Human Rights Committee, Human Rights Watch, Amnesty International, Freedom House, and US State Department. Then, it observed that although the above mentioned reputable sources do not explicitly state that a person simply having any links to the Islamic Renaissance Party of Tajikistan, however remote, would necessarily be at risk of persecution, they described a widespread harassment of political opponents, and contained information about hundreds of members of banned political parties being arbitrarily detained and imprisoned on politically-motivated charges (e.g. thousands of members included in international search lists). Based on this general information, the Court, underlining the absolute nature of the rights guaranteed by Art. 3 of the Convention, found that there would be a violation of this provision if the applicants were moved to Tajikistan without a new assessment of their claims, and their return there would expose them to a risk of mistreatment.

			In view of the above, the Court decided that, given that the national authorities had not sufficiently assessed the existence in Tajikistan of a practice of ill-treatment of persons who were in a similar situation to the applicants, their return to Tajikistan without a new assessment in this respect would violate Art. 3 of the Convention. It also indicated to the Government, pursuant to Art. 39 of the Rules of Court, that it was desirable, in the interest of the proper conduct of the proceedings, not to expel the applicants until the present time.

			In this way, the ECtHR practically opened “Pandora’s box” from two points of view. On the one hand, it launched an encouragement/urge to future asylum seekers to present untrue/fantasy factual situations, and turned the burden of proof into the national authorities, who cannot intervene in the internal affairs of other states. On the other hand, it overestimated the importance of reports and the monitoring carried out by NGOs and US institutions, to which the positive law of the Council of Europe or public international law in general does not reserve any role in the procedure judicial.

			By consistently failing to apply positive law on “safe states” or on the conditions of entry of aliens into a country, as well as to consider the undue burden on state authorities on the frontline of migration, the ECtHR is pushing the issue and relativising the “rule of law” principle, giving the impression/encouragement that anyone in this world who invokes an unproven ground of persecution and who has passed through 10 safe countries before arriving in a State in which he/she has lodged an asylum application will be able to count on a positive outcome to his/her application, at least by acquiring subsidiary protection status in the Western part of the European continent.

			6.2. Art. 5: Right to liberty and security

			There may be various obstacles to the removal of an asylum seeker coming from the risk of a flagrant violation of Arts. 5 (Right to liberty and security) or 6 (Right to a fair trial) of the Convention in the country of destination. As stated in the official ECtHR literature,82 Art. 5(1)(f) of the Convention allows States to control the liberty of aliens in the context of immigration in two different situations. First, the initial part of this provision allows for the detention of an asylum seeker or other immigrant before the State grants authorisation for entry; second, the second part of Art. 5 § 1 gives States the right to keep a person in detention for the purpose of expulsion or extradition.

			The question of when the first part of Art. 5 § 1(f) ceases to apply when the individual has been granted a formal entry or residence permit depends largely on national law. Such detention must be compatible with the general purpose and requirements of Art. 5, in particular its lawfulness, including the obligation to comply with the substantive and procedural rules of national law. However, compliance with domestic law is not sufficient, as a deprivation of liberty may be lawful as a matter of domestic law, but may still be arbitrary.83 In the case of mass arrivals of asylum seekers at State borders, subject to the prohibition of arbitrariness, the requirement of lawfulness under Art. 5 can generally be regarded as satisfied by a domestic legal regime which provides, for example, only for the name of the authority competent to order the deprivation of liberty in a transit zone, the form of the order, the possible grounds and limits of the order, the maximum duration of detention and, as required by Art. 5 § 4, the applicable judicial remedy.84 However, legality problems may arise where: the detention was based on an administrative circular; the legal basis was not publicly available; no maximum period of detention was laid down in the legislation.

			Even if detention under Art. 5 § 1(f) is not required to be reasonably necessary in the case of adults who are not particularly vulnerable, it must not be arbitrary. Detention is not arbitrary, but carried out in good faith, if: it is closely linked to the purpose of preventing the unauthorised entry of the person into the country; the place and conditions of detention are appropriate, bearing in mind that the measure does not apply to persons who have committed offences but to foreigners who, often in fear for their lives, have fled their own country; it does not exceed the period reasonably necessary for the purpose. Once an alien has received a final expulsion order, his/her presence is no longer “lawful” and he/she can no longer avail himself of the right to freedom of movement as guaranteed by Art. 2 of Protocol No. 4.85 Furthermore, under the second part of Art. 5 § 1 (f), States have the right to keep a person in detention for the purpose of his/her expulsion or extradition. Detention cannot be arbitrary in this case either.

			Meanwhile, detention will not be considered reasonably necessary, for example, to prevent the person from committing a crime or fleeing, but will only be justified while the removal or extradition proceedings are pending. In this context, it is irrelevant whether the underlying decision to expel or surrender is justified under national law or the Convention if the expulsion, extradition, or surrender proceedings are not carried out with due diligence. Since asylum seekers cannot be expelled before their asylum application has been decided, in a number of cases, the Court has found that there is no close link between the detention of an applicant who has lodged an asylum application which has not yet been decided, and the possibility of expelling him/her, nor any good faith on the part of the national authorities.

			Another problematic legal situation arises when extradition overlaps with the asylum procedure following the submission of an asylum application during the extradition procedure. In the case of Komissarov v. Czech Republic,86 the Court was faced with a situation where the applicant was detained pending extradition and, in the following day, lodged an asylum application, which prevented his extradition and led to a halt in the extradition process pending the asylum procedure. The latter procedure was significantly delayed and led to the applicants detention pending extradition not being “in accordance with the law”. Meanwhile, detention for extradition purposes may be arbitrary from the outset because of the person’s refugee status, which prohibits extradition.

			Now, let us take a look into cases in Eastern and Central European countries involving judgements by the ECtHR. In the Singh v. the Czech Republic case,87 in 2005, the applicants, Indian nationals, were remanded in custody on Czech territory on 11 November 1996, where they were lawfully residing. Then, on 9 April 1998, the Prague 7 District Court found the applicants guilty of committing the offence of smuggling migrants, sentencing them to 21 months’ imprisonment and indefinite expulsion. On 31 July 1998, the district court decided to detain the applicants pending deportation, with effect from 11 August 1998, the day on which the applicants were to serve the prison sentence. The applicants were detained until 11 February 2001 with a view to deportation, which did not take place as it was not possible to obtain travel documents for them.

			

			The Court noted that the applicants’ detention pending deportation began on 11 August 1998, after they had served their prison sentence, and ended on 11 February 2001 with their release. That is, it took two and a half years, for which reason the Court considered that the Czech authorities had not shown due diligence in dealing with the applicants’ case, and that the period of two and a half years could not be regarded as reasonable in the present case. Therefore, it found that there had been a violation of Art. 5 § 1 (f) of the Convention. The Court also compared the present case with other cases in which it had found that the requirement of “promptness”, within the meaning of Art. 5 § 4, had not been complied with, and in view of the fact that during that period the applicants had been deprived of the right to lodge fresh applications, the Court held that the provision had been breached. This entails that States must therefore make an active effort to organise an expulsion, take concrete steps, and provide evidence of the efforts made to secure admission in order to comply with the requirement of diligence, with an example being where the authorities of a receiving State are particularly slow in identifying their own nationals.

			In the Mikolenko v. Estonia case,88 in 2009, the Estonian authorities ordered the arrest of the applicant, a former Soviet army officer, on 29 October 2003 with a view to deportation. His immediate deportation was not possible, as he did not have valid travel and identification documents. From 4 November 2003, the applicant was detained in the Harku deportation centre, a facility with a guarded perimeter, and then kept under visual and electronic surveillance until 8 October 2007, when the Tallinn Administrative Court refused to extend the applicant’s detention any further. This Administrative Court found that the length of his detention had become disproportionate and, in those circumstances, unconstitutional, ordering his release. Meanwhile, the ECtHR held that: the deprivation of liberty must be “lawful” (i.e. ordered on the basis of a “procedure prescribed by law”); concordant with the purpose of protecting the individual against arbitrariness; the place and conditions of detention must be appropriate; the duration of detention must not exceed the duration reasonably necessary for the purpose sought. The Court reiterated that deprivation of liberty under Art. 5 § 1(f) is justified only as long as the removal proceedings are pending, or in the specific case that the applicant’s detention for removal was extraordinarily long. The person was detained for more than 3 years and 11 months in this case, and the expulsion of the applicant had become practically impossible, since for all practical purposes it required his cooperation, which he was unwilling to offer. The Court found a violation of Art. 5 § 1 of the Convention by holding that the applicant’s detention for such a long period, even if the conditions of detention as such were adequate, could not be justified by an expected change in the legal circumstances, and that the authorities in fact had other measures at their disposal than the applicant’s prolonged detention in the removal centre.89

			

			In conclusion, for detention to comply with the second part of Art. 5 § 1 (f), there must be a realistic prospect that expulsion or extradition will take effect, and detention cannot be said to be effected with a view to the alien’s expulsion if expulsion is or becomes impossible because the alien is unwilling to give his/her cooperation (i.e. because cooperation is necessary for the procedure to be undertaken).

			In the case of Longa Yonkeu v. Latvia,90 in 2011, the complainant, originally from Cameroon, entered the EU through Latvia in 2008 travelling via Russia Federation, without applying for asylum at the time. On 22 March 2008, he tried to cross the border into Lithuania, where he was arrested on suspicion of using false documents and convicted, but applied for asylum. At Lithuania’s request, the complainant was transferred to Latvia, where he was detained in an accommodation centre for foreign detainees from 23 December 2008 until the date of his deportation to Cameroon on 9 January 2010. The Court noted that the detention of the applicant until 20 May 2009 was justified and lawful, but from 20 May 2009 and onwards, the asylum procedure concerning the applicant’s first application ended; thus, the applicant no longer enjoyed the status and rights of an asylum seeker in Latvia, and under domestic law, the detention of an asylum seeker after the date of a final decision in the asylum procedure was not authorised. However, the Court held that when the applicant was detained with a view to his expulsion in the same period from 20 May 2009 to January 2010, the detention was justified.

			Thus, although the Court found a violation of Art. 5 § 1 of the Convention in respect of these periods and awarded the applicant the sum of EUR 9 000 in respect of non-material damage, in the grounds of its decision, it distinguished between detention following a rejected asylum application and detention necessary to enforce a removal order. It specifically found that after the rejection of an asylum application, a person cannot be detained in a new asylum procedure or following the rejection of that application. Meanwhile, the detention imposed with a view to expulsion was justified. As can be seen, the ECtHR has not remained consistent with its practice in the Mikolenko v. Estonia case, as it condemned the excessive length of detention for expulsion in one case and qualified as justified the detention ordered for expulsion in another.

			This inconsistency takes on new forms in the case that follows. In the case of M and Others v. Bulgaria,91 in 2011, the applicants were an Afghan national, his wife (Armenian national), and their two minor children living in Bulgaria. M entered Bulgaria in 1998, where he converted to Christianity in 2001 and was granted refugee status in 2004 on the grounds that he faced religious persecution in Afghanistan. On 6 December 2005, the Director of the National Security Service, on charges of migrant smuggling, ordered M’s detention for deportation to an unspecified country on the grounds that he posed a “serious threat to national security”, but because the Afghan Embassy in Sofia refused to issue an identity document, he could not be deported. On 1 September 2008, the ECtHR issued an interim measure under Art. 39 of Regulation 39, requiring Bulgaria to refrain from expelling M to Afghanistan until further notice. M was released on 3 July 2009.

			In the light of the above facts, the Court observed that detention pending expulsion is compatible with Art. 5(1) only if the expulsion procedure is ongoing and carried out with due diligence. The Court ruled that M’s detention was not in compliance with Art. 5(1) because of (a) M’s detention for more than two years, (b) the 14-month delay between the order and the first application for identity documents, (c) the 19-month delay between the first application and the second application, (d) and the uncertainty caused by two separate detention orders. The ECtHR also found a violation of Art. 5(4) because the Bulgarian courts, by requiring M to follow two separate procedures to challenge the two detention orders, did not provide an effective review of his detention. In the first procedure, the Court refused to examine his appeal, while in the second the appeal took two and a half years to be allowed and did not result in his release. The ECtHR found that the Bulgarian courts, which examined M’s appeal only formally, had given the authorities too wide a margin of appreciation on grounds of national security, without there being any evidence to justify the detention order and the risk of arbitrariness resulting from this procedure was considered a violation of Art. 8 (right to respect for his private and family life). In addition, the ECHR observed that, in Bulgaria, the remedies against expulsion on grounds of national security did not have suspensive effect and were inadequate. Therefore, a violation of Art. 13 (Right to an effective remedy) was found.

			Importantly, the Court noted that, in view of a number of previous cases in which similar infringements on the part of Bulgaria had been found, it was necessary to assist the Bulgarian Government in the enforcement of these judgments. The Court recommended measures including amendments to aliens legislation to improve the judicial review of expulsion orders, ensure that the country of destination is indicated in a legally binding act, and give automatic suspensive effect to expulsion appeals. As can be seen, not even national security interests or the fight against terrorism can be successfully invoked by Member States before the Court. Moreover, the Court decided to assist the Bulgarian government in adapting its legislation in this field.

			In the case of Nabil and Others v. Hungary,92 in 2015, three Somali nationals entered Hungary from Serbia, where they were then intercepted and arrested by police in November 2011 for deportation. On 9 November 2011, the applicants applied for asylum and their detention was extended until 24 March 2012 three times by a court, which always based its decision on section 54.1(b) of the Immigration Act,93 under which detention of third-country nationals is possible when they refuse to leave the country or can be presumed to be delaying or preventing the enforcement of removal. Regarding the first three days of the applicants’ detention, a period during which they had not yet applied for asylum, the Court was satisfied that the measure served the purpose of detaining a person with a view to removal, in accordance with the second part of Art. 5(1)(f) of the Convention and Art. 54(1)(b) of the Hungarian Immigration Act. The Court also noted that the second part of Art. 5(1)(f) of the Convention was not applicable to the applicants. Regarding compliance with domestic law, the Court found that none of the four court judgments that reviewed the lawfulness of the applicants’ detention between November 2011 and February 2012 effectively assessed whether the domestic legal conditions for the applicants’ continued detention were met, and found a violation of Art. 5 §1 of the Convention between 8 November 2011 and 3 March 2012.

			In the O.M. v. Hungary case,94 in 2016, the applicant crossed the Hungarian border from Serbia in June 2014, where he was detained by a patrol of border guards as he was unable to produce supporting documents regarding his identity or his right to stay in the country. He applied for asylum, saying he fled Iran because of his homosexuality, and that criminal proceedings had been initiated against him in Iran for this reason. The competent court ordered his detention from 26 June 2014 to 22 August 2014. The complainant requested on several occasions to be released from detention or transferred to an open facility, explaining that he found it difficult to cope with asylum detention for fear of harassment because of his sexual orientation. His multiple requests were rejected. The complainant was recognised as a refugee by the Hungarian authorities on 31 October 2014. The ECtHR found that the obligation to cooperate does not require an asylum seeker to provide documentary evidence of identity and nationality, but requires cooperation with the asylum authority (e.g. to disclose the circumstances under which he fled; communicate relevant personal information; facilitate clarification of his identity, etc.). Furthermore, it can be inferred from section 5(3) of the Hungarian Asylum Act that the submission of documents is not the only option for asylum seekers to prove their identity and nationality. Therefore, the Court concluded that O.M.’s situation was not assessed in a sufficiently individualised manner as required by national law.

			The ECHR also held that national authorities should pay particular attention to asylum seekers who claim to be part of a vulnerable group in their country of origin, in order to avoid situations that may reproduce the difficult situation that forced these persons to flee in the first place. In O.M.’s case, the Hungarian authorities failed to do this when they ordered his detention without considering the extent to which him, as a vulnerable person—e.g. LGBT persons such as the applicant—would be safe or not in detention among other detained persons, many of whom come from countries with widespread cultural or religious prejudices against people of different sexual orientations. The ECHR therefore found once again that the national authorities had failed to make an individualised assessment of the applicant’s case and his membership of a vulnerable group by virtue of his sexuality, and in the light of all these considerations decided that the applicant’s detention had been borderline arbitrary in violation of Art. 5 § 1 ECHR. It can be seen that in the Court’s view, the grounds of political persecution or those based on sexual orientation become absolutes which, in addition to not having to be proven, unconditionally justify the asylum application.

			In M.M. v. Bulgaria,95 in 2017, the complainant, M.M., was a stateless person of Palestinian origin born in 1991 in Damascus, who arrived in Bulgaria in 2008, and lived in Sofia. After two applications for a refugee status were rejected, the Refugee Agency granted him humanitarian status, but by an order of 13 July 2013, the National Security Agency withdrew the complainant’s residence permit and ordered his expulsion, as well as a ten-year entry ban. This was on the grounds that his presence in the country posed a threat to national security. He was also held in detention from 13 July 2013 until 16 December 2014, a time during which he was in court with the Bulgarian authorities. The Court reiterated that the requirement of a “short time” must be assessed in the light of the circumstances of each case and, inter alia, the complexity of the issues to be decided; in the present case, the examination of the applicant’s appeal appeared to exceed the time limits provided for under domestic law both at first instance and on appeal. The Court reiterates in this regard that it is for the Contracting States to organise their judicial systems in such a way as to enable their courts to meet the requirements of the Convention and, in particular, of Art. 5 § 4.96 The time that elapsed since the lodging of the appeal on 30 December 2013, namely approximately nine months, could not be considered as meeting the “short period” requirement of this provision, and therefore a violation of Art. 5 § 4 occurred. The conclusion that can be drawn from this is that regardless of the national procedural provisions devised by a Member State, it is incumbent on the courts to comply with the requirement of a speedy/rapid disposal of cases involving asylum, expulsion, or even extradition.

			In the case of Al Husin v. Bosnia and Herzegovina,97 in 2019, the Syrian citizen Al Husin had been in the former Yugoslav state since 1983 and obtained citizenship, but his Bosnian citizenship was withdrawn in 2007 due to a criminal offence, which led him to apply for asylum. In 2008, following the rejection of his application, he was placed in an immigration centre for security reasons. Although the ECHR found, at the applicant’s request, that deportation to Syria would expose him to the risk of being subjected to treatment contrary to Art. 3 of the Convention, and that his detention constituted a violation of Art. 5 § 1 of the Convention, he was held in detention for more than eight years, while 38 states appealed by Bosnia and Herzegovina rejected his removal. The Court reiterated the principle that Art. 5 § 1 (f) does not require detention to be regarded as reasonably necessary, but that it will only be justified as long as expulsion or extradition proceedings are pending and are carried out with due diligence. The Court also drew attention to the principle of legality and avoidance of arbitrariness. In the present case, the reasons for the detention of the applicant did not remain valid for the entire period of eight years because, after contacting more than 40 countries with a view to expulsion, there was no realistic prospect of expulsion. In this respect, the Court found a violation of Art. 5 § 1(f) for the period from August 2014 to February 2016.

			However, in the end the question arises, how should we regulate the situation of persons who constitute a danger to national security, cannot be expelled to their country of origin, and are not received by any state of the world community? We may need to wait for a 9.11-type disaster to occur before we can act reactively. In my opinion, states cannot refuse to receive their own citizens expelled from other countries without violating their own national legislation, and the prospect of returning “problem persons” to the countries from which they have fled must remain a reason for them to refrain from committing anti-social acts, regardless of their scale.

			The case of Shiksaitov v. Slovakia,98 in 2020, mainly concerns the alleged unlawfulness of the applicant’s provisional arrest in Slovakia, when he had previously obtained refugee status in Sweden and was travelling from Sweden to Ukraine, and his subsequent detention for one year, 9 months, and 18 days with a view to extradition to the Russia Federation. As regards the applicant’s detention pending extradition, the Court agreed with the national courts that such detention was not fundamentally prohibited, as the decisions of the Swedish authorities were not binding on Slovakia. Moreover, it was acceptable that the Slovak authorities had examined the applicant’s case in detail, especially as the Swedish authorities had not checked his status with Interpol. In general, the detention of the applicant was justified by the need to detain him in Slovakia in order to establish whether there were any legal or factual obstacles to his extradition. In its judgment, the ECtHR unanimously found that there had been a violation of Art. 5 § 1 (Right to liberty and security) and Art. 5 § 5 (Right to compensation in case of unlawful arrest) of the ECHR. The Court found in particular that the applicant’s arrest and individual detention orders were in conformity with Slovak law and the Convention. However, the total duration of the applicant’s detention was too long, and the grounds for his detention ceased to be valid, thus violating his rights. The Court also found that the applicant did not have an enforceable right to compensation for the above violation.99 It follows from this judgment that the acquisition of refugee status in a particular country does not prevent other States from carrying out extradition proceedings at the request of a third State if the refugee arrives in their territory.

			In Komissarov v. the Czech Republic,100 in 2022, the Court held that in situations where extradition and asylum procedures run concurrently, domestic law provides for separate time-limits for the processing of the asylum application and the rendering of a decision by the competent authorities. Still, in both cases, the decision must be taken “without undue delay”. This was unlike the present case, where the asylum procedure took almost 17 months, instead of the six months provided for under domestic law. In the Court’s view, strict time-limits for examining asylum applications constitute an important safeguard against arbitrariness, so under both domestic law and the Convention, the domestic authorities had an obligation to demonstrate due diligence. Thus, as a result of the delays in the asylum procedure, the length of detention pending extradition did not comply with domestic law, constituting a violation of Art. 5 § 1 (f) of the Convention.101

			In Nikoghosyan and Others v. Poland,102 in 2022, the applicants, five Armenian citizens and members of the same family (i.e. parents and children) were caught in November 2016 while trying to illegally cross the Polish border. Although they tried to apply for international protection, they were automatically placed, as asylum seekers, in detention for six months without an individualised assessment of their specific situations and needs. While the Court acknowledged that the domestic courts had considered the alternative of imposing a less restrictive measure on the applicants, it also noted that after the domestic courts verified that the applicants had only EUR 50 on them and no address in Poland, they simply concluded that the applicants did not qualify for any alternative measure under the law. The Court concluded that the detention of both the adult and the child applicants for a period of almost six months was not a measure of last resort for which there was no alternative. Accordingly, the Court found a violation of Art. 5 § 1 (f) of the Convention, and ordered Poland to pay the sum of EUR 15 000 by way of non-material damage.

			The case of M.M. v. Hungary,103 in 2023, concerns the detention of an applicant pending asylum proceedings. Specifically, the applicant, after illegally crossing the border into Hungary, lodged an asylum application on 29 August 2014, on which day the asylum authority initiated the asylum procedure and ordered his detention on the basis of national law.104 The authority referred to the need to clarify the applicant’s identity, given that he had no travel documents, no resources to subsist, and there was thus a risk of absconding during the verification procedure. The Court noted that the application was similar to that in O.M. v. Hungary, in which the Court had found a violation of Art. 5 § 1, and where the decisions ordering and extending the applicant’s detention had referred to the need to clarify his identity and prevent his escape, but where the reasoning was not sufficiently individualised to justify the measure in question, as also required by national law. Finally, the Court concluded that there had been a violation of Art. 5 § 1 of the Convention regarding the applicant’s detention from 29 August to 26 November 2014, and decided to award him the sum of EUR 1 500 by way of costs.

			In H.N. v. Hungary,105 in 2023, the applicant had irregularly crossed the Hungarian border and lodged an application for asylum on 12 August 2014. On 13 August 2014, the asylum authority initiated the asylum procedure and ordered his detention on the basis of the “Asylum Act”.106 It referred to the need to clarify the applicant’s identity in view of the fact that he had no travel documents, the lack of connections in the country, or resources to subsist and the resulting risk of absconding. The Court, finding that the case was similar to that in O.M. v. Hungary, held that there had been a violation of Art. 5 § 1 of the Convention in relation to the applicant’s detention.107

			6.3. Art. 6: Right to a fair trial

			Art. 6 guarantees the right to a fair trial, namely the right of a person to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law, which shall decide either on the violation of his civil rights and obligations or on the merits of any criminal charge against him/her. Forms of unfairness108 regarding this right could include the following: conviction in absentia, without the possibility of a subsequent determination of the merits of the charge; a trial that is a summary in nature and conducted with total disregard for the rights of the defence; detention without any access to an independent and impartial tribunal for the legality of the detention to be reviewed; a deliberate and systematic denial of access to a lawyer, particularly for a person detained in a foreign country; the use in criminal proceedings of statements obtained as a result of torture of the accused or a third person, thus being in violation of Art. 3.

			There was one case from Central and Eastern Europe in the asylum context where non-compliance with Art. 6 was raised. In Andrejeva v. Latvia,109 in 2009, the applicant, Natālija Andrejeva, lived in Latvia from 1954 (age 12 years at the time) until her retirement in 1997, when she had the status of ‘non-citizen with permanent residence’. When calculating her pension, the Latvian authorities did not consider the 17 years during which she worked for companies based outside Latvia, although Latvian citizens are entitled to a pension for all periods worked, including those worked outside Latvian territory and regardless of their social security contributions. On judicial review, a full bench of the Supreme Court of Justice started the hearing earlier than the time notified to the applicant, and subsequently refused the applicant’s request for reconsideration. In the light of the above, the applicant submitted that the Latvian authorities had infringed Arts. 6 and 14 of the ECHR. The Court pointed out, first, that when a State chooses to establish a pension scheme, the individual rights and interests arising therefrom fall within the scope of Art. 1 of Protocol No. 1,110 irrespective of the payment of contributions and the means by which the pension scheme is financed. Second, it stated that the applicant’s pecuniary claim fell within the scope of the aforementioned article, and that the applicant was refused the pension in question solely because she was not a Latvian national. The refusal of the national authorities to consider the applicant’s work “outside Latvian territory” was based solely on her nationality, since it was not disputed that a Latvian national in the same situation as the applicant, who had worked in the same situation/job during the same period, would have received the disputed part of the retirement pension. The Court found that, in the applicant’s case, a “reasonable relationship of proportionality” could not be justified to make the contested difference in treatment compatible with the requirements of Art. 14.

			As regards Art. 6 § 1 of the Convention, the Court found that the applicant had been a party to the administrative proceedings which had been initiated at her request. Accordingly, as the main protagonist in those proceedings, she should have enjoyed all the guarantees deriving from the adversarial principle, and had the right to be present at the hearing of her case, a right which she had been unable to exercise, although she had wished to do so.111

			6.4. Art. 8: Right of respect for private and family life

			According to Art. 8, everyone has the right of respect for his/her private and family life, his/her home, and his/her correspondence, and the public authorities may interfere only in exceptional cases. These interferences are justified on grounds of national security, public safety, the economic well-being of the country, protection of the public order, prevention of criminal offences, protection of health, morals, and rights and freedom of others. In the field of migration, states often intervene in the exercise of this right on grounds of national security.

			The Court set out the relevant criteria for assessing compatibility with Art. 8 of the Convention in the Üner v. the Netherlands112 and Savran v. Denmark cases,113 as follows: the nature and gravity of the offence committed by the applicant; the length of the applicant’s stay in the country from which he/she is to be expelled; the time which has elapsed since the offence was committed and the applicant’s conduct during that period; the nationalities of the various persons concerned; the applicant’s family situation, such as the length of the marriage and other factors expressing the effectiveness of a couple’s family life; whether the husband knew of the offence at the time he entered into a family relationship; whether there are children of the marriage and, if so, their ages; the seriousness of the difficulties the spouse is likely to encounter in the country to which the applicant is to be removed; the best interests and welfare of the children, in particular the seriousness of the difficulties any children of the applicant are likely to encounter in the country to which the applicant is to be removed; the strength of social, cultural, and family ties with the host country and the country of destination; the limited or unlimited duration of the removal; medical aspects.

			The related cases originating from Eastern and Central European countries are those presented hereinafter. In the Slivenko and Others v. Latvia114 case, in 2003, the applicants Tatjana Slivenko (hereinafter T.S.) and her daughter Karina Slivenko (hereinafter K.S.), of Russian origin, who had been resident in Latvia since 1993, were entered into the Latvian residents’ register as “former citizens of the USSR”. Meanwhile, Nikolay Slivenko (hereinafter N.S.) was refused a residence permit in 1994 because he was a former Russian army officer. Following the issuance of an expulsion order in 1996, N.S. moved to Russia, while the applicants remained in Latvia, but following continued persecution by the Latvian authorities, T.S. and K.S. also moved to Russia in 1999, leaving T.S.’s elderly parents without care in Latvia and unable to return to Latvia until 2001.

			The applicants alleged a violation of Art. 14 of the Convention in conjunction with Art. 8 because of the difference in legal treatment between the family members of Russian military officers who were forced to leave Latvia, and other Russian-speaking on a general finding that their removal was necessary for national security was not as such compatible with Art. 8, nor was the implementation of such a scheme without no possibility to consider the individual circumstances of the applicants T.S. and K.S., as they had already integrated into Latvian society at the time and could not be considered as endangering national security. This is because they were part of T.S.’s father’s family, who had retired in 1986, remained in Latvia, and was not considered to present any such danger himself. Therefore, the Court found a violation of Art. 8 of the ECHR in respect of K.S. and T.S., indicating that there was no need to deal separately with the complaint based on Art. 14.115

			In Weller v. Hungary,116 in 2009, a mother from Romania who did not hold Hungarian nationality but lived in Hungary was refused a maternity allowance, although her husband and children had Hungarian nationality. The Court observed that, on the basis of the relevant provisions of the law, a family with children of a Hungarian mother and a foreign father is entitled to maternity benefits. However, this was not the case for the second and third applicants, as their father was Hungarian and their mother was foreign. They were therefore prevented from receiving such an allowance on the basis of that difference. The Court found that the right to an allowance due to a family cannot depend on which of the children’s two biological parents is a Hungarian citizen. It then concluded that this difference in treatment amounted to discrimination, and thus violated Art. 14 of the Convention in conjunction with Art. 8 in the present case in respect of each of the applicants.117

			In the Bistieva and Others v. Poland case,118 in 2018, a Russian national and her three children were detained for almost six months in the Kętrzyn guard centre for foreigners. Originally, the applicant, Mrs. Bistieva, arrived in Poland with her husband and first two children in 2012. After their asylum application was rejected, the family fled to Germany, where Mrs. Bistieva had a third child. German authorities sent her and the children back to Poland in January 2014, where they were detained and the applicant applied for refugee status for herself and her three children. The Polish courts found that the decision to place Mrs. Bistieva in administrative detention was justified because she was an illegal alien in Poland, and had illegally crossed the German border. They were released in June 2014, eventually moving back to Germany. The applicants complained that their detention violated their rights under Arts. 5 and 8 of the ECHR.

			Regarding the applicants’ complaints under Art. 8 ECHR, the Court found that the applicants’ detention interfered with the effective exercise of their family life, but that this interference could initially be considered justified because the family presented a clear risk of absconding. However, reiterating the need to consider other relevant instruments of international law,119 and the broad consensus in international law on the paramount importance of the principle of the best interests of the child, the ECHR found that the Polish authorities failed to assess the impact of detention on the family and children in particular (i.e. failed to fulfil their obligation to consider family detention as a measure of last resort), and failed to consider alternative measures. Respect for the best interests of the child cannot be limited to keeping the family together, but rather includes taking all necessary measures to limit, as far as possible, the detention of families with children. The Court, therefore, concluded that, even considering the risk of the family absconding, the authorities had not provided sufficient grounds to justify the detention for almost six months, which constituted a violation of Art. 8 ECHR.120 The ECtHR also declared the applicants’ complaints under Art. 5 inadmissible, as they had not exhausted the domestic remedies available to them to challenge the lawfulness of their detention.

			In the Hoti v. Croatia case,121 in 2018, the applicant was born in 1962 in the autonomous region of Kosovo in the former Yugoslavia (Socialist Federal Republic of Yugoslavia), and his parents were political refugees from Albania. In 1979, he moved to Croatia, where he has lived ever since without having the nationality of any State. In 2014, his right of residence in Croatia was no longer extended on the grounds that he could not obtain a travel document from the Kosovo authorities. The Court found that the respondent State, contrary to the principles arising from the United Nations Convention relating to the Status of Stateless Persons,122 had failed to comply with its positive obligation to provide an effective and accessible procedure or combination of procedures enabling the applicant to obtain a decision on matters relating to his continued residence and status in Croatia, with due regard for his privacy interests. This constituted a violation of Art. 8, since this stateless immigrant had been unable to regularise his residence status following the break-up of the predecessor State, despite having been tolerated for many years.123

			In the Sudita Keita v. Hungary case,124 in 2020, the complainant was a stateless person (of Somali and Nigerian origin) who had been living in Budapest since 2002 and was unable to regularise his legal status as a refugee. When the question of his expulsion arose, the applicant, who had completed a heavy machinery operator training course in 2010 and had been living with his girlfriend, a Hungarian citizen, in Budapest since 2009, invoked in particular Art. 8 of the ECHR. The complaint related to the authorities’ long-standing reluctance to regularise his situation, claiming that this had a negative impact on his access to healthcare, employment, and his right to marry. The Court found that in fact, contrary to the principles arising from the 1954 UN Convention relating to the Status of Stateless Persons, the applicant, a stateless person, was required to meet requirements which, by virtue of his status, he could not meet. The Court, in para. 41 of the judgment,125 found a violation of Art. 8 in an extremely unconvincing formulation, saying that:

			Having regard to the combined effect of the above elements, the Court is not satisfied that, in the particular circumstances of the applicant’s case, the respondent State has complied with its positive obligation to provide an effective and accessible procedure or combination of procedures enabling the applicant to obtain a decision on the question of his status in Hungary with due regard to his privacy interests under Art. 8 of the Convention.126

			

			6.5. Art. 13: Right to an effective remedy

			Any person whose rights and freedom, as recognised by the Convention, have been violated, has the right to an effective remedy before a national court or tribunal, even when the violation is allegedly due to persons acting in an official capacity. By any person, we also mean migrants, who must have this right before they can turn to the international court, the ECHR. An effective remedy should include the following criteria:

			i. The remedy must be effective in practice as well as in law. It is not enough that remedies are available in theory; they must be accessible in practice, provide adequate redress and not be hindered by acts or omissions of state authorities, and the timeliness of complaints procedures must not take precedence over the effectiveness of the remedy.

			ii. If a single remedy does not fully meet the requirements of Art. 13 ECHR in itself, the full range of remedies available under domestic law may do so.

			iii. Where there are substantial grounds for fearing that the deportation of a person will result in a real risk of treatment contrary to Arts. 2 and 3 of the ECHR, there must be an independent and rigorous examination of any complaint made by the person concerned and of the remedy with automatic suspensive effect.127

			In the D v. Bulgaria case,128 in 2021, the Court found that, regarding procedural guarantees, the applicant was not: provided with the assistance of an interpreter or translator; provided with information on his rights as an asylum seeker (e.g. on the relevant procedures); granted access to a lawyer or a representative of specialised organisations, who would have helped him assess whether his circumstances entitled him to international protection; the Bulgarian Ombudsman was not consulted with a view to supervising the expulsion of the aliens concerned, contrary to the express legal requirement to that effect. These irregularities were for aliens was issued late and sent by e-mail to the centre, while the complainant’s transfer to the border was already in progress. The order contained an annotation to the effect that the complainant refused to sign it, whereas, and contrary to the explanations provided, it is clear that the document could not have been physically handed over. The Court found that as a result of this haste and the failure to follow the relevant internal procedures, which were nevertheless designed to provide protection against the prospect of a swift removal without an examination of the individual circumstances, the applicant was in practice deprived of an assessment of the risk he allegedly faced if returned. At the same time, the expulsion order was implemented immediately, without the applicant being given the opportunity to understand its contents, and thus he was deprived of the possibility under domestic law to apply to the courts for a stay of execution of the order, such that the remedies available were in practice ineffective and inaccessible. Accordingly, the ECtHR found a violation of Art. 13 in relation to Art. 3, as the applicant did not have an effective remedy available to him, although domestic law provided for this.129

			In the Auad v. Bulgaria case,130 in 2012, the applicant, a stateless person of Palestinian origin, applied for asylum shortly after arriving in Bulgaria in May 2009. By a decision of October 2009, the State Refugee Agency refused him a refugee status, but granted him humanitarian protection on the grounds that there was “a real danger and risk of interference with the applicant’s life and person”. However, the following month, the head of the State Agency for National Security issued an order expelling the applicant, on the grounds that he was suspected of terrorism and that his presence in Bulgaria posed a serious threat to national security. The Court held that a planned expulsion would violate Art. 3 of the Convention if it was established that there were reasonable grounds for believing that there was a real risk that the person concerned would be subjected in the country of destination to treatment prohibited by Art. 3, even if it was considered to constitute a threat to national security. Therefore, any national security considerations in the applicant’s case were irrelevant to the only important issue: whether his expulsion would give rise to a real risk of prohibited treatment. The Court also found a violation of Art. 13, because the Supreme Administrative Court expressly refused to address the issue of risk, even if an irreversible risk of death or ill-treatment in the receiving State was alleged, on the grounds that it was irrelevant, and the Government had not indicated any procedure by which the applicant could challenge the authorities’ assessment of his claims.

			At the same time, in view of the serious and irreversible nature of the consequences of expelling aliens to countries where they might face ill-treatment, and the apparent lack of sufficient safeguards in Bulgarian law in this regard, the Court determined that it appeared necessary to assist the Government in the execution of its obligations under Art. 46 § 1 of the Convention.131

			6.6. Art. 14: Prohibition of discrimination

			At first sight, Art. 14 sight simply supplements the other substantive provisions of the Convention and its Protocols, meaning that Art. 14 does not prohibit discrimination as such, but only discrimination in “the exercise of the rights and freedoms recognised by the Convention”. However, the accessory character of Art. 14 does not imply, in any case, that its applicability would depend on the existence of a violation of the substantive provision.132 This relative autonomy of Art. 14 regarding its applicability entails certain procedural consequences, since in some cases the Court first examined the alleged violation of the substantive provision, and then, separately, the alleged violation of Art. 14 in conjunction with the substantive provision in question. Meanwhile, in other cases, the Court found a violation of a substantive provision in conjunction with Art. 14, and did not consider it necessary to examine the violation of the substantive provision separately.133

			Art. 1 of Protocol No. 12 extends the scope of protection against discrimination to “any right provided by law”, therefore establishing a general prohibition of discrimination and an “autonomous” right not to be discriminated against.134 According to the Court’s case law, the concept of discrimination, prohibited by both Art. 14 of the Convention and Art. 1 of Protocol No. 12, must be interpreted in the same way.135

			Discrimination has also been showcased in several Central and Eastern European cases, which are explored below. In the case of Ponomaryov v. Bulgaria,136 in 2011, the applicants A. Ponomaryov and V. Ponomaryov were brothers of Russian nationality who, in 1994, settled in Bulgaria with their mother, A.P., a Russian national, who, following a divorce, remarried a Bulgarian national and was then granted a permanent residence permit on the basis of her marriage. The applicants had the right of residence in Bulgaria on the basis of their mother’s permit. After completing their studies in 10 years in Bulgaria and reaching the age of 18 years, the Bulgarian authorities made the granting of a permanent residence permit and the issue of the graduation documents conditional on the payment of fees.137 The Court first found that the complaint fell within the scope of Art. 2 of Protocol No. 1, and this was sufficient for Art. 14 of the Convention to be applicable, namely that the applicants were clearly treated less favourably than other persons in a similar relevant situation because of a personal characteristic. The Court also recalled that:

			[…] discrimination means treating differently, without objective and reasonable justification, persons in similar relevant situations; in other words, there is discrimination if the distinction in question does not pursue a legitimate aim or if the means used to attain that aim are not reasonably proportionate to it.138

			Accordingly, the Court found that, in the specific circumstances, the requirement for the applicants to pay tuition fees for secondary education because of their nationality and immigration status was not justified. There had therefore been a violation of Art. 14 of the Convention in conjunction with Art. 2 of Protocol No. 1.139

			6.7. Arts. 2 and 4 of Protocol No. 4: Freedom of movement

			According to Art. 2(1) of Protocol No. 4, “Everyone lawfully within the territory of a State shall have the right to liberty of movement and freedom to choose his residence”, and according to Art. 2(2) of Protocol No. 4, “Everyone is free to leave any country, including his own”. However, the exercise of these rights may be restricted for reasons of national security, public safety, the maintenance of public order, the prevention of criminal offences, the protection of health or morals, or the protection of the rights and freedoms of others. Ultimately, this restriction can only be put into practice through the expulsion of aliens, but according to Art. 4 of the same Protocol No. 4, this can only be done individually, with collective expulsions of aliens being prohibited.

			The term “expulsion” here refers to any forcible removal of an alien from the territory, irrespective of the legality, length of stay, place of detention, status, or conduct of the person. An expulsion is characterised as “collective” when there is no reasonable and objective examination of the particular case of each individual within a group, who must be given the opportunity to present their case to the competent authorities individually. The size of the expelled group is irrelevant, as even two individuals may be sufficient to form a group140.

			Hereinafter, ECHR case law in Eastern and Central European cases is presented. In the Soering Stamose v. Bulgaria case,141 in 2013, the applicant was deported from the United States of America to his home country of Bulgaria in 2003, after accepting paid employment in violation of the conditions attached to his student visa. Upon his arrival in the country, the Bulgarian authorities imposed a two-year travel ban on the complainant, and confiscated his passport after receiving a letter from the US Embassy. An application for judicial review of the Bulgarian authorities’ decisions by the applicant was rejected. The Court pointed out that a prohibition on leaving his own country imposed in connection with a violation of the immigration law of another State could be considered justified in certain compelling circumstances, but the automatic imposition of such a measure without regard to the individual circumstances of the person concerned could be characterised as unnecessary in a democratic society. Accordingly, the Court unanimously found a violation of Art. 2 of Protocol No. 4 to the Convention and Art. 13 of the Convention.

			In Shahzad v. Hungary,142 in 2021, the Court interpreted that the rejection of the migrant on a narrow strip of State territory on the outside of a border fence amounted to expulsion after a group of 12 Pakistani nationals, including the applicant, entered Hungary irregularly in August 2016. They cut a hole in the Hungarian-Serbian border fence, there were intercepted, detained, and escorted to the nearest border fence, and then sent by police officers through the gate on the outer side of the fence into Serbia. Importantly, the applicant was sent to the strip of land between the border fence and the actual border between Hungary and Serbia, which belongs to Hungary, formally meaning that the contested measure does not fall within the scope of this provision. However, the Court found that the applicant’s move to the outer side of the border fence amounted to expulsion within the meaning of Art. 4 of Protocol No. 4, since the narrow strip of land without apparent infrastructure on the outer side of that fence served only a technical purpose related to border management, and in order to enter Hungary, the expelled migrants had to go to one of the transit areas, which normally involved crossing Serbia.143 If only the formal status of the strip of land on the outer side of the border fence as part of Hungarian territory were to be considered and the practical realities mentioned above ignored, Art. 4 of Protocol No. 4 would be devoid of practical effectiveness in cases such as the present one, and would allow States to evade their obligations under that provision.

			Accordingly, the absence of an individual expulsion decision cannot be attributed to the applicant’s own conduct. In conclusion, in view of the fact that the authorities expelled the applicant without identifying him and without examining his situation, and in view of the lack of effective access to legal means of entry, his expulsion was collective in nature. Thus, in its decision, the Court unanimously held that there had been a violation of Art. 13 in conjunction with Art. 4 of Protocol No. 4 due to the lack of an effective remedy for the applicant to complain about his expulsion, and ordered Hungary to pay EUR 5 000 by way of non-pecuniary damage.

			I consider that the European Court disregarded the rules of international law in this case, as it did not consider that Serbia was a safe country where the complainant could have been granted asylum, like many other countries (e.g. Turkey, Greece, North Macedonia) through which he passed. Furthermore, instead of submitting an asylum application in these countries, he preferred to fraudulently cross the border of Hungary (the first state in the compact Schengen Area). Meanwhile, the Court described the asylum procedures of a Member State as ineffective without the applicant having attempted to make use of them, disregarded the applicant’s attitude to return voluntarily to the territory of Serbia, and allowed itself to interpret the notion of State territory arbitrarily, acting in unmitigated bad faith towards Hungary.

			In the M.H. and Others v. Croatia case,144 in 2021, the Court found it to be true that, on 21 November 2017, Croatian police officers returned the applicant and her 11 children to Serbia without considering their individual situation and found that their deportation to Serbia was of a collective nature, in violation of Art. 4 of Protocol No. 4 to the Convention.

			In the case of L.B. v. Lithuania,145 in 2022, a Russian citizen of Chechen origin came to Lithuania in 2001, in view of the ongoing war and widespread human rights violations in the Chechen Republic, and was granted subsidiary protection on several occasions between 2004 and 2008. However, since 2018, the Lithuanian authorities have rejected his applications for a passport, something based on the fact that he could obtain a travel document from the Russian authorities. This was the first case in which the Court examined the refusal to issue a travel document to a foreign national. In the Court’s view, Art. 2 of Protocol No. 4 to the Convention cannot be regarded as imposing a general obligation on the Contracting States to issue to aliens residing in their territory a certain document enabling them to travel abroad, but it also pointed out that under Art. 2 para. 2 of Protocol No. 4, the right to leave any country, including one’s own, was granted to “any person”. The applicant was legally resident in Lithuania and had no valid identity documents other than those issued to him by the Lithuanian authorities. The Court held that it could not be considered that the applicant could move freely even within the Schengen area without the requested passport, since without a valid travel document, he could not travel to countries outside the Schengen area and outside the EU, including the United Kingdom, where his children lived. In the meantime, Lithuanian legislation recognised, albeit at a time when it was no longer of use to the applicant, that beneficiaries of subsidiary protection may have a well-founded fear of contacting their national authorities; such a fear is now considered an objective ground for not being able to obtain a travel document from these authorities. In conclusion, the Court found a violation of Art. 2 of Protocol No. 4.146

			In the case of A.A. and Others v. North Macedonia,147 in 2022, in which the applicants, who were Afghan, Iraqi, and Syrian nationals, after breaking through the fence of the refugee camp in Idomeni, Greece, in March 2016, crossed the border by forcing the border fence together with 1 500 other persons. In so doing, they fraudulently entered Macedonian territory, calling their endeavour the “March of Hope”. The ECtHR gave a surprising ruling regarding this case compared to its usual case law; finding that the applicants were intercepted by soldiers shortly after the border was forced, who more or less violently ordered them to return to Greece, did not find a violation of Art. 4 of Protocol No. 4, holding that there was nothing to suggest that the potential asylum seekers were in any way prevented from approaching legitimate border crossing points and lodging an asylum application, or that the applicants had attempted to apply for asylum at the border crossing point before being returned. The applicants in the present case did not even allege that they had ever attempted to enter Macedonian territory by lawful means, and were not interested in applying for asylum in North Macedonia. This solution adopted by the ECtHR should be widely invoked by all Member States exposed to the waves of migration towards their “green” borders.

			In RN v. Hungary148 (2023) the applicant was a Pakistani national who let himself be smuggled across the border into Hungary on 21 June 2017. He claimed before the Court that he had repeatedly been physically assaulted by members of the “field guards”, after which, on the same day, he was detained by Hungarian policemen. These policemen, together with 10 other migrants, took him to the border fence and forced him to walk in the direction of Serbia, without being given a chance to apply for asylum. Importantly, at that time, the complainant was 14 years old and unaccompanied. The complainant complained to the ECtHR that he had been subjected to collective expulsion in violation of Art. 4 of Protocol No. 4 to the Convention, namely that under Art. 13 of the Convention in conjunction with Art. 4 of Protocol No. 4, no effective remedy was available to him.

			The ECtHR, referring to its findings in the Shahzad v. Hungary case, held that the applicant’s removal constituted an expulsion within the meaning of Art. 4 of Protocol No. 4 because it was carried out in the absence of any formal decision or examination of the applicant’s situation. The Court also found that the only means of legal entry into Hungary—namely through the two transit zones—could not have been considered effective in the case of the applicant, who was an unaccompanied minor, given the limited access (daily quota) and the lack of any formal procedure with adequate safeguards governing the admission of individual migrants. Finally, the Court could not ignore the fact that, at the time of his removal, the applicant was an unaccompanied minor and was therefore in an extremely vulnerable situation, having the status of a migrant in an irregular situation149, and in view of the above, the Court found that there had been a violation of Art. 4 of Protocol No. 4 to the Convention and of Art. 13 of the Convention in relation to Art. 4 of Protocol No. 4150.

			In the case of S.S. and Others v. Hungary,151 in 2023, the applicants are seven Yemeni citizens and three Afghan citizens, in fact two families, who were stopped at Budapest International Airport in April 2019 and December 2019, respectively, the former arriving from Istanbul and the latter from Dubai. They tried to enter Hungary using forged travel documents, and after applying for asylum, the Hungarian authorities evacuated them to Serbia. The Court reiterated that in all cases of removal of an asylum seeker from a Contracting State to an intermediate third country without examination of the substance of the asylum application, whether or not the receiving third country is a State Party to the Convention, it is the duty of the State carrying out the removal to examine in detail the question whether or not there is a real risk that the asylum seeker will be denied access to an adequate asylum procedure in the receiving third country, protecting him/her against refoulement. The Court concluded that the respondent State had failed to fulfil its procedural obligation under Art. 3 of the Convention to examine whether the applicants would have access to an adequate asylum procedure in Serbia, the country to which they had been removed, and found a violation of Art. 3 of the Convention in its procedural aspect. The Court also found that the applicants had been removed to Serbia without an expulsion order, but only on the basis of a removal order, implying that they did not have an effective opportunity to present arguments against their removal, and that their removal was of a collective nature, constituting a violation of Art. 4 of Protocol No. 4152.

			In this context, the ECHR does not seem to attach any relevance to the fact that many migrants cross the borders of Council of Europe Member States illegally without being sanctioned, although according to Art. 31 of the 1951 Geneva Refugee Convention, States do not have to sanction “intruders”, unless they come directly from a territory where their life or freedom has been threatened and present themselves without delay to the authorities.

			6.8. Art. 1 of Protocol No. 7 to the Convention: Prohibition of arbitrary expulsion

			Since 1984, under Art. 1 para. 1 of Protocol No. 7 to the Convention:

			An alien lawfully residing in the territory of a State shall not be expelled except in pursuance of a decision rendered in accordance with law, and he shall be able: a. to submit reasons against his expulsion; b. to request an examination of his case; and c. to request to be represented for this purpose before the competent authorities or one or more persons designated by the competent authorities.

			According to Art. 1 para. 2, States may expel an alien before exercising the rights listed in points a, b, and c of Art. 1, where expulsion is necessary in the interests of public order or on grounds of national security. Central and Eastern European countries have resorted quite frequently to expulsions based on national security grounds, and a few cases have even reached the ECHR.

			For example, the case of C.G. and others v. Bulgaria,153 in 2008, concerned three Turkish nationals—two parents and a daughter—who were living in Bulgaria. The first applicant, who was granted a permanent residence permit in 1996, was ordered to be expelled on 8 June 2005 on the grounds that he posed a serious threat to national security. The day after this decision, he was deported to Turkey, without being allowed to contact his wife and daughter or a lawyer. The Court confirmed that the measures taken by the authorities against the first applicant constituted an interference with the applicants’ right to respect for family life, as the decision to expel the applicant was based on the argument that he posed a threat to national security because of his involvement in illegal drug trafficking, in collaboration with several Bulgarian citizens, and based on unspecified information contained in a secret internal document. The courts examining the case did not gather additional evidence in that regard, but confined themselves to a purely formal examination of the first applicant’s expulsion decision. Thus, the Court found a violation of Art. 8 of the Convention, and that the judicial review procedures were not sufficient for the applicants to claim their right to respect for family life, and did not provide an effective remedy, and therefore there was also a violation of Art. 13.

			Regarding the complaint under Art. 1 of Protocol 7 to the Convention, the Court noted that, under this provision, expulsion must be in accordance with the law. Regarding the other requirements of Art. 1, the Court observed that the first applicant had not been given an opportunity to have his case reviewed, in breach of subparagraph 1(b). Still, the first applicant was able to challenge the measures against him only once outside the territory of Bulgaria. Referring to the second paragraph of Art. 1 of Protocol No. 7, the Court reiterated that the first applicant’s expulsion was not based on genuine grounds of national security, and therefore did not fall within the scope of that provision. In view of the above, the Court concluded that the applicant should have been given the opportunity to exercise his rights under Art. 1(1) before being expelled from Bulgaria, and therefore found a violation of this provision.

			In the Ljatifi v. the former Yugoslav Republic of Macedonia case,154 in 2018, the applicant, a Serb national, fled Kosovo in 1999 at the age of 8 years, was granted asylum in 2005, and has been living legally in the Former Yugoslav Republic of Macedonia. In 2014, the Ministry of Interior revoked her asylum status, considering that she was “a risk to national security” and ordered her to leave the country within 20 days of the decision. She unsuccessfully challenged this decision before the Administrative Court and the Higher Administrative Court. In this case, the Court reiterated from its previous case law155 that even where national security is at stake, the concepts of legality and the rule of law in a democratic society require that expulsion measures affecting fundamental human rights are subject to a form of adversarial procedure. It also concluded that the administrative courts limited themselves to a purely formal examination of the expulsion order, and wrongly accepted the general allegation that the applicant posed a risk to national security, without further details. This implies that the Macedonian courts failed to verify whether an expulsion order was issued for genuine reasons of national security, thus constituting a violation of Art. 1(1)(a) and (b) of Protocol No. 7 to the Convention.

			In the Muhammad and Muhammad v. Romania case,156 in 2020, the applicants, Pakistani citizens living in Romania with student visas, were expelled on grounds of national security. The relevant decision was based on classified documents. The applicants did not have access to them, nor were they provided with specific information on the facts and reasons underlying that decision. The Court has developed two guiding principles. First, the more limited the information available to the alien, the more important the safeguards will be; second, where the circumstances of a case reveal particularly significant repercussions for the alien’s situation, countervailing safeguards must be strengthened accordingly. In this case, the ECtHR found that there was a significant limitation on the applicants’ right to be informed of the facts submitted in support of their expulsion, and of the content of the relevant documents, and that the domestic courts did not carry out any examination of the need for such a limitation, nor did they clarify the real national security reasons in question, as domestic law did not allow them to examine such matters of their own motion. The fact that a press release issued by the Romanian Intelligence Service contained more detailed factual information than that provided to the applicants in the course of the previous proceedings contradicted the alleged need to deprive them of specific information. A mere enumeration of the number of legal provisions invoked could not suffice, even if minimally, to constitute adequate information on the allegations. Since their lawyers did not have authorisation to access the classified documents, their mere presence before the national court, without the possibility of being informed of the charges against their clients, was not capable of ensuring an effective defence for the latter. It was also not even clear whether the national courts actually had access to all the classified information, or whether they verified the credibility and veracity of the underlying facts; the nature and degree of their control was not apparent, at least briefly, from the reasoning of their decisions. Thus, the limitations were not counterbalanced in the domestic procedure so as to preserve the very essence of the rights under Art. 1 of Protocol No. 7, which was thus infringed.

			6.9. Rule 39 of the Rules of Procedure: interim measures

			In D.A. and Others v. Poland,157 in 2021, the applicants were Syrian citizens who, between 2013 and 2015, lived and studied in Belarus. After graduation, claiming that they would be persecuted in Syria and that their visas were due to expire in Belarus, they presented themselves on three occasions between 14 and 18 July 2017 at the Polish-Belarus border crossing point at Terespol, Poland. On each occasion, they expressly expressed their wish to lodge an application for international protection, which were rejected by administrative decisions. On 20 July 2017, the applicants, through their chosen lawyer, filed an application under Rule 39 of the Rules of Court, requesting the Court to prevent the applicants’ deportation to Belarus. On 20 July 2017, at 10:08 AM, the Court (the duty judge) decided to apply Rule 39 of the Rules of Court, indicating to the Government that the applicants should not be expelled to Belarus until 3 August 2017. Although the Government had been informed of the interim measure before the planned time of expulsion, the applicants were returned to Belarus at 11:25 AM. In the light of this state of affairs, the Court held that the applicants had not benefited from effective safeguards, which would have protected them from exposure to a real risk of being subjected to inhuman or degrading treatment, as well as to torture. Furthermore, the fact that no procedure involving a review of the applicants’ applications for international protection had been initiated on the five occasions on which the applicants had been present at Polish border crossings, and that—despite their claims of a risk of refoulement—on each of those occasions the applicants had been sent back from the Polish border to Belarus, constituted a violation of Art. 3 of the Convention.

			The Court noted that the circumstances of the rendering of this decision were similar to those described in M.K. and Others v. Poland and found that the decisions in the applicants’ cases constituted a collective expulsion of aliens in the sense prohibited by Art. 4 of Protocol No. 4, in breach also of Art. 13 of the Convention in conjunction with Arts. 3 and 4 of Protocol No. 4 to the Convention.

			The Court’s position on the regime of interim measures is of great importance, in which it has pointed out that the interim measures provided for in Art. 39 are indicated by the Court for the purpose of ensuring the effectiveness of the right of individual petition. Accordingly, the failure of the respondent State to comply with those measures entails a violation of the right of individual petition,158 since a Contracting State is not in a position to substitute its own judgment for that of the Court in order to verify whether or not there was a real risk of immediate and irreparable harm to an applicant at the time when the interim measure was indicated. The Court, noting that the interim measure issued in the applicant’s case has not yet been complied with and remains in force, found that Poland failed to fulfil its obligations under Art. 34 of the Convention, considering that the direction made to the Government under Rule 39 of the Rules of Court should remain in force until the present judgment becomes final, or until the Court takes a new decision on the matter. The Court disregarded the fact that the applicants had never been lawfully admitted to Polish territory.

			

			7. Concluding remarks

			The Council of Europe, as a classical, non-supranational international cooperation organisation, was not able to decisively influence the migration phenomenon until the issue was brought to the attention of the ECtHR in 1999, and this was mostly due to the reluctance shown by its Member States in the field of asylum regulation, respectively owing to the “soft law” actions adopted by its institutions. Still, the Council aims, among other things, to protect human rights on the European continent.

			The right to control the entry, stay, and expulsion of non-nationals belongs to Member States. Although the Convention does not explicitly mention refugees, important protections have emerged from the Court’s case law, including in the areas of non-refoulement, family reunification, and limitation of deprivation of liberty. Furthermore, although this is no new phenomena, Council of Europe Member States sometimes try to evade their obligations under the Convention when it comes to the reception of refugees and migrants. Thus, Member States, while drawing up asylum and immigration policies, increasingly seem to no longer focus on compatibility with the Convention, instead using new methods to prevent the implementation of these obligations. In reality, the ECtHR is looking to the ECHR for barriers to prevent Member States from returning or expelling aliens who have entered their territory illegally, replacing the lack of anchoring the right of asylum in positive law with the impossibility of removing people who do not qualify for refugee status because of substantive or procedural loopholes.

			One important thing to note after analysing the above theme is that only Council of Europe Member States are entitled to determine who among the asylum seekers qualifies for international protection, and the ECHR has no competence to decide on the merits of “who deserves” such protection, even if its case law ensures that Member States “do not forget” to respect human rights even in the procedure of examining asylum applications. A brief conclusion can be borrowed from Laffranque, a judge in the European Court of Human RightsECtHR:159

			In relation to the Court’s case law, it is important to understand that finding by the Court of a violation of the Convention … is not so much a condemnation „against” the country, but it constitutes in a sense a learning lesson for democracy, rule of law, and human rights protection system. However, at the same time, it is quite natural that some of the Court’s judgements are more easily accepted than others. The overall image of the Court is a mosaic of images of the Court in all respective countries of jurisdiction. Thus, the Court cannot take the risk of treating the smaller and less problematic countries as less important for the impact of the overall case law and the image of the Court: every person and every case counts. The Court’s case law is a moving target: it is impossible to make any final deductions […]

			Meanwhile, the pro-person techniques applied in ECHR case law include the reversal of the presumption of state sovereignty in the field of migration, as other ECHR judges have stated in their works.160 This position converges with the very dangerous views of globalist authors who consider that international cooperation in migration governance takes place at the international, regional, and sub-regional level. These views are motivated by the promise of high economic growth resulting from the free mobility of people and labour, and regard that sovereignty considerations often diminish adherence to international law instruments specific to international migration, thus undermining the potential effectiveness of global migration governance.161

			Nonetheless, we can also use, as an epilogue, other findings from the literature, ‘There is no international law of migration, only a patchwork of fragmented international legal regimes, alongside regional and sub-regional systems’.162 The optimists say that in the context of the current refugee crisis in Europe, when both the Council of Europe and the EU Member States have clearly failed, the role of the two European courts ECHR and CJEU has become important because it is they who fill the gaps where individual states and European institutions are unable to prevent the countless human tragedies that have persisted for years. These two institutions are also said to ensure basic minimum guarantees under the rule of law, and it is described that their jurisprudence can constitute a precedent, a model, a minimum standard also for the rest of the world, where fragmented international migration law applies.163 Others, along these lines, consider that the case law of the ECHR in the field of migration constitutes the “backbone” of European law in the field of asylum and migration,164 or at least an example to be followed on other continents.165

			In the absence of a paneuropean “lex specialis” in the field of migration, the ECtHR forces a lex generalis, obliging approximately 600 million Europeans to host several billion people who see a brighter future in changing the continent of their birth in favour of Europe. Meanwhile, the ECtHR ignores the concept of the “first safe country” for refugees for those genuinely persecuted within the meaning of the 1951 Geneva Convention relating to the Status of Refugees. However, in relation to the Central and Eastern European states, it is necessary to highlight some specificities: their approach to the situation of those persons who, either in Yugoslavia or in the former USSR, enjoyed a status, and after the break-up of these “unions”, remained on the territory of the successor states without their legal status of citizenship being synchronised with the new realities.

			Another specificity of the above countries is that they were not colonialist states and do not have “moral debts” to pay to the “oppressed peoples” on other continents, nor did they participate in the US efforts that in the last decade destroyed Iraq, Afghanistan, Syria, Lybia, and other states. Still, owing to their location, they ended up on land migration routes that lead precisely to the territory of the former colonialist states. This entails that they are facing this phenomenon at the front line, but if they were left to apply EU common law on visas, asylum, and migration to the letter, Europe would not be facing a visa, asylum, and migration crisis. Still, the permissiveness of the European Commission and the pressure from the Western European press and ill-favoured NGOs have turned Greece, from a migration point of view, into a lawless place from which waves of economic migrants start, instead of real refugees being legally identified and helped. It can be seen that the countries that are in the way of the waves of migrants due to Greece’s inefficiency have the most unfavourable judgments from the ECtHR, namely 12 judgments regarding Hungary and nine regarding Bulgaria.

			Fortunately, on the basis of the international conventions adopted within the Council of Europe, ‘long-term migrants do not enjoy the status of a national minority on account of their lack of historical presence in a country’.166 Notwithstanding, if we look at the excessive liberalism of some countries such as Sweden, where immigrants can take part in the electoral process without having citizenship, the next step will be for these groups who constantly come to European countries to claim minority or even collective rights.

			Pope Francis said the following in 2021 on a visit to Cyprus:167 ‘The worst thing is that we get used to it. “Ah”, it will be said, “today a boat sank, there are many missing”. This habit is a bad disease! It is a very bad disease!’ We are already in a situation where, as non-politicians, we suffer from the so-called “compassion fatigue” even we jurists, as instead of applying public international law to stop the sources of migration of necessity, we are analysing the flawed, overreaching jurisprudence of the ECtHR, which wants to put out fires with flammable materials or with instruments that were not invented for that purpose.
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			Abstract

			Competences of the European Union have recently become an increasingly interesting issue from a scientific viewpoint. This is primarily because of the law-making activity of European Union institutions, particularly the Court of Justice of the European Union and European Commission. This study aims to analyse the boundaries and rules for exercising the European Union competences in the field of migration and refugee law. The key for this analysis is the principle of conferral, which is of fundamental importance for the limits of European Union competences because of the sovereignty of the subjects of public international law. Moreover, the principles of proportionality and subsidiarity are invoked as determinants for exercising European Union competences. This study explains the meaning of these three principles, particularly focusing on the treaty image of the principle of conferral in the European Union. In this context, it also presents the phenomenon of competence creep described in the literature. The analysis is based on the primary law of the European Union, especially the relevant provisions of the Treaty on European Union and Treaty on the Functioning of the European Union, as a model for the scope of sovereign states’ consent while considering the principle of conferral. Further, the study analyses the secondary law of the European Union regarding its compliance with the primary law, specifying the scope of the European Union’s competences and determining current European Union standards for border checks, asylum, and immigration policies. Consequently, it analyses the decision-maker’s choice regrading compliance of the detailed scope of the European Union competences when encountering doubts that cannot be resolved using a literal or systemic interpretation, that is, where it is necessary to refer to a purposive interpretation. The study concludes with a concise summary proposing how to solve the identified problem.

			Keywords: EU competences, migration law, refugee law, principle of conferral, principle of subsidiarity, principle of proportionality, competence creep

			1. Introduction

			An interesting scientific topic for analysis is the limits assigned to the competences of the European Union (EU)1 under the principle of conferral by the subjects of public international law. The literature contains scientific items related to the phenomenon of competence creep or creeping competence. The essence of competence creep is that the EU extends—particularly through the soft law issued by the European Commission (EC) and jurisprudence of the Court of Justice of the European Union (CJEU)—its competences to areas that have not been assigned to it by the sovereign entities of international law (i.e. states).2 Thus, competence creep occurs when the EU acts beyond the limits of the competences conferred on it by the principle of conferral. Therefore, legal research focuses on the analysis of borders, and the rules for exercising EU competences appear to be up-to-date and justified by tangible needs. For this analysis, the relevant provisions of the Treaty on the Functioning of the European Union (TFEU)3 and Treaty on European Union (TEU),4 as well as the EU picture of the principle of granting as a model for the scope of sovereign states’ consent, are crucial. Selected EU secondary legislation, which set the current EU standards in the fields of border control, asylum, and immigration policies and specify the scope of EU competences, are also helpful. This leads to a discourse related to the decision-maker’s choice when encountering doubts regarding compliance of the scope of EU competences specified in the EU secondary law, with the relevant provisions of the EU primary law determining the limits of these competences. First, the EU image of the award principle is analysed as a foundation for further and more detailed scientific discourse. This is a fundamental principle of public international law, which states that an international organisation such as the EU only has competences that have been transferred to it by sovereign states.5 This transfer can occur based on international agreements, and only the EU primary law has such a status in the EU.

			2. Principle of conferral in the EU

			The principle of conferral is the cornerstone of EU competence, because the source of the EU’s competences are their transfer to the EU by sovereign states. The EU does not have competences that are due to it because it is an international organisation, and it only has competences that it has been granted based on the autonomous decisions of states that are members of this international organisation. This is directly expressed by the EU primary law. According to Art. 5 of the TEU, the limits of EU competences are determined by the principle of conferral, according to which the EU acts only within the limits of competences granted by EU Member States (EUMeSt) under the EU primary law to achieve the objectives set out therein.6 Additionally, Art. 5 of the TEU underlines that any powers not conferred on the EU in the EU primary law belong to the EUMeSt.7 The wording of Art. 5 of the TEU leaves no room for doubt. Art. 3, 4, and 6 of the TFEU remain in synergy with Art. 5 of the TEU. According to Art. 3 of the TFEU, the EU has exclusive competence in areas such as the customs union; establishment of competition rules necessary for functioning of the internal market; monetary policy for the EUMeSt, whose currency is the euro; conservation of marine biological resources under the common fisheries policy; and the common commercial policy.8 The exclusive competence of the EU is characterised by a hard and intrusive approach. In this respect, competences belong exclusively to the EU, and the EUMeSt voluntarily exercised their sovereignty and waived its exercise for the benefit of the EU. According to Art. 4 of the TFEU, the EU shares competences with the EUMeSt if the primary EU law grants it competences that are not related to the areas specified in Art. 3 and 6 of the TFEU. The areas of shared competence include the internal market; social policy in relation to the aspects set out in EU primary law; economic, social, and territorial cohesion; agriculture and fisheries, excluding the conservation of marine biological resources; environment; consumer protection; transport; trans-European networks; energy; freedom, security, and justice; and common public health safety issues with respect to the aspects set out in the EU primary law.9 When interpreting the norm included in Art. 4 of the TFEU, it implies that the EU has a field of competence to act in the aforementioned areas in the dimension specified by detailed provisions of the EU primary law. Thus, within the scope of shared competences, what has been transferred to the EU by sovereign states, included in the EU primary law, and defined in terms of scope under specific treaty provisions may constitute EU competences, and what has not been transferred or included in the EU primary law, including that which is not within the specified scope, should not be the subject of EU activity. However, pursuant to Art. 6 of the TFEU, the EU also has the competence to conduct activities aimed at supporting, coordinating, and supplementing activities of the EUMeSt in areas such as the protection and improvement of human health, industry, culture, tourism, education, vocational training, youth and sports, civil protection, and administrative cooperation.10 EU competences, as set out in Art. 6 of the TFEU, are characterised by the soft approach of EU institutions that can support, coordinate, and supplement activities of the EUMeSt and cannot go beyond this dimension. Nevertheless, it is noteworthy that supporting and coordinating the EUMeSt’s activities do not by nature constitute interfering; however, supplementing the activities of the EUMeSt may already be of such nature. Therefore, it is important to note that the EU’s exercise of the competences set out in Art. 6 of the TFEU may not prevent the EUMeSt from exercising its competences.

			In terms of EU competences, an important, even fundamental, supplement is provided by Art. 2 of the TFEU. This article, by systematising the rules related to EU competences, completes the picture of the principle of conferral in the EU that results from the correlation of Art. 5 of the TEU with Art. 3, 4, and 6 of the TFEU.11 According to Art. 2 of the TFEU, first, if the EU primary law confers exclusive competence on the EU in a specific area, only the EU can legislate and adopt legally binding acts, whereas the EUMeSt can do so only with EU authorisation or to implement EU acts. Second, if the EU primary law confers on the EU a competence shared with the EUMeSt in a specific area, the EU and EUMeSt can legislate and adopt legally binding acts in that area. In such a situation, to avoid a conflict of competences, the EUMeSt may exercise competences to the extent that the EU has not exercised or does not exercise a specific shared competence. If the EU first decides to exercise a shared competence and then decides to cease exercising it, the EUMeSt may exercise this competence again to the extent that the EU has ceased exercising it. It is worth emphasising here that an important complement is provided by the principles of both proportionality and subsidiarity, which are principles directly related to the exercise of EU competences; the complement is discussed later. Third, the EUMeSt coordinate their economic and employment policies in accordance with the principles provided for in the EU primary law, which the EU has the competence to define. Fourth, the EU has the competence to define and implement a common foreign and security policy, including the progressive definition of a common defence policy. Fifth, in certain areas and under the conditions provided for in the EU primary law, the EU has the competence to conduct activities to support, coordinate, and supplement the activities of the EUMeSt without replacing their competences in these areas. In this dimension, legally binding EU acts cannot lead to harmonisation of laws and regulations of the EUMeSt. Sixth, the detailed scope and conditions for the exercise of EU competences are determined by the provisions of the EU primary law relating to a specific area.

			The EU competences are broad, resulting from the relevant provisions of the EU primary law. The EUMeSt voluntarily agreed to this scope using their sovereign powers. The EUMeSt assigned competences to the EU in accordance with the principle of conferral, which was included in the relevant provisions of the TEU and TFEU. In the EU, the principle of conferral has a legally regulated image. Based on the treaty nomenclature, the EU has exclusive, shared, and supporting or coordinating competences. In each case, the areas covered by specific competencies are listed. In addition, in the case of shared competences, the EU plays a privileged role, as it depends only on its own decision, subject to the principles of proportionality and subsidiarity, on whether to exercise entrusted shared competence. If the EU decides to exercise shared competence, the EUMeSt lose the possibility of exercising such competence in the scope specified in the treaty, which implies specific “sharing” of competences in the EU arena. This may even lead to the conclusion that shared competences are, in fact, exclusive competences of the EU that are expressed only indirectly, as is the case in Art. 3 of the TFEU. However, the result of both is that the EU is assigned competences that, if exercised by EU institutions, should not be interfered with by the EUMeSt, as the latter have transferred them to the EU in accordance with the principle of conferral. Although the nomenclature of shared competences should be considered inaccurate, it appears that the ratio law of this division is significantly different between exclusive and shared competences. The difference is the subsidiarity principle, which applies only in areas that do not fall within the exclusive competence of the EU.

			There can be only one conclusion to this part of the study: the limits of EU competences are the same as the scope of competences transferred to the EU by the EUMeSt, in accordance with the principle of conferral. These scopes overlap as the EU has no competence of its own. Thus, the source of EU competences is the sovereign competences of the EUMeSt. This implies that if the EUMeSt have transferred competences to the EU, the EU may exercise them but only within the limits of the conferral. If the EU exceeds these limits, the consequences tantamount to competence creep. Therefore, provisions of the TFEU that specify the limits of competences conferred on the EU are of key importance for this analysis. In addition, it appears that other interpretations of the law are not justified by the content of the EU primary law or the principles of public international law and should be regarded as groundless.

			3. Limits of EU competences in migration and refugee law: Area of freedom, security and justice

			The above discussion clarifies that the area of freedom, security, and justice is a shared competence of the EU, and the TFEU itself contains provisions specifying its limits. The EU’s competence in the area of freedom, security, and justice comprises four blocks or categories. The first category includes border checks, asylum, and immigration policies. The second concerns judicial cooperation in civil matters. The third issue concerns judicial cooperation in criminal matters. The fourth concerns police cooperation. It is already clear prima facie that the first segment is of key importance to the subject of this study. According to Art. 67 Para. 2 of the TFEU, the EU has developed a common policy in the field of asylum, immigration, and external border control, based on solidarity between the EUMeSt and fairness towards third-country nationals.12 In this context, Art. 72 of the TFEU directly emphasises that the legal norms defining the competences of the EU in the area of freedom, security, and justice do not violate the EUMeSt’s performance of duties related to the maintenance of law and order and safeguarding of internal security.13 Using treaty nomenclature, this is the exclusive competence of the EUMeSt.

			More detailed limits of EU competences in the field of border checks, asylum, and immigration result from the wording of Art. 77, 78, and 79 of the TFEU. Art. 77 of the TFEU requires the EU to develop a policy aimed at ensuring the absence of any controls on persons regardless of their nationality when crossing internal borders, conducting checks on persons, and efficiently monitoring the crossing of external borders, and the gradual introduction of an integrated management system for external borders. Therefore, the European Parliament (EP) and Council of the European Union (hereinafter referred to as the “Council”), acting in accordance with ordinary legislative procedures, may adopt measures concerning the following: the common policy on visas and other short-stay residence permits; checks to which persons crossing external borders are subject; conditions under which third-country nationals shall have the freedom to travel within the EU for a short period; and any measure necessary for the gradual establishment of an integrated management system for external borders.14 Art. 78 of the TFEU requires the EU to develop a common policy on asylum, subsidiary protection, and temporary protection, aimed at granting appropriate status to any third-country national requiring international protection and ensuring compliance with the principle of non-refoulement.15 This policy must comply with the Geneva Convention of 28 July 195116 and the Protocol of 31 January 1967 relating to the status of refugees,17 as well as with other relevant treaties. For this purpose, the EP and Council, acting in accordance with the ordinary legislative procedure, have the legitimacy to adopt measures concerning the Common European Asylum System, which includes a uniform status of asylum for third-country nationals, valid throughout the EU; uniform status of subsidiary protection for third-country nationals who, without obtaining European asylum, are in need of international protection; common system of temporary protection for displaced persons in the event of a massive inflow; common procedures for granting and withdrawing uniform asylum or subsidiary protection status; criteria and mechanisms for determining which EUMeSt are responsible for considering an application for asylum or subsidiary protection; standards concerning the conditions for the reception of applicants for asylum or subsidiary protection; and partnership and cooperation with third countries for managing inflows of people applying for asylum or subsidiary or temporary protection. In addition, if one or more EUMeSt experience an emergency situation characterised by a sudden influx of third-country nationals, the EUMeSt, at the request of the EC, may adopt interim measures for the benefit of the concerned or interested EUMeSt.18 Art. 79 of the TFEU requires the EU to develop a common immigration policy aimed at ensuring, at every stage, the effective management of migration flows, fair treatment of third-country nationals residing legally in the EUMeSt, and prevention and strengthening of the fight against illegal immigration and trafficking of human beings.19 For this purpose, the EP and Council, acting in accordance with the ordinary legislative procedure, are empowered to adopt measures in the following areas: the conditions of entry and residence as well as standards on the EUMeSt’s issue of long-term visas and residence permits, including those for family reunification; definition of the rights of third-country nationals residing legally in EUMeSt, including the conditions governing freedom of movement and residence in other EUMeSt; illegal immigration and unauthorised residence, including removal and repatriation of persons residing without authorisation; and combat of the trafficking of persons, particularly women and children. Moreover, the EU is entitled to conclude agreements with third countries on the readmission of third-country nationals who do not or no longer fulfil the conditions for entry, presence, or stay in the territory of one of the EUMeSt, their countries of origin, or the countries from which they arrive. In addition, the EP and Council, acting in accordance with ordinary legislative procedures, are authorised to establish measures to encourage and support the activities of the EUMeSt that aim to promote the integration of third-country nationals residing legally in their territories. However, in this case, the possibility of the EU harmonising laws and regulations of the EUMeSt was excluded. Importantly, the powers referred to in Art. 79 of the TFEU do not infringe on the right of the EUMeSt to determine the size of the influx of third-country nationals to their territory in search of employment or self-employment. Moreover, Art. 80 of the TFEU is also important in the context of the entire area of freedom, security, and justice relating to policies on border checks, asylum, and immigration. According to this provision, EU policies on border checks, asylum, and immigration, as well as their implementation, are governed by the principles of solidarity and fair sharing of responsibility between the EUMeSt, including on financial matters.20 In this context, EU policies adopted to implement Arts. 77, 78, and 79 of the TFEU contain, whenever necessary, appropriate measures to apply this principle.

			The cited provisions of the TFEU regarding the scope of EU competence in the context of migration and refugee law are characterised by a certain level of generality. This fact should not come as a surprise, as the provisions of the TFEU, which define the framework for the functioning of the EU and constitute, next to the TEU, a primary legal act legitimising the EU’s activity, cannot be casuistic. However, this implies some problems of interpretation considering the principle of conferral, which is particularly evident during the review of the selected secondary EU law. Nevertheless, it can already be seen that the treaty provisions have a programmatic nature and thus indicate a certain direction the EU should follow. Thus, this type of legislation demonstrates the objectives the EU should pursue. They do not state that this goal has already been achieved, nor do they constitute finite or ready-made legal institutions. Achieving the intended goal is a process that may involve several stages.21 This observation further blurs the transparency of the treaty provisions on border checks, asylum, and immigration from the perspective of the principle of conferral. This implies that there is much room for interpretation here, not so much literal or systemic but more purposive interpretation.22 This leads to the justified conclusion that, based solely on the provisions of the EU primary law, knowledge of the actual limits of competences granted to the EU in the field of migration and refugee law can only be limited. To determine more precisely the boundaries of the competences granted to the EU by EUMeSt in the analysed scope, it is necessary to refer to the appropriate techniques of legal interpretation. Here, a question arises about the entity authorised to make a binding interpretation of the provisions of the EU primary law that directly determines the limits of the competences granted to the EU. This question is essential for analysis, and its answer is a key conclusion supported by scientific discourse. Therefore, this issue is addressed in the final section of this chapter.

			4. Use of EU competences in migration and refugee law

			In the context of the area of freedom, security, and justice, particularly border control, asylum, and immigration policies, one may wonder whether the EU primary law contains any guidance regarding the form of EU secondary legislation. The principle of conferral does not answer this question; however, functioning of the EU is based on two other fundamental principles. In accordance with Art. 5 of the TEU, the limits of EU competences are determined by the principle of conferral; however, the exercise of these competences is subject to the principles of subsidiarity23 and proportionality.24 As stipulated in Art. 5 Para. 3 of the TEU, in accordance with the principle of subsidiarity, in areas that do not fall within the exclusive competence of the EU, the EU shall act only if and insofar as the objectives of the proposed action cannot be sufficiently achieved by the EUMeSt, at either the central or the regional and local levels, but can be better achieved at the EU level because of the scale or effects of the proposed action. Importantly, this provision also emphasises that EU institutions apply the principle of subsidiarity in accordance with Protocol (No. 2) on the application of the principles of subsidiarity and proportionality,25 and national parliaments ensure compliance with the principle of subsidiarity in accordance with the procedure provided for in this protocol. However, pursuant to Art. 5 Para. 4 of the TEU, in accordance with the principle of proportionality, the scope and form of an EU action do not go beyond what is necessary to achieve the objectives of the EU primary law. This provision emphasises that EU institutions apply the principle of proportionality in accordance with the Protocol on the application of the principles of subsidiarity and proportionality; however, in this case, national parliaments no longer have the legitimacy to ensure that this principle is respected in the EU. Thus, Art. 5 of the TEU results in a triad of rules directly related to EU competences. The principle of conferral determines the limits of EU competences, whereas the principles of subsidiarity and proportionality determine the exercise of EU competences. However, it should be noted that the principle of subsidiarity applies only to areas that, according to the nomenclature provided for in EU primary law, do not fall within the exclusive competence of the EU. It is worth recalling that the area of freedom, security, and justice is a shared competence. This fact is important because it leads to the conclusion that EU competences in the fields of border checks, asylum, and immigration policies are governed by all three principles of Art. 5 of the TEU. This implies that, in addition to the principle of conferral, it should be checked whether the objectives of border checks, asylum, and immigration policies can be sufficiently achieved by the EUMeSt, at both the central and the regional and local levels, and whether the exercise of competences by the EU, considering the scale or effects of the proposed action, will lead to better achievement of those objectives. If the conditions of the subsidiarity principle are met, it is necessary to analyse the form of exercise of competences by the EU considering the principle of proportionality. This principle provides a clear indication that the scope and form of EU actions must not exceed what is necessary to achieve the objectives of the EU primary law. The exercise of EU competences occurs through the issuance of the EU secondary legislation, which is of two chief types—directives and regulations. EU directives harmonise or approximate EUMeSt regulations, whereas EU regulations unify legal standards throughout the EU. This leads to the conclusion that, from the perspective of compliance with the principle of proportionality, the EU should first use the possibility of issuing directives for reducing interference with an EUMeSt legal order.

			The EU secondary legislation in the fields of migration and refugee law is extensive.26 Therefore, to analyse the compliance of the provisions of the EU secondary law with provisions of the EU primary law, it is necessary to select an exemplary EU secondary law that will enable the presentation of interpretation problems related to conducting such an analysis. As the legal situation of foreigners seeking international protection in one of the EUMeSt is currently primarily determined by the triad of asylum directives, it appears that their choice is justified and sufficient. The first directive is Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on standards for the qualification of third-country nationals or stateless persons as beneficiaries of international protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and for the content of the protection granted (recast; hereinafter referred to as the “Qualification Directive”).27 The second is Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down standards for the reception of applicants for international protection (recast; hereinafter referred to as the “Reception Conditions Directive”).28 The third is Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures for granting and withdrawing international protection (recast; hereinafter referred to as the “Procedural Directive”).29 The EU’s adoption of the Qualification, Reception, and Procedure Directives proves that it has moved to the second stage of building a Common European Asylum System.30 However, before proceeding to a proper analysis, it is necessary to refer to specific provisions of the triads of asylum directives and their juxtaposition with relevant provisions of the EU primary law. For example, in accordance with Art. 30 of the Qualification Directive, the EUMeSt ensure that beneficiaries of international protection have access to healthcare according to the same eligibility criteria as nationals of the EUMeSt that granted such protection. According to Art. 7 Para. 1 of the Reception Directive, applicants may move freely within the territory of the receiving EUMeSt or within the area designated for them by that EUMeSt.31 According to Art. 15 Para. 3, lit. pursuant to Art. 1(a) of the Procedural Directive, the EUMeSt shall ensure that the person who conducts the interview is competent to consider the personal and general circumstances of the application, including the cultural background, gender, sexual orientation, gender identity, and special needs of the applicant. An interesting example of a Procedural Directive is the provision of Art. 15 Para. 3 lit. d) of the Procedural Directive, according to which the EUMeSt shall ensure that the person conducting the interview on the substance of the application for international protection does not wear a military or police uniform. The chief question that arises in the context of such regulations is the basis of the EU primary law. Thus, each matter regulated in the EU secondary law must be legitimised by a specific provision of the EU primary law, confirming that the EU has the competence to undertake such activities. The Qualification Directive was adopted as stated in its preamble, particularly because of the content of Art. 78 Para. 2 lit. a) and b) of the TFEU. This implies that the EU has the competence to adopt measures relating to the Common European Asylum System in terms of ‘a uniform status of asylum for nationals of third countries, valid throughout the European Union’ and ‘a uniform status of subsidiary protection for nationals of third countries who, without obtaining European asylum, are in need of international protection’.32 The Reception Directive was adopted as stated in its preamble, particularly because of the content of Art. 78 Para. 2 lit. f) of the TFEU, which provides for the EU competence to adopt measures relating to the Common European Asylum System with regards to ‘standards concerning the conditions for the reception of applicants for asylum or subsidiary protection’.33 However, the Procedural Directive was adopted, as stated in its preamble, particularly because of the content of Art. 78 Para. 2 lit. d) of the TFEU. This provision provides a legal basis for the EU’s competence to adopt measures relating to the Common European Asylum System in the field of ‘common procedures for the granting and withdrawing of uniform asylum or subsidiary protection status’.34

			By comparing the regulations contained in the Qualification, Reception, and Procedure Directives with the relevant provisions of the EU primary law, one can conclude that assessing their mutual compatibility is difficult. This is because the triad of asylum directives is characterised by a detailed normative nature. Simultaneously, provisions of the EU primary law are, as already emphasised, characterised by a general normative nature. Mere juxtaposition of these legal norms does not lead to conclusions relevant to this analysis regarding the compatibility of the provisions of the EU secondary law with those of the EU primary law in the context of the principle of conferral. The same can be said of compliance with the principles of proportionality and subsidiarity. To illustrate the indicated difficulty in assessing conformity, it is necessary to decide whether, for example, Art. 30 of the Qualification Directive is compatible, in particular, with Art. 78 Para. 2 lit. a) and b) of the TFEU. Thus, in this case, it must be decided whether providing beneficiaries of international protection with access to healthcare according to the same eligibility criteria as nationals of the EUMeSt that granted them protection falls within the limits of adopting measures on the Common European Asylum System in terms of ‘a uniform status of subsidiary protection for nationals of third countries who, without obtaining European asylum, are in need of international protection’. Another example is the compliance assessment of Art. 7 Para. 1 of the Reception Directive, in particular, Art. 78 Para. 2 lit. f) of the TFEU. In this case, it is necessary to decide whether the guarantee of the applicants’ freedom of movement within the territory of the EUMeSt receiving the applicant or in the area assigned to them by the EUMeSt falls within the EU’s competence to adopt measures relating to the Common European Asylum System in terms of ‘standards concerning the conditions for the reception of applicants for asylum or subsidiary protection’. The last example concerns the conformity assessment in Art. 15 Para. 3 lit. a) and d) of the Procedural Directive, particularly with Art. 78 Para. 2 lit. d) of the TFEU. It is important to decide whether introducing the two requirements of (i) the person conducting the interview to be competent to, inter alia, consider cultural origin, gender, sexual orientation, and gender identity and (ii) the person conducting the interview on the substance of the application for international protection to not wear a military or police force uniform should both fall within the EU competence to adopt measures concerning the Common European Asylum System with regard to ‘common procedures for the granting and withdrawing of uniform asylum or subsidiary protection status’. It is worth emphasising that the reference in these cases to the content of Art. 78 Para. 1 of the TFEU35 does not solve the problem of interpretation; rather, it complicates the problem further because this article is an even more general legal norm. It is noteworthy that such dilemmas concern most provisions of the EU secondary law, and only selected examples have been presented. The solution to these interpretation problems is not to use literal or systematic interpretation techniques. In such cases, it is necessary to refer to a purposeful interpretation. This is because the validity of specific provisions cannot be determined based on the general standards. In the examples presented, answers regarding the EU secondary law’s compatibility with the EU primary law may be either positive or negative. The reason for this is that limits of the aforementioned EU competences can either include everything or remain minimal. Thus, it is extremely important and relevant to answer the question regarding the EUMeSt’s intention when transferring competences to the EU, as defined in Art. 78 of the TFEU. Moreover, it is necessary to exactly decipher the sovereign will of the EUMeSt, because it was decided based on the actual limits of the EU’s competences. This leads to the conclusion that indicating the entity that should be authorised to decipher the sovereign will of the EUMeSt is fundamental. In addition, similar interpretation problems arise in the context of compliance with the EU secondary legislation with the principles of proportionality and subsidiarity. In this case and in the context of the same examples, a decision on compliance can be made based on not a literal or systemic interpretation but rather a purposeful interpretation. The problem of interpretation is determining whether Art. 30 of the Qualification Directive, Art. 7 Para. 1 of the Reception Directive, Art. 15 Para. 3 lit. a) and d) of the Procedural Directive, and other provisions of the EU secondary law under migration and refugee law are actions taken by the EU (i) in a situation and to the extent that the objectives of the intended action could not be sufficiently achieved by the EUMeSt at either the central or the regional and local levels; (ii) where the objectives could be better achieved at the EU level owing to the size or effects of the proposed action; or (iii) where their scope and form do not go beyond what is necessary to achieve the objectives of the EU primary law. In these cases, it is fundamentally important to indicate which entity should make a binding decision regarding the compatibility of the EU secondary law with the principles governing the exercise of EU competence.

			In sum, the EUMeSt, using their sovereign powers and under the principle of conferral, transferred competences in the field of migration and refugee law to the EU, as defined in the EU primary law. The limits of these competences are set by the EU image of the principle of conferral. However, the treaty provisions relevant in this respect are of a general and directional nature. There is much room for interpretation here, which is directly visible in the situation of juxtaposing the EU secondary law with its appropriate basis in the EU primary law. Such a juxtaposition clearly demonstrates that it is not possible to assess the conformity of the EU secondary law with the principle of conferral set out in the EU primary law to the full extent using a literal and systemic interpretation. It is necessary to interpret the actual and sovereign will of the EUMeSt purposefully from the moment of ratification of the currently binding EU primary law. A similar situation applies to compliance with the EU secondary legislation on border checks, asylum, and immigration policies with the principles of subsidiarity and proportionality. In this case, based on not a literal or systemic interpretation but a purposeful interpretation, it is possible to decide on compliance. Importantly, the entire EU bases its operations on three basic principles: the principles of conferral, subsidiarity, and proportionality. This implies that making interpretative decisions related to these principles is of key importance for not only the functioning of the EU, including its competences, but also a sovereign EUMeSt. Interpretations of the scope and form of EU activities directly determine the scope and form of EUMeSt activities. This leads to the conclusion that interpretative decisions regarding the principles of conferral, subsidiarity, and proportionality affect the content of the decisions made by the EUMeSt in connection with the EU primary law. This is of fundamental legal importance.

			Therefore, the entire scientific discourse to date has led to the need to analyse the last research segment in this chapter, that is, the indication of which entity should be authorised to make binding interpretative decisions regarding compliance with the EU secondary law relating to border checks, asylum, and immigration policies with the principles of conferral, proportionality, and subsidiarity.

			5. Decision-maker on EU competences

			In accordance with the current legal framework in the EU, it is clear that considering Art. 19 of the TEU,36 the CJEU is the EU institution responsible for respecting the interpretation and application of the EU primary law. Therefore, the CJEU is competent to consider, in principle, every case in which it is necessary to interpret the provisions of the EU primary law. We discuss literal, systemic, and purposeful interpretations. As a rule, the EU primary law itself states that the CJEU does not have jurisdiction in a strictly defined matter. According to Art. 275 of the TFEU, the CJEU has no jurisdiction over provisions relating to the Common Foreign and Security Policy or the acts adopted on their basis.37 However, the same provision also emphasises that the CJEU is competent to review compliance with Art. 40 of the TEU and adjudicate on complaints lodged under the conditions provided for in Art. 263 of the TFEU regarding reviewing the legality of decisions imposing restrictive measures against natural or legal persons adopted by the Council based on Art. 23 to 46 of the TEU.

			Therefore, considering the version of the EU primary law currently in force, after the adoption of the Treaty of Lisbon,38 it is clear which entity is authorised to make decisions in the fields of conferral, proportionality, and subsidiarity. However, this study does not aim to indicate which entity is legitimised from the perspective of the EU legal framework, but rather which entity should be legitimised to increase the transparency of the EU’s functioning, counteract the phenomenon of competence creep, and prevent the blurring of the EU’s status as an international organisation. Therefore, at this point, it is necessary to consider which solution best meets the objectives set in this manner, justified by concerns for the sovereignty of the EUMeSt, and ensures compliance of the scope and form of EU activities with the principles of conferral, proportionality, and subsidiarity, which have their own specificity and are determined by the actual will of the EUMeSt image in the EU primary law. When analysing possible solutions, it should be noted that, generally and at the moment, regardless of any arguments, there are two possible solutions in the indicated scope. First, EU institutions, such as the EC, Council, and CJEU, or one of them, should be authorised to make binding decisions regarding the interpretation of the principles of granting, proportionality, and subsidiarity in the EU. Second, the EUMeSt should be authorised to make such decisions. All other solutions that fall between these two should be classified as hybrids.

			Referring to the solution that comprises providing the decision-making field to EU institutions, or one of them, when interpreting the principles of conferral, proportionality, and subsidiarity, it should be stated that this solution is the current and functioning standard within the EU. As noted above, considering Art. 19 of the TEU, the CJEU, which is an EU institution, has the task to respect the law in the interpretation and application of the EU primary law. However, it should be emphasised that such a solution is not conducive to objectively controlling EU activity in terms of the triad of principles set out in Art. 5 of the TEU, which have their own fundamental specificity. This is about the fullest possible implementation of the aforementioned objectives, that is, increasing the transparency of the EU’s functioning, counteracting the phenomenon of competence creep, and preventing the blurring of the EU’s status as an international organisation. Unfortunately, adoption of the currently assessed solution in the EU has led to the opposite effects. It appears that the reason for this was natural. If the EU decides on its own the scope and form of exercising its competences through a creative process because it is based on teleological interpretation, interpretation of the principles of conferral, subsidiarity, and proportionality leads to a lack of objectivity. Objectivity is lost first when one judges one’s own case (nemo iudex in causa sua). Such a situation occurs in the analysed case because, as already mentioned, the principles of Art. 5 of the TEU have their own fundamental specificity. These are not legal norms of a standard nature, as their content determines the most sensitive aspects of EU functioning. These legal norms determine the validity and content of other norms in the EU legal order. Therefore, they can be referred to as meta-norms.39 It appears that an important purpose of the principles of conferral, subsidiarity, and proportionality is to act as a watchdog so that the EU acts in accordance with the actual will of the EUMeSt, which expresses its will by being bound by the provisions of the EU primary law.40 Therefore, if we assume that the principles of Art. 5 of the TEU are the watchdog overseeing the EU and continue with this example, this watchdog cannot be employed by the EU, which includes paying him and deciding on his responsibilities. In such a situation, the function of the guard misses the illusory point. In addition, it is noteworthy that the entire issue concerns decoding the image of the actual will of the EUMeSt from the moment of binding the current version of the provisions of the EU primary law. For example, in criminal proceedings, we want to know specific facts about certain circumstances; the easiest method is to ask questions of the person to whom these facts directly concern (e.g. the defendant or a witness).41 In such a case, the court will not consider what the person saw, thought, or did, but will interrogate them. In addition, it is worth mentioning that if the adjudicating panel includes a person whose legal or factual interest is directly related to the outcome of the court case, there are precise provisions for the mandatory exclusion of a judge in this circumstance.42 These are European standards that are part of the rule of law43 and the principle of citizens’ trust in the state and law, including the principle of legal certainty.44 This leads to the conclusion that it is not the EU institutions, but the EUMeSt, that should express their opinion on the actual scope of their will from the moment of binding the current version of the EU primary law. This is because the EUMeSt created the EU, the source of the EU’s competences are the EUMeSt’s sovereign powers, and the EUMeSt defined the content of the rules from Art. 5 of the TEU; thus, the EUMeSt have the most complete information regarding the actual image of their will. In such a situation, the EUMeSt will not be a judge in their own case, because it does not involve a dispute but rather sovereign decision-making on the scope and form of exercising state powers (the essence of sovereignty). In the context of the latter, it is worth mentioning that the EU, as an international organisation, does not have the attribute of sovereignty, and, therefore, in the same situation, it will be a judge in its own case. Therefore, leaving the decision-making field regarding the interpretation of the principles of conferral, proportionality and subsidiarity to the EUMeSt appears to be sufficiently justified, not only in the area of border control, asylum, and immigration policies but also more broadly within the EU legal order. Nevertheless, this conclusion does not apply to other provisions of EU primary law. As a rule, it is appropriate for the CJEU to interpret it. This is because these provisions do not have the status of meta-norms but rather have a standard character.

			Referring to the solution that comprises providing the EUMeSt the decision-making field in interpreting the principles of conferral, proportionality, and subsidiarity, it should be stated that, based on the above arguments, this solution is conducive to objective control of the EU’s activity in terms of the triad of principles of Art. 5 of the TEU. Such a solution is also conducive to the achievement of objectives such as counteracting the phenomenon of competence creep and preventing blurring of the EU’s status as an international organisation. In addition, this appears to be consistent with the general principles of public international law. However, in this case, the objective of increasing transparency in the EU’s functioning is worse. This is because the internal structure of the EUMeSt determines which of its national entities is competent to take a position on behalf of the EUMeSt on the compliance of EU activities with the principles of Art. 5 of the TEU.45 Most likely, in the vast majority of cases, these entities comprise national constitutional courts (constitutional tribunals or councils).46 However, such a solution could lead to excessive decision-making dispersion, which could result in organisational chaos. Thus, a solution may be considered wherein the EUMeSt would create a joint entity (within or outside the EU) under which they would make sovereign decisions on compliance of EU activities with the principles of Art. 5 of the TEU. Instead of establishing a new entity, it is also possible to designate one of the EU’s institutions for this purpose. However, because of the need to represent only national interests in this case, the Council or European Council47 could potentially be considered. However, regardless of the form, in this context, it is important that the vote of each EUMeSt be treated as a sovereign decision of a specific EUMeSt in relation to the EU, along with all the related consequences, such as suspension of the EU secondary legislation in relation to this specific EUMeSt or the need to amend the EU primary law.48 It appears that these are the standards of sovereignty resulting from the statehood of the EUMeSt. In addition, it may be considered that the EUMeSt jointly set a deadline within which they should make decisions to avoid possible protractions or inaction. Each EUMeSt should also be free to submit cases for resolution under the principles of Art. 5 of the TEU.

			However, the above proposals are only recommendations, as impositions cannot be placed on sovereign subjects of public international law regarding the manner in which they make decisions about interpretation of the principles of proportionality, subsidiarity, and conferral in the EU. Nevertheless, this recommendation appears to be a solution that enables more effective supervision of the EU’s activities than the current EU standard in terms of the triad of principles set out in Art. 5 of the TEU. This also leads to the elimination of, or at least a significant reduction in, the occurrence of such pathologies in the EU, such as lack of transparency in the EU’s functioning, the phenomenon of competence creep, or blurring of the EU’s status as an international organisation. However, currently in the EU, considering the already cited Art. 19 of the TEU, the fact that another standard applies does not mean that it is appropriate or unchangeable. This also does not mean that it should be assessed positively.49 This is valid in the EU because the EUMeSt agreed to it by ratifying the current version of the EU primary law. However, as a natural consequence of the sovereignty resulting from the statehood of the EUMeSt, they can change their will by reporting the need to depart from one standard in the direction of another. The changeability of such standards should be made conditional on the existence of a justified need, and it appears that, in the analysed case and considering the arguments cited, such a justified need exists. For all these reasons, it is recommended that the EUMeSt at least consider using their indisputable sovereignty and make this seemingly justified change in the functioning of an international organisation, that is, the EU.

			6. Conclusion

			The EU was established because of the sovereign decisions of the first (founding) EUMeSt. Subsequent EUMeSt joined or left it, also making independent decisions. The EU does not have its own competences, resulting from being an international organisation. All competences the EU has assigned to it as a result of sovereign decisions of the EUMeSt are in accordance with the principle of conferral. The source of the EU competences is, therefore, competences of the EUMeSt resulting from their statehood and sovereignty. The EU is neither a state nor a sovereign. The EU is an international organisation founded by states to pursue common goals. Therefore, specific competences have been provided by the EUMeSt, including those related to border control, asylum, and immigration policies. Although the EUMeSt may, at any time and each separately, remove the competences transferred to the EU using the power of their sovereignty, the EUMeSt decided to provide additional protection contained in the content of the EU primary law: the principles of subsidiarity and proportionality. Therefore, considering the arguments cited in this study, it is recommended to consider shifting the decision-making field from the CJEU to the EUMeSt in the context of interpreting the principles of conferral, proportionality, and subsidiarity in the EU, including the assessment of the conformity of the EU secondary law relating to migration law and asylum with these rules. At the end of the scientific discourse, one can refer to the position of the Polish Constitutional Tribunal expressed in the judgement of 7 October 2021.50 The Polish Constitutional Tribunal noted that

			the Constitutional Tribunal fully appreciates the place and role of the CJEU as an institution solely authorised to adjudicate in the areas entrusted by the Treaty, but only within the competences transferred to the EU, while respecting the constitutional identity and basic functions of the Member States as well as the principles of subsidiarity and proportionality, and provided that EU law is interpreted in a way that is not manifestly arbitrary. These are the impassable limits of a European law-friendly interpretation of the Constitution. Leaving the Constitutional Tribunal’s control over the constitutionality of any norms of law which, on any basis, are binding in the Republic of Poland, would mean consent to the resignation of sovereignty. The provisions of the Lisbon Treaty should ensure a balance between preserving the subjectivity of the Member States and the subjectivity of the EU. From the point of view of the fundamental principles of the Union, an interpretation of the treaty provisions aimed at eliminating state sovereignty or a threat to national identity, taking over non-treaty sovereignty in the area of competences not transferred, would be contrary to the Treaty of Lisbon. (judgement of the Constitutional Tribunal ref. K 32/09)

			Finally, the content of the norm is contained in Art. 4 of the TEU.51 The EU should respect the EUMeSt’s equality against the EU primary law as well as their national identity, which is inextricably linked to their basic political and constitutional structures, including those related to their regional and local governments. The EU should respect the essential functions of the state, particularly those aimed at ensuring territorial integrity, maintaining public order, and protecting national security. This provision emphasises that national security remains the sole responsibility of each EUMeSt.
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			Abstract

			The chapter highlights the roles of national constitutional courts in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania. A national constitutional court exists in these countries in accordance with the supreme law regulations. The common denominator is that each national constitutional court has the power to a) assess the compatibility of lower-level legislation with higher-level legal regulations, specifically with the supreme law in a given country (constitution, fundamental law, etc.) and b) derogate or repeal, and sometimes temporarily suspend, in part or whole, legal norms declared unconstitutional. Aside from certain differences, these competencies seem to be a shared standard across all the analysed states. Additionally, in each state analysed, some regulations within the supreme law are about migration and asylum. The combination of these regulations with the indicated powers of national constitutional courts potentially allows for strong influence on topics related to migration and asylum, at least theoretically. Therefore, this chapter examines the jurisprudence of the national constitutional courts in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania. The primary insights from this jurisprudence were presented and examined in terms of the power of position and image of position. This served as the basis for proposing an original methodology to assign a specific role to each national constitutional court and then to make an assignment.

			Keywords: constitutional law, migration, asylum, sovereignty, constitutional courts, comparative law.

			1. Introduction

			This study’s central question is the constitutional courts’ roles in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania concerning migration and refugee affairs. This involves primarily, though not exclusively, an analysis of the relevant jurisprudence of the constitutional courts of the selected countries. First, the constitutional status of the constitutional courts in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania is presented. The aim is to show what legitimacy and competencies constitutional courts have in the analysed countries and whether there are any differences. Then, we discuss the constitutional aspects of migration and refugee affairs in these countries. The aim is to verify whether there is a legal basis for migration and asylum within the norms of the highest national law. In other words, the objective is to examine whether the highest law of a given country contains provisions that enable the national constitutional court to thematically focus on migration and refugees and exercise its competences in this area. The third part of this chapter is an analysis of the relevant case law of constitutional courts in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania. This analysis illustrates the image of position and the power of position of the national constitutional courts in migration and asylum matters, which is crucial for the subsequent part the paper, involving categorising the role of the constitutional courts in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania concerning migration and refugee affairs. The result of this categorisation does not only assign each national constitutional court one of the defined roles in the field of migration and asylum but also determines the hierarchy (significance) of these roles. The penultimate part of this chapter presents proposals for a standard concerning the constitutional court’s role in asylum and refugee affairs, followed by the paper’s conclusions.

			

			2. Constitutional status of the constitutional courts in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania

			In Poland, the constitutional status of the national constitutional court is determined by the provisions of the Constitution of the Republic of Poland (CRP).1 Under Art. 188 points from (1) to (5) CRP, the Constitutional Tribunal2 shall adjudicate regarding the following matters: (1) the conformity of statutes and international agreements to CRP; (2) the conformity of a statute to ratified international agreements whose ratification required prior consent granted by statute; (3) the conformity of legal provisions issued by central State organs to CRP, ratified international agreements and statutes; (4) the conformity to CRP of the purposes or activities of political parties; (5) complaints concerning constitutional infringements, as specified in Art. 79 (1) CRP.3 Article 189 CRP stresses that the Constitutional Tribunal shall settle disputes over authority between the central constitutional organs of the state. According to Art. 190 (1) CRP, judgments of the Constitutional Tribunal shall be of universally binding application and final. According to Art. 190 (2) CRP, judgments of the Constitutional Tribunal regarding matters specified in Article 188 CRP, shall be required to be immediately published in the official publication in which the original normative act was promulgated. If a normative act has not been promulgated, the judgment shall be published in the Official Gazette of the Republic of Poland (Monitor Polski). According to Art. 190 (3) CRP, a judgment of the Constitutional Tribunal, shall take effect from the day of its publication. However, the Constitutional Tribunal may specify another date for the end of the binding force of a normative act. Such a period may not exceed 18 months in relation to a statute or 12 months in relation to any other normative act. Where a judgment has financial consequences not provided for in the budget, the Constitutional Tribunal shall specify the date for the end of the binding force of the normative act concerned after seeking the opinion of the Council of Ministers. Pursuant to Art. 190 (4) CRP, a judgment of the Constitutional Tribunal on the non-conformity to the CRP, an international agreement or statute, of a normative act based on which a legally effective judgment of a court, a final administrative decision, or settlement of other matters was issued, shall be a basis for reopening proceedings, or for quashing the decision or other settlement in a manner and on principles specified in provisions applicable to the given proceedings. Pursuant to Art. 190 (5) CRP, a majority vote shall make judgments of the Constitutional Tribunal. Additionally, in light of Art. 193 CRP, any court may refer a question of law to the Constitutional Tribunal as to the conformity of a normative act to the CRP, ratified international agreements, or statutes if the answer to such a question of law will determine an issue currently before such a court.4

			The Fundamental Law of Hungary (FLH)5 contains provisions defining national constitutional courts’ status. According to Art. 24 (1) FLH the Constitutional Court shall be the principal organ for protecting FLH. Art. 24 (2) points from a) to g) FLH provides that the Constitutional Court: a) shall examine adopted acts not yet promulgated for conformity with FLH; b) shall, at the initiative of a judge, review the conformity with FLH of any law applicable in a particular case as a priority but within no more than ninety days; c) shall, based on a constitutional complaint, review the conformity with FLH of any law applied in a particular case; d) shall, based on a constitutional complaint, review the conformity with FLH of any judicial decision; e) shall, at the initiative of the Government, one-quarter of the Members of the National Assembly, the President of the Curia, the Prosecutor General or the Commissioner for Fundamental Rights, review the conformity with FLH of any law; f) shall examine any law for conflict with any international treaties; g) shall exercise further functions and powers as laid down in FLH6 and in a cardinal act.7 Art. 24 (3) points from a) to c) FLH provides that Constitutional Court: a) shall, within its powers set out in Art. 24 (2) b), c), and e) FLH, annul any law or any provision of a law which conflicts with FLH; b) shall, within its powers set out in Art. 24 (2) d) FLH, annul any judicial decision which conflicts with FLH; c) may, within its powers set out in Art. 24 (2) f) FLH, annul any law or any provision of a law which conflicts with an international treaty. In light of Art. 24 (3) FLH, the Constitutional Court shall also determine the legal consequences set out in a cardinal act. What is also important, in accordance with Art. 24 (4) FLH, is that provisions of a law that were not requested to be reviewed may be reviewed and annulled by the Constitutional Court, but only if there is a close substantive connection between them and the provisions requested to be reviewed.8

			In the Czech Republic, the statutes of the constitutional court are regulated by provisions of the Czech Republic’s Constitution (CCR).9 Pursuant to Art. 83 CCR, the Constitutional Court is a judicial body charged with protecting constitutional rules. Pursuant to Art. 87 (1) CCR points from a) to m), the Constitutional Court shall rule on: a) repeal of laws or individual provisions thereof should they contravene the constitutional order; b) repeal of other legal regulations or individual provisions thereof should they contravene the constitutional order or the law; c) constitutional complaints filed by territorial self-government bodies against illegal interventions by the State; d) constitutional complaints filed against final decisions and other interventions by agencies of public authority, violating constitutionally guaranteed fundamental rights and freedoms; e) appeals against decisions in matters of confirmation of the election of a Deputy or Senator; f) reservations on loss of eligibility and on incompatibility of holding the office of Deputy or Senator according to Art. 25 CCR;10 g) impeachment by the Senate of the President of the Republic under Art. 65 (2) CCR;11 h) the Presidential proposal to repeal a decision of the Chamber of Deputies and the Senate according to Art. 66 CCR;12 i) measures essential for the implementation of a ruling by an international court, which is binding for the Czech Republic, unless it can be implemented in a different manner; j) whether a decision on the dissolution of a political party, or another decision regarding the activity of a political party, conforms to constitutional or other laws; k) disputes regarding the scope of the jurisdiction of state agencies and territorial self-government agencies, unless such disputes are under the jurisdiction of a different body; l) on the remedy against a decision adopted by the President of the Republic not to announce a referendum concerning the accession of the Czech Republic to EU; m) on whether the procedure of the referendum concerning the accession of the Czech Republic to EU is in accordance with the Constitutional Act on Referendum concerning the Accession of the Czech Republic to EU and the implementing regulation related thereto. Pursuant to Art. 87 (2) CCR, the Constitutional Court shall also decide on the conformity of international agreements under Arts. 10a CCR13 and 49 CCR14 with the constitutional order before their ratification. The agreement could not be ratified until the Constitutional Court ruling was delivered. Pursuant to Art. 87 (3), points a) and b) CCR, a law may stipulate that in place of the Constitutional Court, rulings shall be issued by the Supreme Administrative Court in respect of a) repeal of legal regulations or their provisions, which violate the law; and b) disputes regarding the scope of the jurisdiction of state agencies and territorial self-government agencies, unless such disputes are under the jurisdiction of a different body. Pursuant to Art. 89 (1) CCR, a ruling issued by the Constitutional Court, shall be enforceable upon its promulgation in a manner set by law unless the Constitutional Court rules differently on its enforcement. Art. 89 (2) CCR additionally emphasises that enforceable rulings of the Constitutional Court shall be binding for all agencies and individuals. Finally, pursuant to Art. 89 (3) CCR, a decision of the Constitutional Court, whereby, in accordance with Art. 87 (2) CCR, the inconformity of an international agreement with the constitutional order is pronounced, prevents ratification of the agreement until such an inconformity is eliminated.

			In Slovakia, the Constitution of the Slovak Republic (CSR)15 applies. This Act lays down legal norms that regulate the status of constitutional courts. According to Art. 124 CSR, the Constitutional Court shall be an independent judicial authority vested with the mandate to protect constitutionality. Pursuant to Art. 125 (1) points from a) to d) CSR, the Constitutional Court shall decide on the conformity of: a) laws with CSR, constitutional laws, and international treaties to which the National Council of the Slovak Republic has expressed its assent and which were ratified and promulgated in the manner laid down by a law; b) government regulations, generally binding legal regulations of Ministries and other central state administration bodies with CSR, with constitutional laws, with international treaties to which the National Council of the Slovak Republic has expressed its assent and which were ratified and promulgated in the manner laid down by a law and with laws; c) generally binding regulations pursuant to Art. 68 CSR,16 with CSR, with constitutional laws, and with international treaties to which the National Council of the Slovak Republic has expressed its assent and which were ratified and promulgated in the manner laid down by a law, save another court shall decide on them; d) generally binding legal regulations of the local bodies of state administration and generally binding regulations of the bodies of territorial self-administration pursuant to Art. 71 (2) CSR,17 with CSR, with constitutional laws, with international treaties promulgated in the manner laid down by a law, with laws, with government regulations, and with generally binding legal regulations of Ministries and other central state administration bodies, save another court shall decide on them. Pursuant to Art. 125 (2) CSR, if the Constitutional Court accepts the proposal for proceedings according to Art. 125 (1) CSR, it can suspend the effect of challenged legal regulations, their parts, or some of their provisions if fundamental rights and freedoms may be threatened by their further application and if there is a risk of serious economic damage or other serious irreparable consequences. Pursuant to Art. 125 (3) CSR, if the Constitutional Court holds by its decision that there is an inconformity between the legal regulations stated in Art. 125 (1) CSR, the respective regulations, their parts, or some of their provisions shall lose effect. The bodies that issue these legal regulations shall be obliged to harmonise them with CSR, with constitutional laws and international treaties promulgated in the manner laid down by law, and if it regards regulations stated in Art. 125 (1) b) and c) CSR also with other laws, if it regards regulations stated in Art. 125 (1) d) CSR also with government regulations and with generally binding legal regulations of ministries and other central state administration bodies within six months of the promulgation of the Constitutional Court’s decision. If they fail to do so, these regulations, their parts, or their provisions will lose effect six months after the promulgation of the decision. Pursuant to Art. 125 (4) CSR, the Constitutional Court shall not decide on the conformity of a draft law or a proposal of other generally binding legal regulations with CSR with an international treaty promulgated in the manner laid down by law or constitutional law. Pursuant to Art. 125 (5) CSR, the validity of a decision on the suspension of the effect of the challenged legal regulations, their parts, or some of their provisions shall terminate at the promulgation of the decision of the Constitutional Court if the Constitutional Court has not already cancelled the decision on suspension of the effect of the challenged legal regulation because the reasons for which it was adopted had terminated. Finally, according to Art. 125 (6) CSR, decision of the Constitutional Court issued pursuant to Arts. 125 (1), (2) and (5), CSR shall be promulgated in the manner laid down for the promulgation of laws. A valid judgment by the Constitutional Court shall be generally binding. What also seems to be important and interesting is that, in accordance with Art. 128 CSR, the Constitutional Court shall give an interpretation of CSR or constitutional law if the matter is disputable. The Constitutional Court’s judgment on the interpretation of CSR or constitutional law shall be promulgated in a manner laid down for the promulgation of laws. This interpretation is generally based on the date of promulgation.18

			In Serbia, the status of constitutional court is governed by the Constitution of the Republic of Serbia (hereinafter: CRS).19 Pursuant to Art. 166 CRS, the Constitutional Court shall be an autonomous and independent state body which shall protect constitutionality and legality, as well as human and minority rights and freedoms. Constitutional Court decisions are final, enforceable, and generally binding. The jurisdiction of the Constitutional Court in Serbia is determined by Art. 167 CRS, according to which the Constitutional Court shall decide on 1) compliance of laws and other general acts with CRS, generally accepted rules of international law, and ratified international treaties; 2) compliance of ratified international treaties with the CRS; 3) compliance of other general acts with the law; 4) compliance of the statute and general acts of autonomous provinces and local self-government units with the CRS and the law; and 5) compliance of general acts of organisations with delegated public powers, political parties, trade unions, civic associations, and collective agreements with CRS and the law. Art. 167 CRS also emphasises that the Constitutional Court shall 1) decide on the conflict of jurisdictions between courts and state bodies; 2) decide on the conflict of jurisdictions between republic and provincial bodies or bodies of local self-government units; 3) decide on the conflict of jurisdictions between provincial bodies and bodies of local self-government units; 4) decide on the conflict of jurisdictions between bodies of different autonomous provinces or bodies of different local self-government units; 5) decide on electoral disputes for which court jurisdiction is not specified by law; and 6) perform other duties stipulated by the CRS and laws. In addition, Art. 167 CRS provides that the Constitutional Court shall decide on banning a political party, trade union organisation, or civic association and shall perform other duties stipulated by the CRS. Pursuant to Art. 168 CRS, proceedings assessing constitutionality may be instituted by state bodies, bodies of territorial autonomy, local self-governments, and at least 25 deputies. The Constitutional Court may have also instituted this procedure. Art. 168 CRS also contains other important regulations concerning the Constitutional Court. First, any legal or natural person shall have the right to institute proceedings to assess constitutionality. Second, the law or other general acts that do not comply with the CRS or the law shall cease to be effective on the day of the publication of the Constitutional Court decision in the official journal. Third, before passing the final decision, and under the terms specified by the law, the Constitutional Court may suspend the enforcement of an individual general act or action undertaken on the grounds of the law or another general act whose constitutionality or legality it assesses. Fourth, The Constitutional Court may assess the compliance of the law and other general acts with the CRS, compliance of general acts with the law, even when they ceased to be effective if the proceedings assessing the constitutionality have been instituted within no more than six months since they ceased to be effective.20

			In Croatia, the applicable law is the Constitution of the Republic of Croatia (CRC),21 which contains legal norms specifying the status of the Constitutional Court. Pursuant to Art. 129 CRC, the Constitutional Court of the Republic of Croatia 1) shall decide upon the compliance of laws with CRC; 2) shall decide upon the compliance of other regulations with CRC and laws; 3) may decide on the constitutionality of laws and the constitutionality and legality of other regulations which are no longer valid, provided that less than one year has elapsed from the moment of such cessation until the filing of a request or a proposal to institute proceedings; 4) shall decide on constitutional petitions against individual decisions taken by governmental agencies, bodies of local and regional self-government and legal persons vested with public authority where such decisions violate human rights and fundamental freedoms, as well as the right to local and regional self-government guaranteed by CRC; 5) shall monitor compliance with CRC and laws and shall report to the Croatian Parliament on detected violations thereof; 6) shall decide upon jurisdictional disputes between the legislative, executive and judicial branches; 7) shall decide, in conformity with CRC, on the impeachment of the President of the Republic; 8) shall supervise compliance of the platforms and activities of political parties with CRC and may, in compliance with CRC, ban non-compliant parties; 9) shall monitor whether elections and referenda are conducted in compliance with CRC and laws and shall resolve electoral disputes falling outside the jurisdiction of the courts; 10) shall perform other duties specified by CRC. Pursuant to Art. 131 CRC, the Constitutional Court shall repeal a law if it finds it unconstitutional. The Constitutional Court of the Republic of Croatia also repeal or annul any other regulations if it finds them unconstitutional or illegal. Additionally, in the cases specified in Art. 129(1)(3) CRC,22 if the Constitutional Court of the Republic of Croatia finds that a law is non-compliant with the CRC and law or that another regulation is non-compliant with the CRC and law, it shall hand down a decision pronouncing non-compliance with the CRC or law.

			In Slovenia, the constitutional status of the national constitutional court is determined by the provisions of the Constitution of the Republic of Slovenia (CRSa).23 Pursuant to Art. 160 CRSa, the Constitutional Court decides on: the conformity of laws with CRSa; the conformity of laws and other regulations with ratified treaties and with the general principles of international law; the conformity of regulations with CRSa and with laws; the conformity of local community regulations with CRSa and with laws; the conformity of general acts issued for the exercise of public authority with CRSa, laws, and regulations; constitutional complaints stemming from the violation of human rights and fundamental freedoms by individual acts; jurisdictional disputes between the state and local communities and among local communities themselves; jurisdictional disputes between courts and other state authorities; jurisdictional disputes between the National Assembly, the President of the Republic, and the Government; the unconstitutionality of the acts and activities of political parties; other matters vested in the Constitutional Court by CRSa or laws. Art. 160 CRSa also provides that in the process of ratifying a treaty, the Constitutional Court, on the proposal of the President of the Republic, the Government, or a third of the deputies of the National Assembly, issues an opinion on the conformity of such a treaty with the CRSa. The opinion of the Constitutional Court binds the National Assembly. The next part of Art. 160 CRSa states that unless otherwise provided by law, the Constitutional Court decides on a constitutional complaint only if legal remedies have been exhausted. The Constitutional Court decides whether to accept a constitutional complaint for adjudication based on the criteria and procedures provided by law. Another important regulation is Art. 161 CRSa. According to this provision, if the Constitutional Court establishes that a law is unconstitutional, it will abrogate it in whole or in part. Such an abrogation takes effect immediately or within a period, as determined by the Constitutional Court. This period did not exceed one year. The Constitutional Court annuls ab initio or abrogates other regulations or general acts that are unconstitutional or contrary to the law. Under the conditions provided by the law, the Constitutional Court may, up until a final decision, suspend, in whole or in part, the implementation of an act whose constitutionality or legality is being reviewed. Additionally, if the Constitutional Court establishes the unconstitutionality of a regulation or general act in deciding on a constitutional complaint, it may, under the provisions of Art. 161 CRSa, annul ab initio or abrogate such regulation or act. Importantly, the legal consequences of Constitutional Court decisions shall be regulated by the law.24

			In Romania, the constitutional status of the constitutional court is determined by the norms of the Constitution of Romania (hereinafter: CR).25 Pursuant to Art. 142 (2) CR, the Constitutional Court shall be the guarantor of the supremacy of the CR. Pursuant to Art. 146 points from a) to l) CR, the Constitutional Court shall have the following powers: a) to adjudicate on the constitutionality of laws, before the promulgation thereof upon notification by the President of Romania, one of the presidents of the two Chambers, the Government, the High Court of Cassation and Justice, the Advocate of the People, a number of at least 50 deputies or at least 25 senators, as well as ex officio, on initiatives to revise CR; b) to adjudicate on the constitutionality of treaties or other international agreements, upon notification by one of the presidents of the two Chambers, a number of at least 50 deputies or at least 25 senators; c) to adjudicate on the constitutionality of the Standing Orders of Parliament, upon notification by the president of either Chamber, by a parliamentary group or a number of at least 50 Deputies or at least 25 Senators; d) to decide on objections as to the unconstitutionality of laws and ordinances, brought up before courts of law or commercial arbitration; the objection as to the unconstitutionality may also be brought up directly by the Advocate of the People; e) to solve legal disputes of a constitutional nature between public authorities, at the request of the President of Romania, one of the presidents of the two Chambers, the Prime Minister, or of the president of the Superior Council of Magistracy; f) to guard the observance of the procedure for the election of the President of Romania and to confirm the ballot returns; g) to ascertain the circumstances which justify the interim in the exercise of the office of President of Romania, and to report its findings to Parliament and the Government; h) to give advisory opinion on the proposal to suspend from office the President of Romania; i) to guard the observance of the procedure for the organisation and holding of a referendum, and to confirm its returns; j) to check the compliance with the conditions for the exercise of the legislative initiative by citizens; k) to decide on the objections of unconstitutionality of a political party; l) to carry out also other duties stipulated by the organic law of the Court. Pursuant to Art. 147 (1) CR, the provisions of the laws and ordinances in force, as well as those of the regulations that are found to be unconstitutional, shall cease their legal effects within 45 days of the publication of the decision of the Constitutional Court if, in the meantime, the Parliament or the Government, as the case may be, cannot bring into line the unconstitutional provisions with the provisions of the CR. Given this limited length of time, provisions found to be unconstitutional shall be suspended de jure. Pursuant to Art. 147 (2) CR, in cases of unconstitutionality of laws, before the promulgation thereof, the Parliament is bound to reconsider those provisions to bring them into line with the decision of the Constitutional Court. Pursuant to Art. 147 (3) CR, if the constitutionality of a treaty or international agreement has been found, according to Art. 146 (1) b) CR, such a document cannot be the subject of an objection to unconstitutionality. A treaty or international agreement found to be unconstitutional should not be ratified. Pursuant to Art. 147 (4) CR, the decisions of the Constitutional Court shall be published in the Official Gazette of Romania. According to their publication, decisions shall generally be binding and effective only in the future.

			The list of relevant constitutional provisions in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania is important for this study. The reason for this is that although the constitutional courts of these countries are regulated slightly differently, it is possible to find commonalities, perhaps reflecting a certain paradigm, features, or competences of these state bodies. However, starting with a brief indication of the differences, it should be noted that these differences are sometimes noticeable and may concern specific functions and competences or the internal organisation of constitutional courts. For example, this concerns the competences or functions of constitutional courts, which are not obvious to this type of state body, for which the impeachment procedure can be an example. However, these differences do not involve systemic positions or essential constitutional competencies. Such elements seem universal standards and constitute a common matrix of constitutional regulations in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania. It should also be emphasised that the indication of these common features or competences of constitutional courts will significantly improve by unifying to some extent, the subjective scope of the analysis and the determination of the role of constitutional courts in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania in migration and refugee affairs. This was the first and most important step in the analysis. Therefore, by focusing on similarities, it is appropriate to emphasise the corresponding elements of the constitutional statuses of constitutional courts in the indicated countries. First, although it may seem an obvious conclusion, in each of these countries, a state body such as the constitutional court functions because it has been provided with a place in the structure of the state. Second, the general status of the constitutional courts in each of these countries is regulated at the constitutional level by the norms contained in the most important legal acts of a particular country. This means that in these countries, the constitutional court ranks as a constitutional body and is an important element of the state system. Third, in each of these countries, the main task of the constitutional court is to respect the supreme constitutional law of the state (regardless of the nomenclature: Constitution, fundamental law, etc.) concerned with its interpretation and application. This means that in each of these countries, the constitutional court is the only body in the entire state system equipped with appropriate instruments to assess and enforce the constitutionality of the legal system. This is because, first, in each of these countries, in light of Arts. 188 CRP, 24 (2) FLH, 87 (1) CCR, 125 (1) CSR, 167 CRS, 129 CRC, 160 CRSa, and 146 CR, the Constitutional Court has the power to assess the compatibility of lower-ranking legislation with higher-ranking legal regulations, particularly with the supreme law in a given country (constitution, fundamental law, etc.). Second, after the assessment of constitutionality and in the event of unconstitutionality being detected, in light of Arts. 190 (3) CRP, 24 (3) FLH, 87 (1) CCR, 125 (2) and (3) CSR, 168 CRS, 131 CRC, 161 CRSa, and 147 CR, constitutional courts also act as negative legislators in each of these countries.26 This means that the constitutional courts in each analysed country have the power to derogate or repeal, and sometimes also temporarily suspend, in part or in whole, legal norms declared unconstitutional. However, they do not have the right to create and introduce norms into the legal order. Hence, in the literature, their role is sometimes referred to as that of negative legislators.

			These elements constitute a common normative standard for the constitutional status of constitutional courts in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania. However, it should be noted that simply referring to the provisions of the constitutional court contained in the Supreme Law in a given country (constitution, fundamental law, etc.) is not sufficient to determine the role of the constitutional court of that country in migration and refugee affairs. Such considerations only provide a basis for the conclusion that the constitutional court in a selected country is competent in interpreting provisions of the Supreme Law, which is connected with further competencies, such as conformity assessment and derogation of unconstitutional law. However, to determine the role of a country’s constitutional court in migration and asylum affairs, it is necessary to check whether the country’s supreme law contains legal norms on asylum, migration, or refugees. This element is important because such legal provisions contained in the Supreme Law of a given country open the way for the constitutional court to speak thematically focused on migration and refugees and exercise its competences in this area. Second, a simple reference to provisions in a given country’s supreme law related to asylum, migration, or refugees is insufficient for this study. Such considerations will only provide a basis for concluding that the Constitutional Court is entitled (in the abstract) to exercise its constitutional powers in migration and refugee affairs where the subject of its jurisprudence may be relevant provisions of the Supreme Law of a given country. Nevertheless, the Constitutional Courts’ role in migration and refugee affairs in the country remains unclear. To this end, it is necessary to analyse the case law of the constitutional courts of selected countries that have relevant constitutional powers and are legitimate in exercising these competences in migration and refugee affairs. This shows how the National Constitutional Court views its role in this regard. It may turn out that despite the Supreme Law of a given country giving clear competencies and legitimising their use in matters of migration and refugee status, the constitutional court itself refrains from exercising them or sees them to a very limited extent. This may be related to EU law on the one hand and constitutional identity on the other. Finally, it may turn out that the constitutional court sees its competences and uses them broadly or sees these competences but at the same time refrains from exercising them, indicating that it reserves the right to intervention only in borderline situations. Therefore, to determine whether the constitutional courts in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania perceive their role in migration and refugee affairs as active or passive, it is necessary to examine their relevant case law.

			3. Migration and refugee affairs in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia and Romania – Constitutional aspect

			In Poland, migration and refugee affairs are regulated by the CRP. Under Art. 56 (1) CRP, foreigners shall have the right of asylum in the Republic of Poland under the principles specified by the statute. Art. 56 (2) CRP emphasises that foreigners who seek protection from persecution in the Republic of Poland may be granted refugee status in accordance with international agreements to which the Republic of Poland is a party. It is also worth noting that in accordance with Art. 37 CRP, on the one hand, anyone under the authority of the Polish State shall enjoy the freedoms and rights ensured by the CRP; on the other hand, Art. 37 CRP also provides that exemptions from this principle concerning foreigners shall be specified by statute.27

			

			In Hungary, migration and refugee affairs are regulated by the FLH. Pursuant to Art. XIV (1) FLH, no foreign population shall be settled in Hungary. A foreign national, not including persons with the right to free movement and residence, may only live in Hungary under an application individually examined by the Hungarian authorities. The basic rules regarding the requirements for submitting and assessing such applications shall be laid down in a cardinal act. Art. XIV (2) FLH states that foreigners residing in Hungary can only be expelled under lawful decisions. Collective expulsion shall be prohibited. Pursuant to Art. XIV (3) FLH, no one shall be expelled or extradited to a state where there is a risk of being sentenced to death, tortured, or subjected to other inhuman treatment or punishment. The next regulation is Art. XIV (4) FLH, a provision containing a very important legal norm in refugee law. According to this provision, Hungary shall, upon request, grant asylum to non-Hungarian nationals who are persecuted in their country or the country of their habitual residence for reasons of race, nationality, membership in a particular social group, religious, or political beliefs, or have a well-founded reason to fear direct persecution if they do not receive protection from their country of origin or any other country. The same provision also states that a non-Hungarian national shall not be entitled to asylum if he or she arrives in Hungary from any country where he or she was not persecuted or directly threatened with persecution. The last part of Art. XIV FLH, namely Art. XIV (5), states that the basic rules for granting asylum shall be laid down in a cardinal act. Hungarian FLH has another relevant and important legal norm concerning migration and refugee affairs. Art. 46 FLH states that police will participate in preventing illegal immigration.

			In the Czech Republic, CCR provides a legal framework for the state and the rule of law. The CCR does not specifically address migration or refugee affairs. Nevertheless, the CCR contains important provisions, namely Art. 3, according to which an integral component of the constitutional system of the Czech Republic is the Charter of Fundamental Rights and Freedoms (CFRF).28 Thus, when analysing the constitutional order in the Czech Republic globally, both CCR and CFRF should be considered. It should be noted that the CCR contains a legal framework for the national constitutional court, and the CFRF contains asylum and migration regulations. Under Art. 43 CFRF, the Czech Republic grants asylum to persecuted aliens to assert their political rights and freedom. An asylum may be denied to someone who has acted contrary to fundamental human rights and freedoms. In addition, Art. 14 of the CFRF is an important provision guaranteeing freedom of movement and residence. Anyone who legitimately stays within the territory of the Czech Republic has the right to leave freely. These freedoms may be limited by law if they are unavoidable for the security of the state, maintenance of public order, protection of the rights and freedoms of others, or, in demarcated areas, to protect nature. Every citizen is free to enter the Czech Republic. No citizen may be forced to leave his or her homeland, and more importantly, an alien may be expelled only in cases specified by law. Therefore, whether the CCR contains legal migration and asylum affairs standards should be answered negatively. However, whether the constitutional order in the Czech Republic contains legal norms on migration and asylum affairs should be answered positively because the CFRF should be considered part of the Czech Republic’s constitutional order.29

			In Slovakia, migration and refugee affairs are regulated by CSR. Pursuant to Art. 53 CSR, the Slovak Republic shall grant asylum to aliens persecuted for exercising political rights and freedoms. Such asylum may be denied to those contradicting fundamental human rights and freedoms. The law lays down these details. This is the basic legal provision. However, CSR also contains a legal norm in Art. 23, which links migration and asylum affairs. This provision guarantees freedom of movement and residence, and everyone residing legally in the Slovak Republic has the right to leave its territory freely. Such defined freedoms may be restricted by law if necessary for national security, maintenance of public order, health protection, or protection of the rights and freedoms of others and in the interest of environmental protection in specified territories. What is important is that, according to Art. 23 CSR, a citizen must not be forced to emigrate or be expelled from their homeland, and an alien may be expelled only in cases provided for by law.30

			In Serbia, migration and refugee affairs are regulated by the CRS. According to Art. 13 CRS, pursuant to international treaties, foreign nationals in the Republic of Serbia shall have all rights guaranteed by CRS and law, except the rights to which only citizens of the Republic of Serbia are entitled under CRS and law. According to Art. 39 entry and stay of foreign nationals in the Republic of Serbia shall be regulated by law. A foreign national may be expelled only under the decision of the competent body in a procedure stipulated by the law, and if the time to appeal has been provided for him and only when there is no threat of persecution based on his race, sex, religion, national origin, citizenship, association with a social group, political opinions, or when there is no threat of serious violation of rights guaranteed by the CRS. On the other hand, regulations directly concerning the right to asylum are provided in Art. 57 CRS. According to this legal norm, any foreign national with a reasonable fear of prosecution based on race, gender, language, religion, national origin, or association with some other group or political opinion shall have the right to asylum in the Republic of Serbia. The law regulates the procedure for granting asylum. Last but not least, part four of CRS, entitled “Competences of the Republic of Serbia”, contains a list of Serbia’s competences. One of the elements of this list is the competence that Serbia shall organise and provide for a border crossing system and control trade in goods, services, and passenger traffic over border crossings, as well as the status of foreigners and foreign legal entities.31

			In Croatia, migration and refugee affairs are regulated by the CRC. According to Art. 26 CRC, all citizens of the Republic of Croatia and aliens shall be equal before the courts, governmental agencies, and other bodies vested with public authority. Arts. 48 and 49 CRC are also interesting legal regulations, from which it follows that first, a foreign person may exercise the right of ownership under the conditions specified by law, and second, foreign investors shall be guaranteed free transfer and repatriation of profits and invested capital. Nevertheless, Croatia’s most important constitutional regulation regarding migration and asylum is Art. 33 CRC. Under this legal standard, foreign citizens and stateless persons may be granted asylum in Croatia unless they are prosecuted for nonpolitical crimes and activities contrary to the fundamental principles of international law. The same provision also emphasises that no alien legally in the territory of the Republic of Croatia shall be banished or extradited to another state, except in cases where decisions made in compliance with an international treaty or law are enforced.32

			In Slovenia, migration and refugee affairs are regulated by CRSa. Pursuant to Art. 13 CRSa, in accordance with treaties, aliens in Slovenia enjoy all the rights guaranteed by the CRSa and laws, except for those rights pursuant to the CRSa or law-only citizens of Slovenia enjoy. CRSa, in its Art. 32 affirms the fundamental right to freedom of movement, the ability to choose one’s place of residence, freedom to exit the country, and the right to return at any time. Nonetheless, it stipulates that this right can be restricted by legal measures only when such limitations are deemed necessary to uphold the progress of criminal proceedings, prevent the transmission of infectious diseases, safeguard public order, or are essential for the nation’s defence. Furthermore, the law permits foreign nationals to regulate entry into the country and the duration of their stay, all of which are established through legal provisions. Art. 47 CRSa additionally safeguards the interests of Slovenian citizens by prohibiting their extradition to foreign nations. By contrast, the extradition of aliens is permissible only in instances covered by binding treaties involving Slovenia. In its provisions concerning migration and asylum, the CRSa explicitly acknowledges the rights of asylum. As outlined in Art. 48 CRSa, within the confines of the law, foreign nationals and stateless individuals who face persecution due to their dedication to human rights and fundamental freedoms are entitled to seek asylum.33

			In Romania, migration and refugee affairs are regulated by the CR. First, Art. 3 (4) CR unequivocally prohibits the displacement or colonisation of foreign populations on the territorial expanse of the Romanian State. The fundamental aim of this constitutional provision was to safeguard the unity and integrity of the state’s territory. Nevertheless, the most pivotal legal regulation was enshrined under Art. 18 CR when addressing migration and asylum affairs in Romania. To expound upon this, Art. 18 (1) CR expressly mandates that foreign nationals and stateless individuals residing in Romania are entitled to the broad protection of their rights and possessions, as stipulated by CR and other applicable laws. This crucial safeguard is augmented by the legal framework outlined in Art. 18 (2) CR, which underscores that the right to seek asylum and the determination of its grant or revocation shall be executed following the provisions of the law, in conformity with international treaties and conventions to which Romania is a part. Furthermore, pursuant to the rules outlined in Art. 19 (3), the CR, the extradition of foreign nationals and stateless individuals may solely be carried out with strict adherence to an international agreement or based on reciprocity principles. This underscores Romania’s commitment to uphold its international obligations and standards in migration and refugee affairs.34

			The norms of the highest law (constitution, fundamental law, etc.) relevant to migration and asylum in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania are presented above. These regulations are not identical, but they all prioritise international agreements and human rights and protect those facing persecution while ensuring the power to protect sovereignty, national interests, and security. For this reason, it can be said that the constitutional provisions governing migration and refugee affairs in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania demonstrate a shared commitment not only to respect human rights and international agreements but also to address migration and asylum issues with full respect for sovereignty. While each nation has its unique set of constitutional articles, common themes include recognising the right to asylum and protection from extradition in countries where persecution or harm may occur. Based solely on the wording of the abovementioned provisions of the Supreme Law (constitution, fundamental law, etc.), Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania seek to strike a balance between protecting sovereignty and national interests, such as territorial integrity and national security, and fulfilling their international obligations to protect people from persecution or violence. However, in this case, this depends on national constitutional courts’ interpretation of the law and how they define their role in migration and asylum affairs.

			This part of the academic paper also leads to another important conclusion: in every analysed country, there are regulations of the highest law (constitution, fundamental law, etc.) concerning migration and asylum affairs. The legal foundations of asylum are more specific than migration’s; however, both elements are visible within the highest law. This is an important observation because it means that not only does every national constitutional court have power (especially the power to assess the compatibility of lower-ranking legislation with higher-ranking legal regulations, particularly with the supreme law in a given country, such as the constitution or fundamental law; the power to derogate or repeal, and sometimes also temporarily suspend, in part or in whole, legal norms declared unconstitutional), but that they can also theoretically use it in matters related to migration and asylum cases. Nevertheless, as already noted, the mere observation of this fact is only evidence that, in theory, constitutional courts in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania can use their powers concerning migration, refugees, and asylum issues, including in the context of protecting sovereignty and the perspective of EU legislation (of course, if the state is a Member State of EU). However, the question of whether, and if so, how, the constitutional courts of these countries decide to intervene in such matters can only be answered through an analysis of their case law.

			4. Relevant case law of constitutional courts in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia and Romania

			In light of Arts. 56 and 37 CRP, 24 (1) FLH, 83, 87, and 89 CCR, 124, 125, and 128 CSR, 166, 167, and 168 CRS, 129 and 131 CRC, 160 and 161 CRSa, 142, 146, and 147 CR in conjunction with Arts. 79, 188, 189, 190, and 193 CRP, XIV(1), and 46 FLH, 3 CCR, 43, and 14 CFRF, 53, and 23 CSR, 13, 39, and 57 CRS, 26, 48, 49, and 33 CRC, 13, 32, 47, and 48 CRSa, 3 (4), 18, and 19 CR regarding migration and asylum, the national constitutional court in Poland, Hungary, Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania holds the power to assess the compatibility of lower-tier legal acts with higher-tier legal acts, particularly with CRP, FLH, CCR, CFRF, CSR, CRS, CRC, CRSa, and CR. In incompatibility and hence unconstitutionality cases, it also possesses the power to annul and occasionally temporarily suspend legal acts deemed unconstitutional in migration and asylum matters. This applies to any legal act subordinate to CRP, FLH, CCR, CFRF, CSR, CRS, CRC, CRSa, and CR and should apply to all except CRP, FLH, CCR, CFRF, CSR, CRS, CRC, CRSa, and CR. This stance can be assumed after scrutinising the pure content of the supreme laws in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania. Nevertheless, legal practices have particular interpretive significance, particularly court cases before the national constitutional courts in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania. On the one hand, the jurisprudence of a specific national constitutional court serves as an invaluable source of guidance on interpreting the provisions of the CRP, FLH, CCR, CFRF, CSR, CRS, CRC, CRSa, and CR. On the other hand, it also answers how a national constitutional court perceives its role and understands its powers. This is crucial because, as previously mentioned, a national constitutional court may interpret its role broadly or narrowly, displaying either a proactive or a passive approach. Ultimately, the jurisprudence of the national constitutional courts in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania can reveal whether these courts consider themselves strong defenders of national constitutionality, merely as observers or enforcers of decisions made by other decision-making bodies, or even as non-playing substitutes or non-players.

			In Poland,35 the Constitutional Court has not addressed migration, refugees, or asylum issues in its rulings. However, this does not mean that decisions that could be valuable for the analysis in this study were not made. First, the Constitutional Court highlighted the significance of broadening the rights and liberties of non-citizens, particularly EU residents. This broadening fortified their legal status substantially, enabling them to oversee matters in Poland without obtaining citizenship.36 Second, the Constitutional Court acknowledged the common good as a crucial constitutional concept that moulds the connection between international and national law. It underlines Poland’s willingness to embrace the global order, particularly EU law, as long as it adheres to the essential principles of the CRP, including the common good, sovereignty, democracy, and the rule of law. The Court emphasised the importance of evaluating each transfer of authority in light of the development of Poland’s constitutional identity.37 Third, The Constitutional Court concluded that the foundational principles stated in Chapter I of the Polish Constitution, which contributed to the common good, should not precede the provisions in Chapter II. The Court conveyed its conviction that while the common good holds significance, issues related to human rights should not be neglected when fulfilling public responsibilities, regardless of an individual’s nationality.38 Fourth, the Constitutional Court allowed the establishment of limitations on human rights based on nationality criteria.39 Fifth, the Court stressed that certain constitutional rights, such as the right to public information and the right to vote in local elections, are extended to foreigners by legislators.40 Sixth, the Constitutional Court emphasised that the principle of loyalty determines the legal situation not only for citizens but also for foreigners and other private entities subject to Polish authority.41 Seventh, the Constitutional Court did not negate the admissibility of the continued storage of telecommunications data concerning foreigners under Polish authority, especially if there were serious and justified suspicions regarding their involvement in activities threatening national security.42 Eighth, the Constitutional Court underscored that foreigners in Poland must adhere to Polish law, even in cases of forced migration.43 Ninth, the Constitutional Court defined the EU order as autonomous, although it was genetically based on international law. This underscores the importance of preserving Poland’s constitutional values.44 The Constitutional Court clarified that the right to fair trial applies to everyone, including Polish citizens, foreigners, and stateless individuals.45 Eleventh, the Constitutional Court affirmed that the privilege of participating in local government elections could be broadened to encompass EU citizens affiliated with local communities. The Court stressed the necessity for a meticulous definition of the extent of transferred competencies, excluding delegating competencies linked to fundamental matters delineating specific state entities’ jurisdiction. Moreover, it emphasised that the transfer of competencies should not compromise the existence of Polish state institutions. Furthermore, the Court expressed its belief that EU law provisions should not contradict the CRP and should not impede Poland’s functioning as a sovereign and democratic state.46 The Constitutional Court indicated that the presumption of the constitutionality of EU Treaties can only be rebutted when there is no interpretation of the treaty and the CRP that allows for the compatibility of treaty provisions with the CRP. The Constitutional Court stressed that it must consider the context of the consequences of its judgment in terms of constitutional values and principles and the impact of the decision on state sovereignty and its constitutional identity. The Constitutional Court explained that, regardless of the difficulties associated with determining a detailed catalogue of competencies that cannot be transferred, issues subject to an absolute prohibition on transfer should encompass provisions that define the guiding principles of the CRP and provisions concerning individual rights that determine the identity of the state, particularly the requirement to protect human dignity and constitutional rights, the principle of statehood, the principle of democracy, the rule of law, the principle of social justice, the principle of subsidiarity, the requirement for a better implementation of constitutional values, and the prohibition of delegating constitutional powers and competencies to create competencies.47 Additionally, on 7 October 2021, the Constitutional Court issued a new judgment regarding EU Law. The Constitutional Court ruled that specific provisions of the Treaty on the European Union48 could threaten Poland’s sovereignty and constitutional identity. The Constitutional Court emphasised the importance of interpreting EU law under the values and principles of the CRP, expressing concerns about the potential violation of national sovereignty by EU law. The Constitutional Court stressed the need to balance preserving member states’ sovereignty and the EU’s identity. The Court highlighted that the interpretation of EU provisions that eliminate national sovereignty or pose a threat to national identity was inconsistent with the Lisbon Treaty.49

			In Hungary,50 the Constitutional Court first emphasised its power to assess whether the joint exercise of competences under Art. E (2) FLH51 violates human dignity, fundamental rights, the sovereignty of Hungary, or its identity based on its historical constitution. However, according to the Court, such an analysis is permissible only in exceptional situations and as a last resort in constitutional dialogue among member states and within the scope of the Constitutional Court’s jurisdiction. The Constitutional Court stressed that in issues related to asylum and migration, both aspects of sovereignty and constitutional identity must be considered. Furthermore, the Constitutional Court emphasised the importance of constitutional identity by presenting a list of fundamental values covered by this domain, such as freedoms, the separation of powers, republican forms of government, public autonomy, religious freedom, the proper exercise of power, parliamentarism, equality of rights, respect for the rule of law, and the protection of nationalities residing in Hungary. From the perspective of the Constitutional Court, these values are considered crucial and can only be removed from Hungary in the case of a permanent loss of sovereignty and independence. The Constitutional Court stressed that sovereignty and constitutional identity are interconnected in various ways and that both elements must be considered simultaneously in specific cases.52 Second, the Constitutional Court analysed the potential consequences of not using the competences mentioned in Article E (2) FLH. The Constitutional Court expressed concerns that failing to enforce these powers could lead to the permanent and mass settlement of foreigners in Hungary without democratic authorisation, potentially violating Hungary’s right to identity and self-determination based on human dignity. The failure of Hungary to enforce these competencies could result in significant and uncontrolled changes to the traditional social environment of Hungary’s residents. The Constitutional Court emphasized that the principle of preserving sovereignty applies to all competences that have not been exclusively transferred to the EU under the Treaty on the Functioning of the European Union (hereinafter: TFEU).53 The Constitutional Court highlighted the interconnection between constitutional identity and sovereignty. In this context, the Court recognised that preserving Hungary’s constitutional identity is closely related to its sovereignty and that maintaining sovereignty is crucial for protecting constitutional identity. The Constitutional Court also emphasised the importance of safeguarding values constituting Hungary’s constitutional identity, such as linguistic, historical, and cultural traditions. These values, which have evolved throughout the country’s history, are considered inviolable legal facts that international agreements or changes in the FLH cannot change. Importantly, the Constitutional Court emphasised the need to protect human dignity, even in the face of EU actions that may pose a threat to that dignity, expanding the understanding of one’s constitutional competencies and allowing for the non-application of EU law in exceptional cases and under certain conditions, which, in the Court’s opinion, enhances control over fundamental rights.54 Third, the Constitutional Court noted that the exercise of competencies through EU institutions cannot exceed what is necessary according to international agreements. Emphasising the principle of reserved sovereignty, the Constitutional Court stated that the joint exercise of competence cannot violate Hungary’s inalienable right to determine its territorial unit, population, form of government, or state structure. On the other hand, in the same judgment, the Constitutional Court ruled that a person who is not a Hungarian citizen and enters Hungary through a country where he or she was not persecuted or threatened with persecution has no right to apply for asylum as a fundamental subjective right. The Constitutional Court stressed that, in such a situation, these individuals have a fundamental right to have their asylum application considered under the rules for granting asylum. The Constitutional Court also noted that Hungary, as a sovereign state, independently determines its constitutional organisation and legal system without subjecting its sovereignty to other states. In this regard, sovereign power includes full and exclusive control over people residing in Hungary.55 Fourth, the Constitutional Court pointed out that the FLH establishes legal conditions for granting asylum, determining whether a particular person qualifies for international protection. The Court also emphasised that individuals applying for international protection have certain guarantees under Hungarian law. Additionally, as in the previous case, the Constitutional Court stated that protection was not granted to individuals who entered Hungary through a country where they were not persecuted or threatened with persecution.56

			First, in the Czech Republic,57 firstly, in 2006, the Constitutional Court ruled that the delegation of competencies from national bodies to EU institutions was a conditional process. According to the Court, the Czech Republic retains sovereignty, and delegated competencies are subject to formal and material conditions. This formal condition restricts delegation to compliance with the fundamentals of Czech sovereignty. The material condition pertains to how delegated competencies are exercised and how they must safeguard the essence of the rule of law. The Constitutional Court serves as a guardian and is ready to intervene when necessary.58 Second, in 2006, the Constitutional Court stated that the courts could not assess individual EU norms unless EU developments threatened the essence of the constitutional order. The Court emphasised this was an exceptional and unlikely situation but allowed individual assessments. Additionally, the Court stressed that it could assess the constitutionality of a specific EU act if it was doubtful because of a conflict with essential elements of the democratic rule of law. Importantly, the Court noted that EU developments did not need to threaten these elements; it was sufficient if a specific EU norm violated them. Regarding the laws adopted to implement EU laws, the Constitutional Court mentioned that if the implemented EU norms leave no discretion in choosing appropriate measures, they lack the competence to assess their compatibility with the Czech Republic’s constitutional order. However, it was also noted that there are certain exceptions.59 Third, the Constitutional Court highlighted that the primacy of EU Law in the Czech Republic depends on whether EU legal norms are valid and effective (in the context of the Lisbon Treaty, the Constitutional Court, while assessing this legal act, found that it was not yet valid or effective). The Court also pointed out that the fundamental rights and freedoms of individuals, principles of democracy, people’s sovereignty, the separation of powers, and the concept of the rule of law constitute the essential elements of a democratic rule of law. This could be relevant to the constitutional identity and the material conditions mentioned earlier.60 Fourth, the Constitutional Court rejected a judgment of the Court of Justice of the European Union (CJEU), deeming it contrary to Czech law, and indicated that the CJEU exceeded the competencies transferred by the Czech Republic to the EU under Art. 10a CCR.61 Fifth, in 2020, the same Constitutional Court expressed the belief that only the CJEU could issue binding interpretations of EU Law62 and also stated that it was obligated to refer preliminary questions to the CJEU if the interpretation of EU Law was unclear.63 Sixth, the Constitutional Court noted that Arts. 78 (3) and 79 (1) TFEU essentially transposed Art. 64 (2) of the treaty establishing the European Community,64 with the change brought about by the Lisbon Treaty strengthening the European Parliament’s role in EU decisions. Additionally, the Constitutional Court observed that Art. 79 (5) TFEU explicitly grants Member States the right to determine the volume of third-country nationals entering their territories to seek work or engage in business, allowing the Lisbon Treaty to leave the regulatory mechanism of the movement of third-country nationals to Member States. In light of this, the Constitutional Court considered this regulation acceptable under Art. 10a CCR and not in conflict with the constitutional order.65 Seventh, the Constitutional Court emphasised that ensuring effective migration control can be considered a valid and lawful objective of the legislation.66 Eighth, the Constitutional Court pointed out that the right to asylum is not an absolute entitlement. In this context, the Constitutional Court considered that neither the CFRF nor international human rights agreements to which the Czech Republic is a party mandate the automatic granting of asylum to applicants. Importantly, the Constitutional Court underlined that the decision to refuse political asylum to foreigners does not necessarily violate Art. 43 CFRF.67 Ninth the Constitutional Court recognised that foreigners do not have a constitutionally guaranteed fundamental right to enter and reside in the territory of the Czech Republic, as the sovereign state decides without discrimination under what conditions foreigners can stay in its territory.68 Tenth, the Constitutional Court concluded that the Czech legislature had significant discretion in determining deportation penalties, including imposing them on foreigners for an indefinite period, under the constitutional order.69

			In Slovakia,70 the Constitutional Court first confirmed its authority to assess the compatibility of national law with primary EU law, classifying it as equivalent to international treaties. The Constitutional Court based its interpretation on CSR, which assigns the Constitutional Court to assess the compatibility of national regulations with CSR, constitutional laws, and international treaties. Importantly, the Constitutional Court established the principle that EU primary law takes precedence over Slovak law in accordance with Art. 7 (2) CSR.71 However, the Constitutional Court introduced a self-limiting approach. This means that if the Constitutional Court finds that a national law is incompatible with CSR, there is usually no need for further examination of its compatibility with EU law. In this matter, the Constitutional Court also addressed a hypothetical situation in which national law is in line with CSR but irreconcilable with EU primary law, and this issue cannot be resolved through the principles of EU law interpretation. In such cases, the Constitutional Court suggests amending CSR, but this decision falls beyond the competence of the Constitutional Court in Slovakia.72 Second, the Constitutional Court emphasised the commitment to respect human rights, drawing on the opinions and positions of international human rights bodies. The Court referred to reports from the Norwegian Helsinki Committee73 and the intervention of the Commissioner for Human Rights of the Council of Europe submitted to the European Court of Human Rights74 to use these documents as the basis for its decision and assessment of individuals seeking asylum in Greece. This case illustrates the Constitutional Court’s dedication to protecting fundamental rights in line with international human rights norms.75 Third, the Constitutional Court stressed the importance of expeditious decision-making by courts in the context of detention decisions. The Constitutional Court believed that it is the task of the courts to strike a balance between the right to a prompt decision in cases of deprivation of liberty under Art. 5 (4) of the European Convention on Human Rights (hereinafter: ECHR)76 and the right to maintain minimal procedural standards in the investigative process.77 Fourth, in its jurisprudence, the Constitutional Court interpreted the substantive core doctrine, which included human rights, democracy, and the rule of law. It seems that this can be compared with constitutional identity.78 Fifth, the Constitutional Court noted that in the context of marriage between a foreign national and a Slovak citizen, the criteria set out in Art. 8 (2) ECHR require a proper legal assessment of the refusal to grant permanent residence to determine whether such a refusal may be considered an interference with the right to respect for family life in a given case.79 Sixth, the Court explained the relationship between detention and deportation proceedings. The Constitutional Court emphasised that although these processes are separate, they are not completely independent or isolated from each other. The Constitutional Court also pointed out that the restriction on personal liberty in cases of detention for deportation was closely related to the purpose of detention itself.80 Seventh, the Constitutional Court emphasised the broad discretion of state authorities in regulating issues related to foreigners’ stay, especially in the area of the right to long-term residence. The Constitutional Court added that there is no subjective right to obtain permanent residence and that the Slovak authorities have significant discretion in this matter.81 Eighth, the Constitutional Court noted that, according to Slovak law, one of the legitimate reasons for revoking the right to temporary residence is the discovery of circumstances justifying the rejection of the application, including situations in which a third-country national provides false or misleading information, presents false documents, or uses documents belonging to another person.82 Ninth, the Constitutional Court emphasised the need to balance the protection of private and family lives with the interests of state security. The Constitutional Court noted that in some cases, to ensure the interests of state security, it is necessary to consider the criminal history of foreigners applying for one form of legal residence within the country. However, according to the Constitutional Court, examining whether State interference, including public authority, is justified in the case of national laws concerning foreigners is inevitable.83 Tenth, in 2023, the Constitutional Court issued a judgment stating that EU Law has a unique character defined by the CJEU, establishing a separate legal order binding on member states and their courts. The Constitutional Court also emphasised that EU law establishes the principle of the primacy of its provisions in cases where national regulations cannot be interpreted following the requirements of EU law. Interestingly, according to the Constitutional Court, in such cases, national courts are obligated to fully consider EU law when making decisions.84

			In Serbia,85 the Constitutional Court frequently rules individual cases based on constitutional complaints.86 It is rare for a court’s decision to pertain to general matters,87 although there is sometimes room to interpret a general standard. Nevertheless, a few statements from the Court of Serbia concerning asylum and migration are worth noting. First, the Constitutional Court found, relying on European Court of Human Rights (hereinafter: ECtHR) jurisprudence, a violation of Art. 32 (1) CRS88 because it determined that the Administrative Court had infringed the applicant’s right to a fair trial by issuing a judgment lacking proper reasoning. The Constitutional Court also emphasised the importance of considering whether a person deserves complementary protection, especially after it had been determined during judicial proceedings that refugee status could not be granted.89 Second, based on ECtHR jurisprudence, the Constitutional Court emphasised that the list of safe countries in Serbia could not be automatically applied without considering reports from the United Nations High Commissioner for Refugees.90 Third, related to the previous case, the Constitutional Court found that the list of safe countries in Serbia could not be applied automatically without thoroughly assessing whether a specific country could be considered safe in each case. The Constitutional Court stressed that asylum authorities should thoroughly examine all complaint documentation. The Constitutional Court emphasised that an asylum application should not be rejected solely because the person was transported through a country on the list of safe countries if the asylum procedure in that country was inconsistent with international law.91 Fourth, the Constitutional Court emphasised that the right to freedom is a fundamental constitutional right and, referring to ECtHR jurisprudence, noted that depriving someone of their freedom is subject to specific legal requirements. The Constitutional Court underlined a distinction between the right to freedom and freedom of movement. The Constitutional Court also observed that Serbia has the right to control its borders and establish the identities of individuals staying illegally without identification.92 Fifth, the Constitutional Court emphasised that in the context of an allegation of discrimination, complaining individuals must prove that they were treated differently from individuals in a similar situation. In this context, and citing ECtHR jurisprudence, the Constitutional Court highlighted that discrimination occurs when a person is treated less favourably than another person in a similar situation.

			In Croatia,93 the Constitutional Court emphasised the importance of aligning domestic case law with international legal obligations arising from the ECHR. The Court noted that it is essential for Croatia to adhere to relevant legal justifications and ECtHR case law because these standards constitute the binding norms of international law for Croatia.94 Second, the Constitutional Court stated that, due to the compatibility of the referendum question with EU law, the CRC, given its legal force, takes precedence over EU law.95 Third, the Constitutional Court decided not to conduct investigations into the application of EU Law on its initiative in cases where applicants failed to substantiate their claims regarding violations of EU migration law and did not refer to any judgments of the CJEU.96 Fourth, the Constitutional Court found a violation of the CRC when the court did not apply the acquis of the European Union within the Dublin system, a common European asylum protection system. Despite the complainant’s lack of reference to EU law, the Constitutional Court invoked the principle of mutual trust among the member states participating in the Dublin system. In this context, the Constitutional Court emphasised that the principle of mutual trust imposes an obligation on Croatian authorities, including judicial authorities, to respect decisions made by the relevant bodies of other countries participating in the common Dublin system.97 Fifth, the Constitutional Court emphasised that prohibiting inhuman or degrading treatment is one of the most important values in democratic societies. In this context, the Constitutional Court stressed that if there were legitimate grounds to believe that an individual in the receiving state would be exposed to treatment, contrary to Art. 3 ECHR, under such circumstances, the individual could not be deported to that country. The Constitutional Court believes that national authorities have a duty to thoroughly examine the conditions in a third country, particularly the availability and credibility of its asylum system and how the authorities of that third country implement their asylum regulations in practice.98 Sixth, the Constitutional Court emphasised the importance of two key principles: equivalence and effectiveness. The Constitutional Court underlined that these principles, based on established CJEU jurisprudence, require that procedural provisions concerning the protection of rights under EU law be at least as favourable as those concerning similar national actions (the principle of equivalence) and should not be constructed to practically hinder or excessively hinder the use of rights granted by EU law (the principle of effectiveness).99 Seventh, the Constitutional Court explained the principles of the applications for international protection. The Constitutional Court highlighted the importance of assessing circumstances “ex nunc”, meaning that the assessment should consider facts known or knowable by the relevant state authorities when deciding on international protection applications. The Constitutional Court stated that when granting international protection, the state must assess the risk of ill-treatment in the country where the applicant would be returned. According to the Constitutional Court, this assessment should focus on the foreseeable consequences, considering the country’s general situation and the applicant’s situation. In this context, the Constitutional Court also added that the relevant authorities must consider all relevant evidence and that the assessment of this threat should be rigorous. However, the Constitutional Court noted that international protection applicants may have difficulty providing evidence due to their particular circumstances; therefore, the benefit of the doubt should be applied when assessing the credibility of their statements and documents. The Constitutional Court emphasised that even if some details of the applicant’s testimony seem unconvincing, it does not necessarily weaken the overall credibility of their claim. Additionally, the Constitutional Court noted that in the case of victims of domestic violence, there was a need for sensitivity and understanding during their interviews because of the psychological effects of violence.100

			In Slovenia,101 the Constitutional Court first identified two possible violations of non-refoulement principles. These involve directly deporting an individual to a country where they face persecution or indirectly deporting them to a third country, which could subsequently deport them to a place of persecution.102 Second, in a case concerning the recognition of family members in the context of international protection, the Constitutional Court referred to Art. 14 CRSa.103 Even though this constitutional provision does not explicitly mention homosexuality as a legally protected category, the Constitutional Court indicated that the non-discrimination principle also protects same-sex relationships as it fits within other personal circumstances. Considering Slovenia’s legal provisions concerning the right to unite with family members (in terms of international protection), the Constitutional Court noted that this includes same-sex spouses regardless of whether they are officially registered, married in another country, or living together in a partnership.104 Third, in the context of the freedom of movement for asylum seekers, the Constitutional Court found that the obligation to conduct interviews and obtain prior consent for residence at a private address may constitute proportional limitations on freedom of movement, if necessary, to ensure satisfactory living conditions. However, the Constitutional Court has also stated that restrictions on movements operating based on automatism are disproportionate and unconstitutional.105 Fourth, the Constitutional Court has pointed out that a request to extend international protection should be treated the same as a new application for international protection. The Constitutional Court disagreed with the view that adopting such a rule would violate the principle of efficiency, which aims to save time and cost in the procedure. The Constitutional Court affirmed that applicants for international protection have the constitutional right for both administrative bodies and courts to consider all their claims, whether based on previous or new claims.106 Fifth, the Constitutional Court confirmed the right to unite with family members (international protection), even for relatives not formally recognised as family members.107 Sixth, to increase the efficiency of legal asylum proceedings in Slovenia, a decision was made to introduce and apply simplified procedures. In this regard, the Constitutional Court determined that if an asylum seeker claims any form of violence or persecution, the use of any simplified procedure in such a case is excluded.108 Seventh, the Constitutional Court emphasised that every decision to reject an asylum application must involve in-depth assessments to ensure that the applicant is not exposed to life or health risks due to torture, mistreatment, or similar actions in their country of origin. The Constitutional Court stressed that national authorities should not oversimplify this task by presenting general or naïve explanations. Drawing on the ECHR and ECtHR jurisprudence, the Constitutional Court recognised the need for rigorous scrutiny in this regard.109 Eighth, the Constitutional Court also emphasised that persistently ignoring an applicant’s request for supplementary protection could significantly violate his or her right to a fair trial.110

			In Romania,111 the Constitutional Court first observed that these structures do not acquire super-competence or sovereignty by transferring certain competencies to EU structures. The Constitutional Court stated that EU member states decided to collectively exercise certain powers that traditionally belonged to the sphere of national sovereignty. The Constitutional Court also noted that, in the current era of global challenges, international development, and global-scale human communication, national sovereignty can no longer be perceived as absolute and indivisible without risking unacceptable isolation.112 Second, the Constitutional Court affirmed that the essence of the EU lies in member states relinquishing certain competencies to achieve common goals without ultimately infringing upon their national constitutional identities.113 Third, the Constitutional Court emphasised that member states retain the powers essential for maintaining their constitutional identity. The Constitutional Court underlined that the transfer of powers and establishing new guidelines within the already transferred competencies fell within the constitutional margin of freedom for member states.114 Fourth, the Constitutional Court determined that Romania accepted that, in areas where exclusive competence belongs to the EU, regardless of international treaties, implementing the resulting commitments should adhere to EU rules. Thus, under the compatibility clause in Art. 148 CR,115 Romania cannot adopt a normative act conflicting with the commitments made by an EU member state. Additionally, the Constitutional Court stressed that Romania faithfully adhered to obligations arising from its accession to the EU without encroaching upon its exclusive competencies. However, the Constitutional Court emphasised that this is subject to a constitutional limit expressed by what is defined as a national constitutional identity.116 Fifth, the Constitutional Court noted that the CR reflects the will of the people, implying that it cannot lose its binding force solely because of the discrepancies between its provisions and European provisions.117 Sixth, the Constitutional Court expressed the belief that the right to freedom of movement must be restricted by a judge.118 Seventh, the Constitutional Court observed that when the decision at the first instance is both final and immediately enforceable, it breaches the right to defence under Art. 24 (1) of the CR,119 particularly affecting potential refugee applicants who are unable to secure an effective and suspensive review of the first-instance decision.120 Eighth the Constitutional Court ruled that legal regulations foreseeing the lack of the possibility to directly complain about the field of international protection and the absence of the possibility to file a complaint through a representative violated Art. 21 CR,121 which guaranteed the principle of free access to justice.122

			5. Categorization of the role of constitutional court in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia and Romania concerning migration and refugee affairs

			After presenting the selected positions of the national constitutional courts in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania, it is time to categorise their roles in migration and asylum issues. These two Parameters were decisive. The first Parameter is the jurisprudence of the National Constitutional Court on migration and asylum. In this case, the national constitutional court can adopt two general positions: a) it pronounces migration and asylum matters either specifically (concerning the interpretation of specific provisions) or generally (regarding the interpretation of legal principles), or b) it does not pronoun migration and asylum matters. This Parameter is substantive, as it concerns the interpretation of migration, refugees, or asylum law. It mostly has an internal character, as it mostly pertains to domestic law. However, in the latter case, international or EU law interpretations may exist. Nevertheless, even in such a case, it will still be the interpretation of the law applicable within the given country and thus still internal. This is true with one exception, where the national constitutional court may see its obligation to use preliminary ruling procedures for the CJEU as dependent on the second Parameter. The second Parameter also determines whether the national constitutional court speaks on migration and asylum matters and represents the voice of the highest national constitutional judicial body or the highest constitutional judicial body in the respective country, even above international bodies. If the National Constitutional Court has not yet spoken about migration and asylum matters in its jurisprudence, the second Parameter indicates its potential future stance. The second Parameter involves checking whether and, if so, how the national constitutional court speaks about its relationship with EU law. The National Constitutional Court adopted three positions. It can be argued that a) national law (constitutional), including the competencies of the national constitutional court, is above EU law; b) national law (constitutional), including the competencies of the national constitutional court, is generally above EU law and claims that the national constitutional court does not intend to use its competences for now, but will not hesitate to do so in an exceptional situation requiring a response (reserved right to intervene); and c) national law (constitutional) is under EU law. Because of this Parameter, the chapter presented the positions (case law) of selected national constitutional courts on this subject, although not necessarily all judicial cases were related to competence in migration and asylum matters. National constitutional courts prefer to take a general stance in this area, presenting the principle of interpreting the relationship between domestic and EU law. However, such a general position can reveal much about understanding this relationship within a specific area of competence. This Parameter is institutional or systemic as it concerns the interpretation of legal principles within the system of a given country. This is the answer to the question of the hierarchy and level of importance of domestic law and the national constitutional courts to EU law, including CJEU jurisprudence. This Parameter also has an external character, as it concerns the interpretation of the systemic or institutional relationship of the state with the international organisation, the EU. It is worth noting that in the case of these two Parameters, it is still possible that the National Constitutional Court has not issued any decisions that fit the outlined topics. If this is the case, it will signify a question mark because each of the analysed national constitutional courts from the considered countries can issue such judgments, as per the analysis of the relevant constitutional law provisions (mentioned above).

			

			It’s worth noting that the substantive internal and systemic/institutional external Parameters are unequal. In the case of the EU member states, substantive internal Parameters are less important than systemic/institutional external Parameters. This is because if a national constitutional court sees its position to the EU as an executor of EU law, where EU law is above national (constitutional) law and is understood under CJEU jurisprudence, in its substantive jurisprudence, such a national constitutional court would have no decision-making margin at all or a minimal one. This means that the role of a national constitutional court in migration and asylum matters either does not exist or is insignificant. Hence, systemic/institutional external Parameters might determine the significance of substantive internal Parameters. However, without substantive jurisprudence from the National Constitutional Court, it is impossible to present an interpretation of the law made by the National Constitutional Court regarding migration and asylum matters. In such a situation, one can only say that the potential interpretation of such a national constitutional court might have legally significant or insignificant importance, but relevant jurisprudence is necessary to determine the image of this interpretation. This leads to the conclusion that the presented Parameters form a complementary system. Based on this, the national constitutional courts in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania can be assigned to one of the following categories: a) strong specific, b) strong unspecific, c) moderate specific, d) moderate unspecific, e) weak specific, f) weak unspecific, g) unknown strong specific, or h) unknown strong unspecific.

			Considering the outlined assumptions and the jurisprudence of the National Constitutional Courts thus far, Table 1 presents the results of the correlation between this jurisprudence and Parameter 1 (substantive internal Parameter, where the variants are: a) the national constitutional court expresses itself generally (regarding the interpretation of legal principles) and/or specifically (concerning the interpretation of specific provisions) on migration and asylum matters; b) the national constitutional court has not yet expressed itself on migration and asylum matters) and Parameter 2 (systemic/institutional external Parameter, where the variants are: a) the national constitutional court speaks about the relationship with EU law and argues that national law (constitutional), including the competences of the national constitutional court, is above EU law; b) the national constitutional court speaks about the relationship with EU law and asserts that national law (constitutional), including the competences of the national constitutional court, is generally above EU law and claims that the national constitutional court does not intend to use its competences for now but will not hesitate to do so in an exceptional situation requiring a response (reserved right to intervene); c) the national constitutional court speaks about the relationship with EU law and argues that national law (constitutional), including the competences of the national constitutional court, is under EU law; d) the national constitutional court has not yet expressed itself on the relationship with EU law).

			
			Table 1. Correlation of jurisprudence of national constitutional courts with substantive internal Parameter and systemic/institutional external Parameter123
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			Table 1 indicates the classification of the jurisprudence of the national constitutional court into two variants for Parameter 1 and four variants for Parameter 2. This classification is based on the rule that the national constitutional court of a specific country should be assigned the variant most consistent with its jurisprudence. However, this classification requires further explanation. In Poland, although the National Constitutional Court takes a firm stance on its relationship with EU Law, it has not yet been pronounced on issues related to migration and asylum. The fact that the court’s jurisprudence concerns the rights, freedoms, and obligations of foreigners in Poland does not change this verdict because it does not pertain to asylum or migration issues. Therefore, Poland was classified as variant b) of Parameter 1. In the Czech Republic, the National Constitutional Court expressed a view most aligned with variant b) of Parameter 2 in 2006; however, in 2020, it issued a ruling departing from that view and proposed an interpretation aligned with variant c) of Parameter 2. Hence, the Czech Republic was classified as variant c) of Parameter 2. In Slovakia, this situation is similar to that in the Czech Republic. Until 2023, the jurisprudence of the national constitutional court was closest to variant a) of Parameter 2, but in 2023, a ruling was issued in alignment with variant c) of Parameter 2. Therefore, Slovakia was classified as variant c) of Parameter two. In Serbia, the National Constitutional Court did not have the opportunity to take a position regarding its relationship with EU law because Serbia is not a member state of the EU. For this reason, Serbia was classified as variant d) of Parameter 2.

			This classification leads to different conclusions regarding the roles of national constitutional courts in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania in matters related to migration and asylum. However, the rules used for such an evaluation are outlined before an assessment of such a role is presented. Firstly, Parameter 2 determines the legal significance of Parameter 1. Parameter 2 indicates the power of the position held by a national constitutional court in a particular country. In other words, this Parameter indicates whether the national constitutional court holds the position of solely the highest national constitutional judicial body or whether it holds the position of the highest constitutional judicial body in the country, including the above international bodies. This leads to the conclusion that the power of the national constitutional court’s position based on its jurisprudence can be categorised into one of the following groups: a) strong, b) moderate, c) weak, and d) unknown strong. Categorisation into group a) occurs when the jurisprudence of the national constitutional court has been classified into variant a) of Parameter 2. Categorisation into group b) will occur when the jurisprudence of the national constitutional court has been classified as variant b) of Parameter 2. Categorisation into group c) will occur when the jurisprudence of the national constitutional court has been classified as variant c) of Parameter 2. Categorisation into group d) will occur when the jurisprudence of the national constitutional court has been classified into variant d) of Parameter 2. The exception to this rule will only be the National Constitutional Court of Serbia because Serbia is not an EU member state. This means that the national constitutional court in Serbia did not have the opportunity to issue a ruling related to the relationship between national law (constitutional law), including the competencies of the national constitutional court in Serbia and EU law. Although Serbia is a candidate for the EU, it does not engage in complex competency interactions. This reasoning leads to the conclusion that the national constitutional court in Serbia automatically holds the status of the highest constitutional judicial body in Serbia, including the above international bodies, as it currently does not engage with EU law and CJEU jurisprudence (which could potentially contribute to the issuance of a ruling by the national constitutional court of Serbia regarding the relationship between national law (constitutional) and its competencies with EU law). Serbia’s membership in other international organisations does not alter this conclusion because the legal norms of international law serving as the foundation for these other international organisations do not impact the status of the national constitutional court in Serbia. This occurs even though the national constitutional court in Serbia often refers to the ECtHR jurisprudence. Thus, regarding the specific power assignment to the National Constitutional Court, assigning Serbia to Group a) strong is justified. Further emphasis is needed on the significant differences between this situation and the practices of the National Constitutional Court in Slovenia. Despite issuing rulings related to migration and asylum, and Slovenia being an EU member state, the national constitutional court in Slovenia has never ruled concerning the relationship between national law (constitutional) and its competencies as a national constitutional court in Slovenia with EU law. In this instance, even though the national constitutional court in Slovenia had the opportunity to address this issue, it never did so. Second, based on the results of the correlation between the jurisprudence of the national constitutional courts and Parameter 1, which has a substantive and internal character, one can conclude that the image of the position of the national constitutional court can be assigned to one of the following groups: a) specific and b) unspecific. Categorisation into group a) occurs when the jurisprudence of the National Constitutional Court has been classified into variant a) of Parameter 1. Categorisation into group b) will occur when the jurisprudence of the national constitutional court has been classified into variant b) of Parameter 1.

			Based on these assumptions, one can conclude that specific national constitutional courts play a role in migration and asylum matters. The assessment of this role is based on two premises. The first is the premise of the power of position, and the second is the premise of the image of position. In other words, combining the power of the position with its image addresses the question of the role of the national constitutional court in migration and asylum matters. Within the first premise, each analysed country can be assigned to one of four groups: a) strong, b) moderate, c) weak, and d) unknown strong. In the context of the second premise, each analysed country can be assigned to one of two groups: a) specific and b) unspecific. Therefore, the national constitutional courts in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania can be assigned one of the following roles in migration and asylum matters: a) strong specific; b) strong unspecific; c) moderate specific; d) moderate unspecific; e) weak specific; f) weak unspecific; g) unknown strong specific; h) unknown strong unspecific.

			
			Table 2. Role of national constitutional courts in Poland, Hungary, Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania in migration and asylum matters124
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			The results of correlating the power of position with the image of the national constitutional courts in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania are indicated in Table 2, which led to an assessment of the roles of these national constitutional courts in migration and asylum matters according to the presented criteria. The justification for this assessment is as follows: First, the Polish Constitutional Court was classified into variant b) of Parameter 1 and variant a) of Parameter 2; hence, its position power was categorised into group a) strong, while the position’s image was categorised into group b) unspecific, leading to an assessment of its role as strong unspecific. Second, the Hungarian Constitutional Court was classified into variant a) of Parameter 1 and variant a) of Parameter 2; thus, its position power was categorised into group a) strong, while the position’s image was categorised into group a) specific, resulting in the assessment of its role as strongly specific. Third, the Czech Constitutional Court was classified into variant a) of Parameter 1 and variant c) of Parameter 2; thus, its power of position was categorised into group c) weak, whereas the position’s image was categorised into group a) specific, resulting in the assessment of its role as weakly specific. Fourth, the Slovak Constitutional Court was classified into variants a) of Parameter 1 and c) of Parameter 2; thus, its power of position was categorised into group c) weak, while the position’s image was categorised into group a), leading to the assessment of its role as weakly specific. Fifth, the Serbian Constitutional Court was classified into variants a) of Parameter 1 and d) of Parameter 2; thus, its position’s image was categorised into group a). However, owing to the previously argued exception, the power of position was categorised into group a) strong. Therefore, the Serbian Constitutional Court assigned the role of strong specifics. Sixth, the Croatian Constitutional Court was classified into variant a) of Parameter 1 and variant a) of Parameter 2; thus, its position power was categorised into group a) strong, whereas the position’s image was categorised into group a) specific, resulting in the assessment of its role as strongly specific. Seventh, the Slovenian Constitutional Court was classified into variant a) of Parameter 1 and variant d) of Parameter 2; thus, its position power was categorised into group d) unknown strong, while the position’s image was categorised into group a) specific, leading to the assessment of its role as unknown strong specific. Eighth, the Romanian Constitutional Court was classified into variant a) of Parameter 1 and variant a) of Parameter 2; thus, its power of position was categorised into group a) strong, whereas the position’s image was categorised into group a) specific, resulting in the assessment of its role as strongly specific.

			Finally, arranging the hierarchical order of the roles of national constitutional courts from top to bottom and considering the results of the analysis, it should be noted that the national constitutional courts in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania have varying degrees of significance. The first level of significance should be assigned to the “strong specific” role. This role was assigned to the national constitutional courts in Hungary, Serbia, Croatia, and Romania. The second level of significance should be assigned to the role of “strong unspecific”. This role has been assigned to Poland’s National Constitutional Court. The third level of significance should be assigned to the role of “moderate specific”. This role has not been assigned to any national constitutional court. The fourth level of significance should be assigned to the role of “moderate unspecific”. This role has not been assigned to any national constitutional court. The fifth level of significance was assigned to the role of “weak specific”. This role was assigned to the Czech Republic and Slovakia national constitutional courts. The sixth level of significance should be assigned to the role of “weak unspecific”. This role has not been assigned to any national constitutional court. However, roles such as “unknown strong specific”, assigned to the Constitutional Court in Slovenia, and “unknown strong unspecific”, not assigned to any national constitutional court, cannot be classified into any level of significance until the power of position is known.

			This leads to the important conclusion that the national constitutional courts in Hungary, Serbia, Croatia, and Romania were classified at the first significance level. This means that their rulings on migration and asylum matters must be considered within their country and at the EU level. Additionally, it is crucial to remember that migration and asylum issues based on the EU nomenclature are shared competencies. Therefore, assigning a high level of significance to the role of the National Constitutional Court has become increasingly important. A slightly less important role in this context is the national constitutional court in Poland, which has been classified at the second significance level. However, it is important to note that if the national constitutional court in Poland made rulings on asylum and migration, it would automatically qualify for the first level of significance. However, national constitutional courts in the Czech Republic and Slovakia were classified in a less favourable position, at the fifth significance level. This indicates that while the rulings of these national constitutional courts are important within their national structures at the EU level, they are less or not significant. This is primarily because migration and asylum fall under shared competencies regulated by primary EU law. Consequently, in line with the decisions of the national constitutional courts in the Czech Republic and Slovakia, the EU may not consider its positions on migration and asylum matters. Meanwhile, the mystery lies with the national constitutional court in Slovenia, which will determine its position once, if ever, it issues a ruling regarding the relationship between national (constitutional) law and its competencies with EU law.125

			

			6. Proposal of the standard concerning the role of the constitutional court in asylum and refugee affairs

			Considering the scope of this publication, and without repeating what has already been written elsewhere, the proposal of a standard concerning the role of the constitutional court in asylum and refugee affairs should refer to another publication that was also part of the international research project of the Central European Professors’ Network.126 In brief, the proposal suggests that EU member states, while safeguarding their independence and sovereignty, should take the stance that, as national entities, they are fully legitimate in making binding interpretations of EU primary law concerning the principles of conferral, proportionality, and subsidiarity. Even though EU member states under such circumstances might opt to create a new structure at the international level, including within the EU, the most natural solution would be for their national constitutional courts to act as megaphones. This proposal seems to provide valuable guidance for EU member states and EU candidate countries such as Serbia.

			7. Conclusions

			The considerations in this chapter lead to the conclusion that there is currently no common standard concerning the role of national constitutional courts in Poland, Hungary, the Czech Republic, Slovakia, Serbia, Croatia, Slovenia, and Romania regarding migration and asylum issues. There are certain similarities or even convergences in terms of the power and image of these positions. This also implies assigning similar or sometimes the same roles to migration and asylum. However, it is essential to remember that the image of the position categorised here as specific or unspecific carries different substantive loads. While these similarities are visible, each national constitutional court’s approach to substantive matters is somewhat different, reflecting the specificity of national identity. Conversely, the position of each national constitutional court concerning structural or institutional issues is more susceptible to methodological analysis. This is an important distinction because while it is challenging to expect the emergence of a common substantive standard (image of the position), it is feasible to anticipate the development of a shared institutional/structural standard (power of the position), even when utilising the proposed method outlined in this chapter. Additionally, this chapter leads to another significant conclusion: For the significance of the roles of national constitutional courts in countries engaged in complex competency interactions with the EU, defining the relationship between national (constitutional) law and the competencies of the national constitutional court with EU law, including CJEU case law, is crucial. Hence, it can be concluded that, in the context of interactions between EU member states and the EU, the significance of the role of the national constitutional court in migration and asylum matters is determined by defining the relationship between national law (constitutional), including the competencies of the national constitutional court, and EU law, including the CJEU competencies. This conclusion is also valuable for EU candidate countries (e.g. Serbia).
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			Abstract

			This study examines the role of migration in transforming the demographic and religious landscapes of European countries, with a special focus on Central Europe. Since the 1950s, Europe has faced low population growth rates, which stagnated by the end of the 20th century. Migration has played a key role in reversing this trend, particularly in Central European countries such as Poland, Hungary, Slovenia, Czechia, and Slovakia, although the proportion of foreign-born residents in these countries remains below the European Union average. In 2022, member countries of the Organisation for Economic Co-operation and Development saw significant increases in asylum applications, labour migration, and international students, with family migration a leading cause of new permanent migration. Migrant populations tend to cluster in urban areas, especially in Central European capitals, except in Poland. By 2023, Europe’s population growth was bolstered by positive net migration, especially following the COVID-19 pandemic and displacement of persons from Ukraine. Despite migration’s role in population growth, its long-term effectiveness and the challenges it poses to Europe’s cultural, social, and political fabric are debated. The increasing non-working-age population strains healthcare systems and elevates old-age dependency ratios, threatening economic growth and productivity. Migration alone cannot offset the declining fertility rates; hence, pro-natalist policies are crucial. This study highlights the influence of migrants’ religiosity on Europe’s religious diversity, with implications for secularisation trends. The projected growth of religious groups, including Muslims, necessitates reassessing and reformulating legislation on religions in Europe to ensure sustainable pluralism. Ultimately, addressing Europe’s demographic challenges requires supporting the native population’s fertility rates, enhancing labour productivity, facilitating continuous education, and providing flexible employment options after retirement. These measures, while not globally altering population numbers, aim to sustain a capable environment for future sustainable population growth.

			Keywords: migration, demography, population ageing, workforce shortages, religion and religiosity, religious pluralism.

			1. Introduction

			The word “demography” consists of two Greek words: demos (δῆμος), which refers to ordinary people or ordinary citizens, and graphein (γράφειν), which means writing or study about a particular topic. This word was first used by Achille Guillard in 1855 in his famous work titled Elements de Statistique Humaine ou Demographie Comparee.1 Guillard’s primary focus within demography encompassed a comprehensive understanding of populations, including their numerical aspects; overall dynamics; and physical, societal, intellectual, and ethical conditions. His exploration of population size, distribution, demographic processes, and structural aspects foreshadowed the foundations of contemporary demography.2 Demography is usually divided into two traditions: formal demography, which is concerned with ‘the precise mathematical measurement of the three demographic processes of fertility, mortality, and migration’ and social demography, which examines ‘the determinants and consequences of population size, distribution, and composition and of the demographic processes of fertility, mortality, and migration that determine them’.3 According to the classic definition outlined by Hauser and Duncan, ‘Demography is the study of the size, territorial distribution, and composition of population, changes therein, and the components of such changes, which may be identified as natality, mortality, territorial movement (migration), and social mobility (change of status)’.4

			Demography is usually considered an applied discipline. Although a basic demographic theory is necessary for collecting and processing demographic data, the main contribution of demographic studies is providing proposals for real-world problems. The results of demographic analyses are, therefore, often applied using non-demographic factors.5 This study examines how demographic theories, concepts, and data contribute to decision-making that affects the legal regulation of migrations.

			Accordingly, this study examines the impact of migration on the demographic and religious landscapes of Europe and Central European states, employing various scientific methods, including the dogmatic, axiological, comparative, and demographic methods. These methods contribute to assessing the influence of fertility, mortality, average life expectancy, and migration on the demographic landscape of Europe.6 The research is closely connected to the question of religious shifts in European societies and the impact of migration on them. The hypothesis under investigation is whether migration can resolve the main demographic challenges of European states and how it affects their ethnic composition and religious landscape.

			This chapter is structured as follows. Section 2 explores the intersection between migration and demography, analysing the demographic aspect of migration and its implications on demographic shifts in Europe and Central European countries. Section 3 briefly presents the current demographic landscape of Europe and the European Union (EU). Section 4 then delves into various aspects related to the intersections between migration and population decline in Europe, exploring the extent to which migration can reverse the population decline in European countries.

			Section 5 analyses other important demographic processes, focusing on the impact of immigration on population ageing and workforce shortages in Europe. The final section of the chapter concentrates on the influence of migration on the religious landscape of Europe and future trends in Europe’s religious shift. Migration contributes to an increase in individuals with religious affiliations while introducing new religious communities and practices that need accommodation within European legal systems. The aim is to highlight tendencies in the religious affiliation of the European population and the effects of migration on them. The conclusion in section 6 summarises the main findings of the analysis.

			2. Demography and migration

			While demography delves into human populations broadly, not all population characteristics fall within the scope of a demographic analysis. As evident in the outlined definitions of formal and social demography, three fundamental demographic processes—fertility, mortality, and migration—emerge. This study focuses on migrations and their influence on demographic structure. Migration, within demographic theory, is delineated as the process wherein individuals, families, or groups relocate from one place to another. A detailed examination of the term “migration” follows. However, it is pertinent to note R. Thomas’s observation that, in the contemporary world, migration holds greater societal implications than patterns of fertility or mortality.7 Fertility and mortality have diminished in significance primarily because of declining fertility and mortality rates.

			Demographers focus on not individual attributes but rather the collective traits of groups of people. Demography is widely regarded as the study of human populations.8 Typically, a population constitutes an agglomeration of various individual units capable of self-reproduction. The foundation for this grouping can stem from diverse factors, although among the most significant populations today are the global population and individual nations within specific geographic boundaries, encompassing their respective inhabitants.9 While each person may possess a “demographic profile”, demographers are primarily concerned with the attributes of larger aggregates—a community, state, or nation. It is crucial to note that considerable variation exists within any group concerning its attributes. Any population’s members might display a spectrum of values for various attributes. Therefore, what captivates the demographer’s interest is the “average” characteristics of the population.10 This chapter focuses on the demographic profile of European countries, with a special emphasis on Central European states, and the impact of migrations on their demographic landscape.

			Demography plays a crucial role in shaping social policies, managing populations, and regulating migrations. As such, the findings of demographic research can serve as a strong foundation for the development and understanding of both domestic and international migration laws and regulations.

			Defining migrants and migration can also be challenging. As mentioned, migration is the third population change component. From the demographic point of view, it is the most difficult process to measure.11 Furthermore, it is most dynamic and complex.12 While the number of births per woman is around two and death occurs to each individual only once, migration proves to be significantly more recurrent in Western societies. Current estimates suggest that an average American relocates approximately 20 times throughout their lifespan from birth to death.13 Especially difficult to measure is temporary and circular migration.14 Not only is migration challenging to register and measure, but it also holds the most significant influence on population changes.

			Migration can be defined as ‘a physical move involving an intended permanent change in residence’.15 A permanent change in residence signifies the individual’s or household’s intention to remain in the new residence for an unspecified duration. A residence is characterised as the location where a person typically sleeps and eats. Possessing any form of residence suggests a level of permanence in suitable housing, although specific groups may lack officially recognised residences.

			Migration encompasses two primary categories: internal and international. Individuals involved in migration may relocate either between nations or within a singular country. Internal migration signifies a change in residence within a specific country and is typically less regulated compared to international migration. Demographers classify individuals moving into an area as in-migrants, while those departing from an area are labelled out-migrants. International migration denotes the purposeful and enduring movement from one country to another. Those entering a country are denoted as immigrants, while those leaving are termed emigrants. Each nation establishes regulations and policies governing international migration, particularly immigration. Immigration laws regulate the entry conditions and criteria, country-specific limitations on acquiring formal residence permissions, and related procedures.16 Generally, countries do not impose restrictions on emigration since citizens typically have the liberty to depart from the country as long as another nation permits entry. Exceptions to this rule may arise in specific situations, such as during periods of martial law.17

			Migration can be also categorised as voluntary or involuntary. Voluntary migration is initiated by the migrant’s choice and typically involves moves driven by economic needs, retirement, family reasons, or simply a desire for change. Contrastingly, involuntary migration commonly arises from political or religious persecution, wars, civil unrest, or natural disasters such as famines. This distinction has fuelled discussions regarding the duties of states towards migrants. At least two opposing views can be identified. The first one perceives voluntary migration as a mere preference and free choice of a migrant that does not deserve any special treatment by institutions. The other view represents those who advocate for migrants’ rights and tend to classify all current migrations as involuntary.18 Consequently, the distinction between refugees and migrants was based on the criteria of voluntariness. According to this distinction, refugees are those who have left their homes involuntarily.19 However, involuntary migration on an international scale presents a considerable challenge in the 21st century. Factors such as war, famine,20 climate change, persecution, and societal disruptions have led to a crisis concerning displaced individuals worldwide.21 Even though the distinction between voluntary and non-voluntary migration is not always crucial, it can have significant consequences for the legal status of migrants and refugees.

			Another critical distinction lies between legal and illegal immigration. Legal immigration involves entry into a country with formal permission, allowing for temporary or permanent residence. Illegal immigrants, conversely, enter a country without proper legal authorisation.22 Keeping record of illegal immigrants is almost impossible, and therefore limited data are available on illegal migrants. Although the growth of illegal immigration led to improvements in border monitoring and internal police activities, it is often connected with income inequality, problems of public health protection, low performance of public institutions, etc.

			At the international level, there is no universally accepted definition of either migration or migrant. The United Nations (UN) International Organization for Migration defines migration as

			The movement of a person or a group of persons, either across an international border, or within a State. It is a population movement, encompassing any kind of movement of people, whatever its length, composition and causes; it includes migration of refugees, displaced persons, economic migrants, and persons moving for other purposes, including family reunification.23

			The same organisation interprets “migrant” as an umbrella term that reflects

			… the common lay understanding of a person who moves away from his or her place of usual residence, whether within a country or across an international border, temporarily or permanently, and for a variety of reasons. The term includes a number of well‐defined legal categories of people, such as migrant workers; persons whose particular types of movements are legally defined, such as smuggled migrants; as well as those whose status or means of movement are not specifically defined under international law, such as international students.24

			These definitions, however, are not generally accepted and should not bear any legal consequences.

			Two general approaches are used to define the aforementioned terms: the inclusivist and residualist views. The inclusivist view defines migrants as individuals who have moved from their usual place of residence, regardless of their legal status and motivation for moving. This broad definition includes refugees, foreign workers, trafficking victims, trailing spouses, international students, and other individuals falling under various categories. By contrast, the residualist view defines migrants as people who have relocated for any reason other than fleeing war or persecution, making them a diverse category of individuals who share the characteristic of not being refugees.25 Thus, human migration can be classified into various types based on different factors such as reasons, territory, and duration. Some examples of human migration types that have not been mentioned include economic, environmental, and seasonal migration.

			The focal point of the disagreement lies in determining whether refugees should fall under the category of “migrants”. Despite the widespread acceptance of the inclusive viewpoint, the UN Refugee Agency advocates for the residualist stance, emphasising the distinction between refugees and migrants. This differentiation is justified by the assertion that confusion between these terms poses problems for both groups.26 The agency’s position is attributed to its aim of safeguarding its specific interests within inter-agency power conflicts, stemming from the International Organization for Migration joining the UN in 2016 and becoming the UN Migration Agency.27

			Without delving into the highly significant and intriguing debate about distinguishing between migrants, refugees, and other “people on the move”,28 this chapter treats migration as an umbrella term encompassing all the aforementioned categories.

			3. Demographic landscape of Europe and the EU

			The global population has exhibited sustained growth over centuries, with varying growth rates that peaked in the early 1960s and subsequently declined. Europe experienced consistently low growth rates since 1950, even reaching stagnation by the end of the preceding century. However, migration served as a pivotal factor in reversing this trend, contributing to an upsurge in growth rates.29 The region of the Organisation for Economic Co-operation and Development (OECD) and the EU demonstrate considerable percentages of foreign-born inhabitants, surpassing 10% and 13% of their respective total populations. Central Europe showcases diverse scenarios: Poland and Hungary have experienced considerable increases in their foreign-born populations, with Poland witnessing a doubling since 2012.30 Yet, these populations represent less than 3% or 6.5% of their total populations, respectively.31 These figures exclude temporary protection recipients primarily from Ukraine. Despite notable growth rates, these countries maintain a relatively low proportion of foreign-born residents compared to the total population. Conversely, Slovenia observed a noteworthy 28% surge in its foreign-born population over the last decade, reaching 14% of the total population;32 this highlights a distinct situation wherein growth rates may be moderate or low, but the proportion exceeds the European average. Lastly, countries such as the Czech Republic and Slovak Republic exhibit lower growth rates (16% and 34%, respectively) and a smaller proportion of foreign-born residents, hovering around 4.3% to 4.2% of their total population, respectively.33 Overall, while the foreign-born populations in most Central European countries are growing, their proportion relative to the total population remains rather low, falling below the EU average.

			In 2022, OECD nations documented remarkable levels of international migration, with some countries in these regions reporting record-high figures. There was a notable increase across all migration categories. New asylum applications even surpassed the records seen in 2015/2016. Additionally, there was a significant surge in labour migration and temporary labour migration. For the first time in history, the count of international students approached nearly 2 million. Family migration retained its status as the leading category for new permanent-type migration, constituting 40% of all such migration. Meanwhile, managed labour migration and free mobility each accounted for 21% of the overall permanent-type migration.34

			Migrant populations tend to concentrate more in specific regions within countries, notably the capital and urban areas, as compared to native-born populations. Within Europe, non-EU migrants exhibit a stronger inclination than EU migrants to cluster in these urbanised regions. The surge in immigrant populations over the past decade has been particularly notable in urban areas. In Central Europe, capital-city regions overwhelmingly harbour the highest proportions of immigrant populations, with Poland being the exception to this trend. Regions characterised by high proportions of well-educated native residents often mirror similar proportions of well-educated immigrant populations. This suggests a trend where highly educated foreign-born individuals tend to settle in regions akin to those chosen by their native-born counterparts.35

			

			The heightened migration rates are poised to significantly impact the demographic landscape of Europe. Migration, especially immigration, is viewed as a potential remedy for key demographic challenges prevalent in Europe, including population decline, ageing, low fertility rates, and labour scarcity. Immigration directly contributes to bolstering the total population of host countries, thereby exerting an immediate influence on population growth.

			Moreover, there is an anticipation that the influx of young individuals within the working age bracket through immigration will alter the age distribution, potentially skewing it towards a younger demographic. Additionally, there exists a hypothesis that the presence of young immigrants may elevate the fertility rate, given that migrant populations in Europe tend to exhibit higher fertility rates compared to native populations. Lastly, immigration is perceived as an immediate and effective solution to address the escalating labour shortages observed across European countries. These hypotheses concerning the impact of migration on demographic shifts in Europe will be methodically tested and analysed in subsequent sections of this chapter.

			4. Population decline and migration in Europe

			In 2023, Europe’s population reached approximately 742.2 million, showing a modest increase of 2.2 million compared to 2013. Since the 1960s, Europe’s population growth has declined significantly, reaching negative figures in the mid-1990s. Although there has been a slight recovery since the low point of -0.07% in 1998, the growth rate for 2020 remained modest at just 0.04%.36 Vaclav Smil, a Canadian professor, noticed years ago that

			In 1900 Europe (excluding Russia) had nearly 20 percent of the world’s population and accounted for roughly 40 percent of the global economic product; 100 years later it had less than 9 percent of all people and produced less than 25 percent of the global output…By 2050 its population share will slip to about 6 percent of the global total, and its share of global economic product may be as low as 10 percent: these are hardly trends leading toward global dominance.37

			Europe is expected to lose 11% of its population by 2050 if no immigration takes place, while the global population will increase by 32%.

			From the beginning of the 21st century until 2020, the EU experienced population growth. This increase in population was the result of the EU’s enlargement, positive natural change, and net migration. Between 1952 and 2010, six expansions resulted in the addition of 248 million individuals to the EU, constituting 70% of its overall growth. Demographic expansion, encompassing both natural population growth and international migration, accounted for 72 million or 30% of the total.38 However, between 2020 and 2022, the EU’s total population declined by 585,000 individuals, primarily due to the COVID-19 pandemic. By 1 January 2023, the EU’s total population rebounded to 448.4 million. Eurostat attributed this growth to increased migratory movements post-COVID-19 and the mass influx of displaced persons from Ukraine who received temporary protection status in EU Member States. In 2022, deaths continued to outnumber live births in the EU, resulting in negative natural population change. The overall population increase in 2022 was solely due to positive net migration, with deaths surpassing live births. In summary, the natural change in the EU population was outweighed by net migration, resulting in a population increase. Net migration significantly rose from 1.1 million in 2021 to 2.9 million in 2022, playing a crucial role in population growth. The anticipated increase in deaths due to an ageing population suggests that the EU’s future population trends will heavily rely on the contribution of net migration, especially if fertility rates remain relatively low.39

			Among the countries with the highest population decrease are several Central European states. A decrease in population was recorded in Hungary, Poland, and Slovakia due only to natural change, while in Serbia, the decline was more a result of negative net migration. Some Central European states, such as Slovenia and the Czech Republic, recorded population increases only due to positive net migration. It is interesting that growth was recorded due to natural change only in Türkiye.40

			As is evident, the primary cause of a population decline in Europe is the low fertility rates. Fertility, commonly defined as the reproductive experience of a population, is analysed by examining ‘the number of births as well as the characteristics of those births, along with characteristics of the individuals involved in reproductive activities’.41 Fertility can be measured in terms of the number of births occurring within a population. Various measures are used to describe fertility, including crude birth rate, general fertility rate, and specific fertility rates. Crude birth rate calculates the number of births relative to the total population, expressing it as the number of births per 1,000 population.42 It is calculated by dividing the total number of births for a given year by the midyear total population for that year; this quotient is then expressed as the number of births per 1,000 population.43 The general fertility rate more closely limits the measurement of the base to persons actually at risk of the event, and it adjusts the denominator of the rate by focusing on the population at risk.44 It is expressed in terms of births per 1,000 women of the ages in which childbearing is most likely to occur: 15–44 or 15–49 years.45 Finally, specific fertility rates indicate the greatest specificity, measuring events relative to the specific population at risk (e.g. births to women aged 20–30 years relative to the number of women aged 20–30 years). The advantage of using specific rates is their ability to measure events more precisely relative to the persons most likely to experience them.46 One good example of specific rates is the age-specific fertility rate.47

			An additional measure is the child-woman ratio, indicating ‘the number of persons 0 to 4 years of age divided by the number of females of child-bearing age’.48 Finally, a widely discussed and utilised measure is the total fertility rate, which is

			… the sum of the age-specific fertility rates for all women in the child-bearing ages, and when adjusted to be per-person-specific, indicates the number of children that the average woman would have in her reproductive lifetime if she aged through her reproductive years exposed to the age-specific rates prevailing at a specific point in time.49

			Among the commonly discussed levels of total fertility is the rate of 2.1, known as the replacement rate of fertility.50 This is the total fertility rate required for mere population replacement, as the average woman must replace both herself and her mate.

			In 2021, the total fertility rate within the EU stood at 1.53 live births per woman, marking a slight uptick from the 2020 figure of 1.50. The EU’s total fertility rate had experienced fluctuations, reaching a low of 1.43 in 2001 and 2002, then rising to a relatively high point of 1.57 in 2010. Subsequently, it underwent a modest decrease to 1.51 in 2013, followed by slight rebounds until 2017. However, from 2017 onwards, the indicator began to decline again, reaching a low of 1.50 in 2020. The observed increase in 2021 indicates a shift compared to the previous year.51 However, the total fertility rate in the EU is below the replacement rate of fertility and will remain low in the future. The situation is similar in Central European states, in which total fertility rates vary from 1.33 in Poland to 1.83 in the Czech Republic.52

			The question arises about whether one demographic factor can substitute for another, specifically if migration can effectively replace low fertility rates in Europe, thereby acting as the rejuvenation factor in population dynamics. The concept of replacement demographic factors and the perspective of population dynamics at equilibrium can be traced back to the works of demographers from the 18th century, including figures such as Pastor Johann-Peter Süssmilch (1707–1767).53 As P. Demeny noted, ‘Europe is not an island, surrounded by uninhabited deserts or endless oceans. It has neighbors that follow their own peculiar demographic logic’.54 Near Europe are located regions with the fastest growing populations globally, such as the Middle East and Sub-Saharan Africa. In the context of the EU, European states that are not EU members are grappling with similar or even more severe demographic challenges. Consequently, high rates of international migration will likely involve migration from the abovementioned non-European regions. The key question is whether this form of international migration can counteract the population decline and boost fertility rates in Europe.

			As of 2011, the EU has witnessed significant positive net migration balances. Nevertheless, the overall growth of the EU population has been modest, and in some cases, even negative. Although fertility rates have increased, they still fell below the replacement rate needed for population growth sustainability. The influx of refugees and migrants from 2016 to 2023 has, in essence, merely delayed the inevitable population decline. While immigration can gloss over the real demographic problems, it is insufficient to generate lasting and sustainable population growth.

			The strategy of “replacement migration” to maintain the population size presents specific challenges. Notably, high immigration rates may lead to shifts in the social, cultural, political, and racial characteristics of European countries. Additionally, migration has been identified as a source of socioeconomic and security challenges. In light of these considerations, D. Coleman raised questions about the feasibility of multicultural societies with multiple identities and loyalties succeeding in European democracies.55 The contrary perspective underscores the importance of intermarriages and interactions between migrants and host societies, potentially leading migrants to adopt the ideas, values, and practices to which they are exposed. Given that the extent of migrants’ exposure depends on various factors, P. Fargues concluded that ‘the better socio-economic integration of the migrant, the smoother the encounter of migrants’ and natives’ cultural identities’.56 In the case of high migration rates in the future, the population shift will impact European states, posing an increasingly challenging task for the integration of large migrant communities. Low fertility rates in combination with high immigration rates will certainly affect the population composition of European countries. The primary concern that European policymakers will need to address is how European states can utilise migration as, at the very least, a temporary solution for population decline without losing their cultural identity.

			However, immediate EU population growth can be achieved through not only immigration but also enlargement. Initially, expansion of the EU will impact the size of only the EU and not the entire continent. Many countries set to join the EU face similar or even more severe demographic challenges, including ageing populations, high emigration rates, and low population growth. The current situation in Eastern Europe does not contribute positively to the EU’s demography, as countries with the potential to significantly increase the total population, such as Russia, Ukraine, and Türkiye, are far from becoming new EU members. Nevertheless, EU enlargement could boost its overall population and help Member States adopt policies and legislation to enhance fertility rates across all European countries. The words of P. Fargues appear more relevant than ever: ‘If the EU wants to maintain its present level of influence in world affairs, immigration will not suffice, and enlargement combined with nation-building seems to be the only solution’.57

			5. Population ageing, workforce shortages, and migration in Europe

			One outcome of technological and scientific progress and medical advances is an extended life expectancy. Although this trend is undeniably one of the most positive outcomes of modern progress, it presents several challenges. Primarily, the increase in the non-working-age population will impact the healthcare system as its resources will need to be expanded. Moreover, the length of retirement will increase, affecting the old-age dependency ratios.

			Ageing of the European population is a consequence of not only modern progress but also low fertility and mortality rates. In Europe, fewer children are born and fewer older people die, leading to an increasing share of older individuals among the net population. The shift in the population structure towards older ages is projected to persist in the future.58 The population within the working-age bracket (20–64 years) is anticipated to experience a more pronounced decline, decreasing from 265 million in 2019 to 217 million in 2070. This decline is attributed to factors such as fertility rates, life expectancy, and patterns of migration flows.59 Consequently, the demographic landscape of Europe will transform, characterised by high proportions of older individuals and low proportions of the working-age population.60 These trends are anticipated to result in a doubling of the old-age dependency ratios by 2050, regardless of immigration rates.61

			Some authors outlined the opportunities of an ageing population. Bloom et al. highlighted that increased allocation of resources to the training, education, and health of workers can mitigate the decline in the workforce resulting from lower fertility rates. If such investments contribute to a higher level of human capital within the workforce, it could improve the productivity and overall living standards.62 A decline in fertility will allow more women to enter the labour force, and because of the increased life expectancy, a higher portion of income will be allocated to savings,63 which will push the real interest rate down.64 Furthermore, low mortality rates and population ageing may increase the skill premium.65 However, many authors perceived population ageing as a threat to the economic growth and sustainability of health care systems. It will have huge impact on productivity and the structure of consumption.66 Finally, some authors believe that the current European welfare schemes will become financially unsustainable.67

			Migration is frequently considered a solution to the problems of population ageing and labour shortages. Typically, migrants arriving in Europe, particularly those from Africa and Asia, are younger than the native population, and they contribute to the expansion of the labour force.68 Mathematically, an increase in the working-age population could change the demographic structure of the population towards a higher proportion of young population. Furthermore, migrants usually make families in host countries, and, as already mentioned, they have higher fertility rates than their native peers.

			However, demographic analysis has shown that immigration cannot be a substitute for decreased fertility.69 This is because immigration rates need to be extremely high to prevent population ageing. The most prominent UN report on replacement migration showed that the EU (having only 15 members at the time) will need 674 million immigrants until 2050 to maintain a balance between the proportions of populations older than 65 years and aged 15–64 years.70 As it is unlikely that such an influx of immigrants would ever happen, the ageing of the European population is inevitable.

			Migration contributes to the workforce and population structure directly, as migrants belong to the working-age population upon their arrival. However, the population added through permanent migration undergoes the ageing process similar to natives.71 If migrants are increasingly relied upon to compensate for retiring natives, a continuous influx of new migrants is required to offset the retirement of earlier migrants. Therefore, replacement migration cannot curb ageing; rather, it initiates a spiral in which the ageing of migrants can only be offset by more migrants being called in.

			Migrants from developing countries often exhibit higher birth rates than their native peers. As they enter the labour force, their children contribute to mitigating the increase in old-age dependency ratios. However, it is anticipated that the birth rates will converge over one generation. Ultimately, while permanent migration may temporarily delay the rise of old-age dependency, it is not a sustainable long-term solution.

			International migration is often analysed in light of the economic benefit it allegedly brings. The period of a fast workforce decline has started, as predicted by demographers, and it will probably affect the economic goals of European states. Deficits of the working-age population have increased, especially at the bottom of the professional ladder, and low-skilled migration has increased. The Eastern European pools of migrants have dried up, especially from Western Balkans. New migrant waves will predominantly consist of migrants from outside Europe. As Loichinger and Marois pointed out, a rise in migration flows is not expected to significantly mitigate the economic impacts of population ageing. Their projections indicate that even if migration were to double, there would be only a marginal enhancement in the labour force dependency ratio, and broader trends towards high levels of ageing would remain largely unchanged.72 Therefore they concluded that

			The effect of migration on derived labor force indicators such as the labor force dependency ratio of the host region are relatively small. In short, migration, while increasing the population size, affects both the active and the inactive population at the same pace, and as so, has only little effect on the labor force dependency ratio.73

			Both ageing of the population and a workforce decrease can be reversed if birth rates return to the replacement levels. This aim can be achieved with some legal measures as well. Pro-natalist legislation can contribute to increasing fertility. However, even if pro-natalist policies brought results, they would impact the working-age population in 20 years. In the short and medium terms, ageing of the population together with workforce shortages seem ineluctable.

			

			6. Impact of migration on the religious landscape of Europe

			As mentioned earlier, European countries have witnessed a rise in migration from within Europe and from former colonial states, regions affected by conflicts (e.g. the Balkans, Middle East, and Afghanistan), and nations that have historically supplied workforce to developed Western European countries. Among these immigrants, some originate from countries currently undergoing religious revival,74 while others are from a diverse set of religious denominations usually different from those dominant in host societies.75 Moreover, religiosity is higher among migrants,76 even second-generation migrants.77 This supports the notion that migrants are more successful in transmitting their religion to the next generation.78 Considering that fertility rates appear to be higher among migrants compared to their native peers,79 immigrants will influence religious diversity in European states, even in the absence of further migration.80 Therefore, religion and religious organisations can have a key role in integrating migrants in destination societies, while migrants will shape the future religious landscape of Europe.

			Migrants’ religiosity has the potential to slow down the process of secularisation of European societies.81 Since migrants usually come from less secular societies and are preserving their religious beliefs through generations, the pace of their secularisation will shape the process of European societies’ secularisation. The classic secularisation theory interconnects modernisation with secularisation.82 Even though some religious practices of migrants can resist secularising trends,83 they cannot affect the general process of secularisation.84

			As mentioned earlier, the total population of Europe will decrease if no immigration occurs. The total number of Christians in Europe is projected to reduce by about 100 million people to reach 54 million in 2050. Moreover, the Jewish population will decline from 1.4 million in 2010 to 1.2 million in 2050. All other religious groups are projected to grow. Their growth will be fuelled by demographic processes, including higher fertility rates, younger population, and gains via migration and religious switching.85

			The only religious group in Europe with a fertility rate at the replacement level is Europe’s Muslims. Fertility rates are below the replacement level for all other major religious groups, including the religiously unaffiliated, who have the lowest fertility rates. However, the total number of the religiously unaffiliated is projected to grow because of religious switching, which will affect only the total number of Christians and not a significant number of other religious groups.86

			Migration will significantly impact the religious landscape of Europe in the coming years. Continued migration from Asia to Europe is expected to result in an increase in the share of Muslims, Hindus, Buddhists, adherents of folk religions, and other religions among the European population. In contrast, migration is anticipated to decrease the share of the region’s population that identifies as Christian or unaffiliated. In a projection without migration, the Muslim share of Europe’s population is estimated to grow from the current level of 4.9% to 7.4% by 2050. In a medium migration scenario, the share of Muslims in Europe is projected to reach 11.2%, while a high migration scenario suggests that Muslims could constitute 14% of Europe’s population by 2050.87 These projections exclude the Western Balkan countries, Russia, Belarus, Moldova, and Ukraine, with overall projections for the entire continent showing minimal differences.88 There is a possibility that Muslim populations in Europe may return to their countries of origin when conditions improve there. However, historical precedents from Germany show that this is unlikely. As migration scholar Philip Martin noted decades ago, ‘there is nothing more permanent than temporary workers and traders’.89 It can be concluded that migration has played a role and will continue to contribute to the European societies’ religious diversity, which is expected to increase as a result of demographic processes in the years to come.

			The migration of adherents from various religious groups presents challenges to the existing legislation that governs the legal status of religious organisations in European states. Issues such as legal recognition of religious groups and communities, state financial support for religion, religious instruction in public schools, and status of religious symbols in the public sphere are among the most significant matters that need to be reconsidered and re-regulated to effectively accommodate the religious rights of migrants. True and sustainable pluralism involves not only respecting the individual right to freedom of religion and belief but also acknowledging the collective and corporate rights of religious organisations. This holds true for migrants and their religious communities as well.

			

			7. Conclusion

			Demography, as the study of human populations, plays a crucial role in shaping social policies, managing populations, and regulating migrations. This study directs attention to the demographic profile of European countries, notably central European states, and delves into how migrations influence their demographic landscapes. The study adopts an inclusive definition of migrant, which is treated as an umbrella term covering refugees, foreign workers, students, and various categories of “people on the move”.

			The global population has witnessed sustained growth, but Europe, experiencing consistently low growth rates since 1950, encountered stagnation by the end of the 20th century. Migration has played a crucial role in reversing this trend, contributing to increased growth rates. Central European countries, such as Poland, Hungary, Slovenia, Czechia, and Slovakia exhibit varying scenarios regarding foreign-born populations. While some countries such as Poland and Hungary have experienced significant growth, the proportion of foreign-born residents remains relatively low compared to the EU average.

			The OECD nations reported remarkable levels of international migration in 2022. New asylum applications, labour migration, temporary labour migration, and international student numbers all saw notable increases. Family migration remained the leading category for new permanent-type migration. Migrant populations tend to concentrate in specific regions within countries, particularly in the capital and urban areas. Non-EU migrants in Europe exhibit a stronger inclination towards clustering in urbanised regions. Central European capital-city regions, except in Poland, house the highest proportions of immigrant populations.

			As of 2023, Europe’s population has experienced modest growth, reaching approximately 742.2 million. However, a historical decline in growth rates since the 1960s, coupled with the projection of losing 11% of its population by 2050 without immigration, raises concerns about long-term sustainability. The EU witnessed a population decline between 2020 and 2022, largely due to the COVID-19 pandemic, but the population rebounded to 448.4 million by 1 January 2023, attributed to increased migratory movements and displaced persons from Ukraine. The role of migration in offsetting Europe’s demographic challenges is apparent, with positive net migration playing a crucial role in population growth, especially as fertility rates remain below replacement levels.

			While migration has contributed to population growth, questions arise about its long-term effectiveness and the challenges it poses to the cultural, social, and political characteristics of European societies. The concept of “replacement migration” faces scrutiny, emphasising the need for the socioeconomic integration to ensure successful encounters between migrants and natives. Potential EU enlargement could be a way to address immediate population growth, even though potential new members face similar demographic challenges. The complex interplay of fertility rates, migration, and policy considerations underscores the multifaceted nature of Europe’s demographic landscape and the necessity for thoughtful policymaking to navigate these challenges.

			The increase in non-working-age individuals places a strain on healthcare systems and elevates the old-age dependency ratios in Europe. Despite potential opportunities outlined by some authors, such as investments in education and health to enhance workforce productivity, the overarching perception is that population ageing presents a significant threat to economic growth, productivity, and sustainability of welfare configurations in Europe. Migration has been considered a potential solution to mitigate these challenges, as migrants often belong to the working-age population and contribute to economic activity. However, demographic analysis reveals that immigration alone cannot substitute for declining fertility rates, and the sheer magnitude of immigration required to counteract population ageing is deemed impractical.

			Moreover, while migration temporarily influences the workforce and population structure, relying on continuous immigration to offset the ageing of earlier migrants creates an unsustainable cycle. If migration were to double, its impact on labour force indicators and the overall age structure would be limited. The long-term solution lies in addressing low fertility rates through pro-natalist policies. However, ageing of the population and workforce shortages are anticipated to persist in the short to medium term, necessitating comprehensive strategies to navigate these demographic shifts.

			As migrants, particularly from regions experiencing religious revival, bring diverse religious denominations to Europe, their higher religiosity, even into the second generation, contributes to shaping the future religious makeup of European societies. The interplay between migrants’ higher fertility rates and the transmission of religious beliefs suggests that, even without further migration, immigrants will significantly influence religious diversity in European states. The role of religion and religious organisations emerges as crucial in the integration of migrants into the destination societies, illustrating the intricate relationship between migration and the evolving religious fabric of Europe.

			Migrants’ religiosity has the potential to influence the pace of secularisation in European societies. Coming from less secularised societies, migrants’ preservation of religious beliefs across generations may impact the overall trajectory of secularisation. The projection that the total number of Christians in Europe is expected to decline, while other religious groups, including Europe’s Muslims, are projected to grow, highlights the profound demographic consequences of migration on the continent’s religious composition. The expected rise in the proportion of Muslims, alongside followers of other religions, highlights the necessity for a thorough reassessment and reformulation of legislation governing religion in European states. This is essential to adequately address the religious rights of migrants and establish sustainable pluralism within European societies.

			Overall, migration, including international migration, lacks the potential to adequately address Europe’s demographic challenges, encompassing issues such as population decline, ageing, low fertility rates, and labour shortages. Consequently, efforts should be directed towards alternative approaches aimed at supporting the native population in increasing fertility rates, as this remains the sole effective solution for ensuring stable economic growth. Such initiatives should involve the development of appropriate legal regulations that foster an increase in fertility rates. Moreover, labour legislation should be enhanced to increase productivity and facilitate ongoing education and skill development within the workforce. There should be flexible employment options during retirement, and the mandatory retirement age ought to be eliminated. All these measures will not affect the numbers globally, but it can increase the working-age population. This approach stands as the singular viable solution to address the demographic shift in European countries and maintain a labour market capable of supporting economic growth in the future.
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			Abstract

			Migrations are always active, and it is impossible to imagine a world without them. However, migrations in the past decade have become a leading problem globally, especially in the European Union (EU). The EU migration policy and its common asylum system are undergoing tectonic changes, as negotiations between the Member States pave the road to a new and sustainable EU migration policy. Moreover, the need to remake the Dublin procedure is obvious; consequently, the European Commission is trying to satisfy national differences among Member States on the one hand and the state interest-oriented approach on the other. In all this, it is crucial that the fundamental rights of migrants and asylum seekers not be overlooked.

			Keywords: migrations, legal regulation, perception, asylum, future regulation

			1. Introduction

			Migration is a phenomenon that originated at the time of the making of mankind. It is all present, continuous, and unstoppable. However, migrations in today’s world prompt all countries to rethink their response and attitude towards them. Namely, migrations are becoming the foremost challenge for Western countries, which generally attract immigrants. This is especially so for (Western) European countries. Migrations in Europe can be divided into three phases.1 The first phase involved guest workers in Western European countries. The main destination countries were Belgium, France, Germany, Luxembourg, the Netherlands, Sweden, and Switzerland. The recruited foreign workers were expected to return home after completing a stint of labour. During this period, most migrants in North-Western Europe originated from Algeria, Greece, Italy, Morocco, Portugal, Spain, Tunisia, Turkey, and Yugoslavia.2 The second phase was marked by the oil crisis in 1974, which, as many authors argue, marked a sharp surge in global migration.3 The third phase started in the 1990s and was marked by the fall of communism and the “Iron Curtain” in Europe. The collapse of the Iron Curtain and opening of the borders of Eastern Europe induced new migration flows across Europe. The end of the Cold War, as well as wars in the former Yugoslavia, led to new flows of asylum seekers into Western Europe.4 The fourth phase of migrations in Europe began after the Syrian crisis with the subsequent deluge5 of migrants coming to Europe via Turkey and other migration routes. This fourth phase is marked by vast changes in the European Union (EU) legislation regulating migrations and border control. It is also marked by a sharp change in the attitude of EU citizens towards migrations and migrants. These changes demand further research, as it is necessary to safeguard migrants in need of protection and ensure that they have access to the asylum system. At the same time, it is necessary to protect the EU’s outer border and ensure that it functions as a barrier for those who do not meet the prescribed conditions for entry6 or the conditions to become asylum seekers. Of course, it is difficult to build such a system that would ensure that all who do not meet the aforementioned conditions are banned from entry and those who do are permitted into the EU (and the Schengen area). Therefore, we must understand who migrants are and why it is important for the EU to have jurisdiction on the way migrations are regulated. First, the Schengen cooperation in the Treaty of Amsterdam was heavily criticised for its lack of transparency, its duplicative role, and the absence of any democratic or judicial control, whereas the Maastricht Treaty’s third pillar was criticised for its ineffectiveness.7 These shortcomings have led to the incorporation of the former within the framework of the EU and the communitarisation of the latter during the Amsterdam Intergovernmental Conference. The Treaty of Amsterdam undoubtedly represents a major turning point in migration policy at the European level, even though its innovative character is strongly contested.8 Migration policy at the EU level was shaped in two different policy sets: the so-called “migration stricto sensu” and “migration in the classic sense”. The former concerns the entry for short-term purposes and mere circulation within the common area following the abolition of internal border controls. It is mainly linked with border and visa policy issues as well as certain aspects of return policy, which are considered as the necessary “flanking measures” for the abolition of internal border controls. In addition to this first policy framework, the second framework developed progressively, most likely following the acknowledgement of related demographic and economic needs.9 As we know, the legal basis for today’s regulation of the EU migration policy resides in Art. 7910 and 8011 of the Treaty on the Functioning of the European Union (TFEU). In that respect, the main EU legal instruments adopted following the entry into force of the Amsterdam Treaty are clearly building upon the Schengen acquis in this area. These measures concern those related to border controls, visa policy, and return policy,12 all of which relate to migrants. So, who are migrants, and what is the definition of a migrant? It is necessary to highlight that there are also persons who are refugees; all such persons are migrants, but not all migrants are refugees. The definition of a refugee is given in the Convention Relating to the Status of Refugees from 1951, and people that fit into this definition are migrants who are entitled to help and protection. However, when talking about migrations, not only the humanitarian aspects but also the security, economic, and social challenges as well as the question of mass migrations are relevant for the societies of the recipient countries.13 Until the 1990s, most migrants could conveniently be classified under the categories of “family reunification”, “labour migration”, and “asylum”. Since the 1990s, however, migration motives have become increasingly diversified.14 When looking at the EU law, the Qualification Directive and Asylum Procedures Directive aim at either specifically defining what constitutes a refugee or streamlining the application process.15

			2. European migration programme of 2015

			The momentum created by the so-called “2015 migration/refugee crisis” provided a new political impetus and led to concrete initiatives and achievements, both in forging truly comprehensive policy responses firmly embedded in the EU’s overall external relations and in enhancing the efficiency of the EU’s policymaking.16

			The European Commission (or “Commission” hereafter) introduced A European Agenda on Migration,17 a 22-page document that begins with an explanation of the context and details a list of immediate and long-term measures that it proposes the Member States should undertake to effectively respond to the migration challenge.18 Moreover, the Partnership Framework approach had a significant impact on the EU’s internal policy and decision-making process, notably as regards enhancement of the links between the internal and external dimensions of the EU’s migration policy. A series of joint Foreign Affairs and Interior Ministerial Councils were organised (in November 2014 and April 2015), and migration became a recurrent subject at the Foreign Affairs Council. This was matched with the increased role of the EU’s High Representative for Foreign Policy, who was given a coordinating role at the request of the EU’s heads of state and government—a clear sign that migration was becoming an integral part of the EU’s foreign policy.19

			There are four main areas targeted in the Agenda: reducing incentives for illegal migration, saving lives and securing external borders, implementing a strong asylum policy, and developing a new policy on legal migration. The Commission stated that there is a

			… need to restore confidence in our ability to bring together European and national efforts to address migration, to meet our international and ethical obligations and to work together in an effective way, in accordance with the principles of solidarity and shared responsibility. No Member State can effectively address migration alone. It is clear that we need a new, more European approach.20

			Accordingly, the Commission proposed immediate action focused on saving of lives at sea while targeting criminal smuggling networks, the highly controversial relocation of migrants between Member States,21 resettlement of displaced persons in need of protection,22 the highly important partnership with third countries to tackle migration upstream (see infra on the EU–Turkey agreement), and use of EU tools to help Member States tackle migrations. This agenda utilised four pillars to manage migration better: reduction of incentives for irregular migration, border management to save lives and secure external borders, implementation of a strong common asylum policy, and development of a new policy on legal migration. This agenda was a tool by which the Commission sought to offer ‘solutions that will allow Europe to move forward in these areas in the short and medium term’23. However, the Commission also stated its resolution to complete the Common European Asylum System (CEAS), establish shared management of the European border, and create a new model of legal migration.

			As mentioned, a very important part of the agenda was the cooperation with third countries. Accordingly, on 18 March 2016, the European Council and Turkey reached an agreement aimed at stopping the flow of irregular migration via Turkey to Europe. According to the EU-Turkey Statement, all new irregular migrants and asylum seekers arriving from Turkey to the Greek islands whose applications for asylum were declared inadmissible should be returned to Turkey.

			The agreement followed a series of meetings with Turkey since November 2015 dedicated to deepening Turkey-EU relations and strengthening their cooperation on the migration crisis. Notably, this resulted in the EU-Turkey Joint Action Plan activated on 29 November 2015 and the 7 March 2016 EU-Turkey Statement. In addition, on 15 December 2015, the Commission proposed a voluntary humanitarian admission scheme for Syrian refugees in Turkey. To break the business model of smugglers and offer migrants an alternative to putting their lives at risk, the EU and Turkey decided in March 2016 to work together to end irregular migration from Turkey to the EU. For that purpose, the EU and Turkey agreed that all new irregular migrants crossing from Turkey to the Greek islands as of 20 March 2016 will be returned to Turkey. For every Syrian returned to Turkey from the Greek islands, another Syrian will be resettled to the EU. Moreover, Turkey will take any necessary measures to prevent new sea or land routes for irregular migration from Turkey to the EU. Once irregular crossings between Turkey and the EU end or are substantially reduced, a Voluntary Humanitarian Admission Scheme will be activated. Fulfilment of the visa liberalisation roadmap will be accelerated with a view to lifting the visa requirements for Turkish citizens at the latest by the end of June 2016. Turkey will take all the necessary steps to fulfil the remaining requirements. The EU will, in close cooperation with Turkey, further speed up the disbursement of the initially allocated €3 billion under the Facility for Refugees in Turkey. Once these resources are about to be used in full, the EU will mobilise additional funding for the facility up to an additional €3 billion by the end of 2018. The EU and Turkey welcomed the ongoing work on upgrading the Customs Union. The accession process will be re-energised, with Chapter 33 opened during the Dutch Presidency of the Council of the EU, and preparatory work on opening other chapters has continued at an accelerated pace. The EU and Turkey will work to improve humanitarian conditions within Syria.

			Turkey furthermore agreed to accept the rapid return of all migrants not in need of international protection who have crossed from Turkey into Greece, and to take back all irregular migrants intercepted in Turkish waters. Turkey and the EU decided to continue stepping up measures against migrant smugglers and welcomed the establishment of activities of the North Atlantic Treaty Organization in the Aegean Sea.24

			3. Temporary protection: Why use it in 2022 and not 2015?

			The Temporary Protection Directive 2001/55/EC125 was created against the background of conflicts related to the disintegration of the former Socialist Federal Republic of Yugoslavia in the 1990s. It lays down standards for the temporary protection of persons displaced by armed conflict or human rights violations in the event of a mass influx of these persons into the EU.26 This temporary protection should be compatible with the Member States’ international obligations as regards refugees. In particular, it must not prejudge the recognition of refugee status pursuant to the Geneva Convention of 28 July 1951 on the status of refugees, as amended by the New York Protocol of 31 January 1967 and ratified by all Member States. Temporary protection refers to a procedure of exceptional character to provide—in the event of a mass influx or imminent mass influx of displaced persons from third countries who are unable to return to their country of origin—immediate and temporary protection to such persons, particularly if there is also a risk that the asylum system will be unable to process this influx without adverse effects for its efficient operation, in the interests of the persons concerned and other persons requesting protection (Art. 2, item a). According to Art. 1 of the Directive, its objective is twofold: (1) to provide temporary protection and (2) to promote “burden sharing” among EU Member States. The United Nations High Commissioner for Refugees (UNHCR) further explains that the idea behind the instrument is to allow for fast and simplified processing, which would reduce costs and increase efficiency for national asylum systems. The asylum systems are further relieved through a solidarity relocation mechanism and financial support as foreseen in the Directive.27 According to Art. 5(1), the European Council establishes the existence of a “mass influx” situation with a qualified majority decision on the proposal from the Commission. Any Member State can request such a proposal from the Commission. If the existence of a “mass influx” is established, the Member States shall adopt the necessary measures to provide persons enjoying temporary protection with residence permits for the entire duration of protection. Documents or other equivalent evidence shall be issued for that purpose. Such persons must be given the rights prescribed by Art. 13.28

			It is interesting to note that the Temporary protection was instigated at the onset of the Ukrainian war29 but not during the Syrian crisis. A series of commentators have argued, regarding the Syrian crisis, that ‘[t]he case for the use of the Temporary Protection Directive is compelling’, and that ‘[i]f ever there was a time to implement this directive this is it’.30 Others have concluded that ‘[a]lthough not a panacea, temporary protection could be a very important part of Europe’s response to the Syrian refugee crisis’ and ‘[c]ompared to what the Syrian asylum seekers have been experiencing in the past few months and taking into account other available solutions, temporary protection looks like the only right choice from a human rights perspective’.31 The Temporary Protection Directive has been seen as a method that should be used (more often) as part of the EU response to the migration crisis.32 It is also seen as a method to encourage solidarity and fair sharing of responsibility among the EU Member States.33 The Court of Justice also said that the burdens related to emergency situations characterised by a sudden influx of third-country nationals on their territory, must, in principle, be divided between all other Member States.34

			4. “Reinvention” of the CEAS and the common migration policy

			The CEAS’s goal is to offer a satisfying status and ensure implementation of the non-refoulment principle with regard to all third-country nationals in need of international protection.35 The EU competences regarding asylum and creation of the CEAS policy stem from Articles 7836 and 80 of the TFEU as well as 
Art. 1837 of the Charter of Fundamental Rights of the EU.38 However, before of the emergence of this common asylum policy, Member States participated in informal cooperation over decades, and with the implementation of the Treaty of Amsterdam, a crucial step was taken towards creating the CEAS.39 The most important instrument was the Convention Determining the State Responsible for Examining Applications for Asylum Lodged in One of the Member States of the European Communities – Dublin Convention40 from 1990, which came into effect in 1997. The Dublin Convention obligated the first EU Member State in which an asylum seeker landed to assume responsibility to examine the seeker’s asylum claim. The obligation was a kind of punishment to the Member State that made it possible for an asylum seeker to enter the EU territory by crossing the state’s border either legally through the state’s visa or illegally without a valid visa.41 The Treaty of Maastricht made the areas of justice and internal affairs regulating asylum policy a question of common interest for Member States, as part of the third pillar of the EU, but the states reserved their competences. However, as the number of asylum cases continued to increase, Member States recognised the need to implement joint measures and actions in the area of justice and internal affairs.42 Therefore, the Treaty of Amsterdam was crucial in developing the CEAS.43 As one of the objectives of the EU, the treaty lists the maintenance and development of the EU as an area of freedom, security, and justice, in which free movement of persons is assured in conjunction with appropriate measures with respect to external border control, asylum, immigration, and prevention and combat of crime.44 The Dublin Convention of 1990 was replaced by the Dublin Regulation of 18 February 2003 (Dublin II).45 Dublin II laid down the criteria for identifying the Member State responsible for examining asylum applications lodged in one of the Member States, based on the rules ordering asylum seekers to seek asylum in the Member State whose territory they first stepped into, regardless of the current asylum policy of the respective country.46 Dublin II was created to establish a mechanism to swiftly determine the Member State responsible for examining an asylum application and to ensure that all asylum claims received a substantive examination. It also introduced the use of Eurodac, a database for recording the fingerprint data of asylum applicants.47 In turn, this regulation was replaced by the Dublin Regulation of 26 June 2013 (Dublin III).48 Dublin III (now in force) was meant to ‘confirm the principles underlying Regulation (EC) No 343/2003, while making the necessary improvements, in the light of experience, to the effectiveness of the Dublin system and the protection granted to applicants under that system’.49 Dublin III clarified the hierarchy of criteria determining Member States’ responsibility and established a mechanism to warn of potential problems with the Member States’ asylum systems. Most importantly, Dublin III prohibited the transfer of asylum seekers to states with “systemic flaws” and introduced an early warning and preparedness mechanism to identify deficiencies in Member States’ asylum systems before they developed into a crisis.50

			5. European Commission’s 2022 proposal for a new and sustainable EU migration policy

			However, during the Syrian crisis, it became obvious that the Dublin system does not work. Of course, some authors argued that it did not work as planned from the beginning.51 The principal objectives of the Dublin regulations were to (1) ensure access to effective, time-efficient procedures for determining refugee status; (2) prevent exploitation of the asylum system by parties attempting to make multiple claims in different EU Member States; and (3) identify in the shortest possible time the single Member State responsible for examining a claim.52 However, instead of increasing efficiency and mitigating the refugee crisis, the Dublin Regulation appears to have unfairly burdened smaller countries, specifically those with fewer resources. As a result of the regulation, some Member States now fear for their national interests and state sovereignty. Member States are cooperating less because of the regulation.53 Therefore, the EU Council set up an emergency relocation mechanism in September 2015. This mechanism was put to paper in the EU Council decision of September 2015, and it was titled “Establishing Provisional Measures in the Area of International Protection for the Benefit of Italy and Greece”.54 The decision entailed the relocation of 120,000 applicants from Greece and Italy to other Member States. The Council had the authority to make such a decision under Art. 78(3) of the TFEU, which says that

			in the event of one or more Member States being confronted by an emergency situation characterised by a sudden inflow of nationals of third countries, the Council … may adopt provisional measures for the benefit of the Member State(s) concerned.

			Unlike Dublin III, the Council decision addresses the unequal burden on the southern border States.55

			After this, knowing that the current CEAS setup does not work, the Commission introduced its proposal to reform the CEAS (May and July 2016). This would reform the Dublin system towards a better and more just reallocation of asylum cases between the Member States, strengthen the Eurodac Regulation, establish a real asylum agency, etc.56 The reform proposal for Dublin III appears to prioritise two objectives: enforcement of allocation rules and prevention of secondary movements within the EU.57 Furthermore, the interest of the Dublin IV Proposal in discouraging secondary movements is reflected in measures that include far-reaching sanctions for secondary movements. The difference between the Commission’s and European Parliament’s focus as regards the ruling of secondary movements is that the Commission is reactive in penalising the movement already realised, and the European Parliament appears proactive in dissuading asylum seekers from moving to a second Member State.58 As some authors argue, the core problem of Dublin III comprises the national differences among Member States on the one hand and the State interest-oriented approach on the other.59

			In September 2020, the Commission issued its Communication on a new Pact on Migration and Asylum.60 In this document, the Commission undertook the following tasks: (1) launch work immediately to develop and deepen tailor-made comprehensive and balanced migration dialogues and partnerships with countries of origin and transit, complemented by engagement at the regional and global levels; (2) scale up support to help those in need and their host communities; (3) increase support for economic opportunity and address the root causes of irregular migration; (4) step up the place of migration in the programming of the new instruments in the next Multiannual Financial Framework; (5) ensure full and effective implementation of existing EU readmission agreements and arrangements and examine options for new ones; (6) make use of the Visa Code to incentivise and improve cooperation to facilitate return and readmission, as well as work through the Asylum and Migration Management Regulation when in place; and (7) take forward the recommendation on legal pathways to protection in the EU, including resettlement, and develop EU talent partnerships with key partner countries to facilitate legal migration and mobility.

			After this communication, the Commission issued the Communication Attracting Skills and Talent to the EU.61 This initiative will, according to the Commission, improve the EU’s legal migration framework, help attract skills and talent from non-EU countries, and respect Member States’ right to decide on the number of workers they admit.

			There were also other initiatives such as the Proposal for a Directive of the European Parliament and of the Council on a single application procedure for a single permit for third-country nationals to reside and work in the territory of a Member State and on a common set of rights for third-country workers legally residing in a Member State (recast)62 and the Proposal for a Directive of the European Parliament and of the Council concerning the status of third-country nationals who are long-term residents (recast).63

			

			On 8 June 2023, the Member States at the Home Affairs Council brokered a successful political agreement on the New Pact on Migration and Asylum, which the Commission had presented in September 2020. A general approach was reached for two key pillars of the pact: the Asylum and Migration Management Regulation and the Asylum Procedure Regulation. This is in addition to the agreement already achieved on other pillars of the pact. These proposals will allow a fairer, more efficient, and sustainable system for asylum and migration management. The pact provides for a common solution that ensures a balance between solidarity and responsibility among Member States.64 The four key parts of the deal—the asylum and border procedure, increase in the EU’s capacity, new solidarity mechanism, and Asylum and Migration Management Regulation—are expected to replace the Dublin Regulations. Furthermore, on 19 January 2022, the new mandate of the EU Agency for Asylum65 entered into force following an agreement in 2021 between the European Parliament and the Council of the EU on the European Commission’s proposal. This agency should work in close cooperation with the national authorities responsible for asylum and immigration and other relevant services, drawing on the capacity and expertise of those authorities and services, and with the Commission. The Member States should cooperate with the agency to ensure that it is capable of fulfilling its mandate.

			Moreover, the Commission Recommendation (EU) 2020/1365 of 23 September 2020 on cooperation among Member States concerning operations carried out by vessels owned or operated by private entities for the purpose of search and rescue activities66 should be mentioned. This recommendation improves cooperation among EU Member States in managing private vessels involved in search and rescue operations. It has set the ground for regular meetings of the European Contact Group on Search and Rescue. Member States should cooperate with each other in relation to operations carried out by privately owned or operated vessels for search and rescue activities, with a view to reducing fatalities at sea, maintaining navigation safety, and ensuring effective migration management in compliance with the relevant legal obligations.

			6. Attitude towards migrations and integration of migrants as EU citizens

			Today, around 5% of the EU’s total population comprises third-country nationals.67 According to a Standard Eurobarometer survey conducted in November 2017, immigration is seen as the most important issue the EU faces by nearly a fourth (39%) of the respondents; this percentage had peaked in the autumn 2015 survey (at 58%)).68

			The recent Eurobarometer survey “Integration of Immigrants in the European Union”69 reveals public opinion on the topic, providing useful insights for the integration policy. Between 2 November and 3 December 2021, 26,510 citizens from all 27 EU countries participated in the survey. People tended to overestimate the number of third-country nationals as a proportion of the population of their country (68%). Only 38% of Europeans considered themselves well informed about migration and integration. More than half of respondents (56%) received information on these topics through traditional media (television, radio, and newspapers), while the second largest information source was social media and networks (15%). At the same time, a strong majority of Europeans (70%) viewed integration as a two-way process, in which both host societies and immigrants play an important role. Half of the Europeans agreed that integration of migrants is successful in their city or local area, while slightly fewer (42%) thought the same about integration in their country. Just over half of the Europeans (53%) agreed that their national government is doing enough to promote the integration of migrants into the society. A clear majority (69%) of respondents agreed that it is necessary for their country to invest in integrating migrants. Moreover, three out of four Europeans (75%) believed that the integration needs of migrants should be considered when designing measures to fight the effects of the COVID-19 pandemic.

			In contrast, in the last such survey in 2018, respondents from all countries except Croatia and Estonia overestimated the proportion of immigrants living in their country. Just over half (54%) of the Europeans agreed that integration of immigrants has been a success in their local area, city, or country, but this figure varied widely between countries. A clear majority (69%) of respondents agreed that fostering integration of immigrants is a necessary investment for their country in the long run. Nearly 7 in 10 (69%) respondents—and a majority in all but one Member State—said that successful integration is the responsibility of both immigrants and the host society, while a fifth (20%) said that immigrants are mostly responsible. Over half (57%) of the respondents said they feel comfortable with having social relations with immigrants in any of the situations explored in the survey. Nearly 4 in 10 (38%) Europeans thought that immigration from outside the EU is more of a problem than an opportunity. Just under a third (31%) saw it as equally a problem and an opportunity, while only a fifth (20%) saw it more as an opportunity.

			The Eurobarometer surveys show that the attitude towards migrations and the need to integrate migrants in the EU did not change from 2018 to 2022, and that the citizens feel that integration is crucial for migrants.

			7. Role of Schengen rules and the Eurodac system in managing migrations

			The Schengen Borders Code (SBC) regulates border checks and, to a lesser extent, border surveillance along the EU’s external borders. It lays down the entry conditions third-country nationals should satisfy to be allowed entry into the Schengen area (Art. 6(1)). The SBC provides for the derogation from entry conditions for three categories of persons (Art. 6(5)).70 One of these categories is third-country nationals whose entry may be authorised on humanitarian grounds or because of international obligations. Under Art. 14(1) of the SBC, a third-country national who does not satisfy the entry conditions under Art. 6(1) and does not belong to any of the categories of persons referred to in Art. 6(5) should be refused entry into the territories of the Member States. However, the refusal of entry should be without prejudice to the application of special provisions concerning the right of asylum and international protection. Further, Art. 4 provides that when applying the SBC, Member States should act in full compliance with the relevant EU law, including the Charter of Fundamental Rights of the EU; relevant international law, including the Convention Relating to the Status of Refugees; obligations related to access to international protection, particularly the principle of non-refoulement; and fundamental rights. Moreover, Art. 3(a) stresses that the SBC applies without prejudice to the rights of refugees and persons requesting international protection, particularly as regards non-refoulement. Hence, Member States cannot refuse entry to a person requesting international protection without assessing whether or not they are in need of protection.71 To ensure this, the Eurodac72 system is very important. This system was envisaged in the late 1990s as the Commission started to prepare the “Eurodac” project, an EU initiative to use biometrics (specifically finger printing) for controlling illegal immigration and border crossings by asylum seekers.73 This system was somewhat controversial from the beginning, as some argued that the obligation to surrender one’s biometric data violates certain human rights.74 Nevertheless, the Eurodac regulation was adopted by the Council of the European Union in 2000 and came into force on 15 January 2003.75 Especially after the Syrian crisis, efficient border management through better use of information technology (IT) systems and technologies was a top policy priority for the Commission. By making full use of these systems, the EU wanted to not only improve border management but also reduce irregular migration and return illegally staying third-country nationals.76 Of course, data must only be used for legitimate purposes, equivalent to a “ban on aimless data collection”.77 Additionally, these legitimate purposes must be specified before collection, and use or disclosure of the data must be compatible with the specified purposes. Finally, the principle of purpose limitation entails that data should not be retained for any period longer than necessary for the purpose for which they were collected and stored.78

			8. Conclusion

			It is safe to conclude that the attitude towards migration in the EU has changed dramatically in the past decade. The biggest facilitator was the Syrian crisis. This crisis showed that the then in force legal regulation for migrations and asylum was not up to the task. The crisis also showed the obvious differences in the approach to migrations between the Member States. Therefore, the legal regulation was changed in 2016 (SBC), Frontex was strengthened, and the Commission is now in the process of “reinventing” the CEAS and common migration policy. It is obvious that the EU migration policy had undergone a change in the past 20 years towards increasing “securitisation”, and, during this discourse, migration has turned into “risk management”.79 Therefore, it is important to also be careful not to amend the EU migration and asylum policies in a way that would have detrimental effects on the fundamental rights of migrants and asylum seekers. Equilibrium is, of course, hard to achieve.
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			Abstract

			This study explores the “safe third country” (STC) concept as outlined in the Dublin III Regulation of the European Union, focusing specifically on the Greek list of designated STCs. The concept of STC is viewed as a strategic tool used by developed countries to address challenges such as “asylum shopping” and “orbit” situations. However, there are significant concerns about its compliance with international law, especially the 1951 Refugee Convention. In 2021, Greece issued a Joint Ministerial Decision designating Türkiye as an STC for certain nationals. This designation was later expanded to include Albania and northern Macedonia. Despite criticism, the Greek authorities continued to implement their decisions, resulting in many applications being deemed inadmissible and applicants being ordered to return to Türkiye, even though such readmissions have been suspended since 2020. The Greek Council of States affirmed that designating Türkiye as a STC met the requirements of the Revised Asylum Procedures Directive. To be considered an STC, countries should typically have stable political environments, effective legal systems, respect for human rights, and established asylum procedures. However, the present study highlights how the interpretation of STC rules varies significantly. The effectiveness of the STC principle hinges on the provision of effective protections for asylum seekers. Although the standard for effective protection may be ambiguous, if used effectively, the STC concept can enhance the efficiency of asylum procedures without compromising the rights of asylum seekers’ rights. The STC concept has the potential to improve the asylum process by reducing irregular migration and deterring human trafficking and smuggling. Nonetheless, a merit-based evaluation of individual applications, including asylum seeker’s circumstances and conditions in designated STC, remains crucial.

			Keywords: safe third country, safe country of origin, European safe third country, Greece, refugees, migration, national safe third country lists

			1. Introduction

			The “safe third country” (STC) concept is one of the most contentious in international refugee law, and has been extensively debated over the last two decades. It has been seen as a legal and institutional barrier intended to prevent asylum seekers from reaching the borders of destination countries1 and as a measure of deterrent policies targeting both illegal immigrants and forced migrants.2 Frequently linked to abuse, this principle has been criticised as a component of governmental efforts to evade the international obligation to comprehensively and effectively assess asylum applications and make decisions regarding the international protection of asylum seekers.3 It has been perceived as a practice of burden (or responsibility) shifting rather than one of burden (or responsibility) sharing, potentially undermining the principle of international solidarity.4 Furthermore, it has been noted that standards of effective protection of refugees in designated STCs diverge from the rights framework established by the Refugee Convention and International Human Rights Law.5

			The STC concept emerged in Switzerland in 1979 and was gradually extended to several other European nations during the 1980s. By the 1990s, it gained broad acceptance. It was officially integrated into European Union (EU) law via the Dublin Convention of 1990.6 The main idea of the STC is that the State may decline asylum requests from individuals who have passed through countries typically considered safe, where it is believed that they could have sought appropriate international protection.7 In such cases, the State has no responsibility for the asylum seeker or any obligation to examine the merits of his application; the applicant can be returned to the STC through which they passed. The prevailing perspective suggests that if effective protection exists in a third State, transfers can be considered acceptable under the Refugee Convention, even though it neither explicitly permits nor forbids them. A critical concern revolves around defining adequate protection criteria available to third countries. The dominant view asserts that a third country must adhere to all the obligations outlined in the Refugee Convention. However, the academic literature provides different minimal criteria for determining STCs.8 In this study, the notion of STC was evaluated as a component of the broader concept of safe countries, as defined by Arts. 35-39 of the Asylum Procedures Directive (APD) 2013/32/EU.

			While the STC principle may optimise asylum processes, its deployment warrants meticulous implementation alongside robust safeguards protecting against potential encroachments on the fundamental rights and security of refugees. Achieving equilibrium between efficiency and the protection of individual rights is pivotal, in order to establish a manageable system while upholding international refugee protection obligations.

			For the purposes of this chapter, three different sets of rules must be distinguished: a safe country of origin, the STC, and a safe European country. A safe country of origin is a State whose nationals are perceived as not having a well-founded fear of persecution or other serious harm. An STC is a State in which applicants receive adequate international protection. Safe European countries have ratified the Geneva Convention and the European Convention on Human Rights (ECHR) and have regulated asylum procedures by law.9 This paper consists of seven sections addressing these different areas. Section 2 examines the EU legal framework that regulates the concept of safe country of origin. This is followed by analyses of the STC concept (Section 3) and the European safe country concept (Section 4), as defined by the abovementioned APD. Section 5 scrutinises the recent jurisprudence of European courts related to the STC concept, while Section 6 offers a detailed analysis of issues around the national list of STCs in Greece and contextualises “the Greek case” within the general framework of the STC concept. The main findings are summarised in the conclusion.

			2. Safe country of origin concept

			Among all the safe country concepts, the concept of “safe country of origin” is generally deemed the least controversial. It rests on the assumption that, under specific circumstances, certain countries can be identified as generally safe for their citizens or for stateless individuals who are habitual residents. Member States are entitled to adopt further rules at the national level for the application of the safe country-of-origin concept;10 the EU legislation does not directly specify its components.11 According to Annex I of the recast APD,

			A country is considered a safe country of origin when, on the basis of the legal situation, the application of the law within a democratic system, and the general political circumstances, it can be shown that there is generally and consistently no persecution as defined in Article 9 of Directive 2011/95/EU, no torture or inhuman or degrading treatment or punishment, and no threat due to indiscriminate violence in situations of international or internal armed conflict.

			While this comprehensive definition establishes the criteria for designating safe countries of origin, Annex I provides additional guidelines that specify what should be evaluated during this process. Assessments should encompass the degree to which protection against persecution or mistreatment is ensured through a country’s laws and regulations, including their implementation. Adherence to the rights and freedoms outlined in international and European instruments for human rights protection, compliance with the non-refoulement principle, and whether an effective system of remedies for addressing violations of rights and freedoms has been established.12

			The most contentious aspect of the safe country-of-origin concept is the adoption of domestic lists of safe countries by EU Member States, which can be utilised in the examination of international protection applications. Third, countries are designated as safe based on information provided by various international organisations, including the European Asylum Support Office (EASO), the United Nations High Commissioner for Refugees (UNHCR), the Council of Europe, and other Member States.13 One consequence of these lists is the presumption of adequate protection of human rights in the listed countries, which can be rebutted during the examination of individual applications. This special examination scheme requires applicants to present the overriding reasons for their particular situations. According to the Court of Justice of the European Union (CJEU), when there are no overriding reasons, the application may be rejected as manifestly unfounded.14 In such cases, applicants whose applications are rejected are not permitted to remain in the State where the application was lodged.

			Thus, the designation of safe countries of origin does not exempt competent asylum authorities from assessing individual applications; rather, it accelerates such proceedings.15 This is highlighted in Recital 42 of the APD, which stipulates that

			

			The designation of a third country as a safe country of origin cannot establish an absolute guarantee of safety for nationals of that country. By its very nature, the assessment underlying the designation can only consider the general civil, legal, and political circumstances in that country and whether actors of persecution, torture, or inhuman or degrading treatment or punishment are subject to sanction in practice when found liable in that country. For this reason, it is important that where an applicant shows that there are valid reasons to consider the country unsafe in his or her particular circumstances, the designation of the country as safe can no longer be considered relevant for him or her.

			The majority of EU Member States implement the safe country-of-origin concept and have established lists of safe countries, including all Central European states except Poland.16 EU candidates and potential candidate countries, particularly those in the Western Balkans, are commonly recognised as safe countries of origin and feature prominently on national lists maintained by European states. The designation of a safe country of origin may include exemptions pertaining to specific geographical areas or the profiles of asylum seekers. For instance, such exemptions are applied to the Transnistria region of Moldova in Czechia and Switzerland and to religious minorities (Christians and Muslims) from India in the Netherlands. In these cases, regular asylum procedures are followed as the safe country-of-origin concept does not apply.17

			The former APD 2005/85/EC had envisioned the establishment of a ‘minimum common list of third countries which shall be regarded by Member States as safe countries of origin’.18 This provision was annulled this provision on institutional grounds.19 In 2015, the European Commission proposed a regulation aimed at establishing a common EU list of safe countries of origin for Directive 2013/32/EU.20 This initiative was formulated at the peak of the refugee crisis with the aim of designating the Western Balkan countries and Türkiye as safe countries of origin.21 However, the EU Council failed to reach an agreement on the proposed regulation for a common list of safe countries of origin and it was withdrawn in 2019. Consequently, the existing legal framework does not include a common list of safe EU countries. Nevertheless, the new EU Pact on Migration and Asylum is expected to lead to the adoption of a common EU list. Within the Pact, the European Commission once again recognised the necessity for ‘streamlined and harmonised rules related to safe countries of origin and safe third countries’.22 Thus, we concluded that there is a tendency toward creating a common European list of safe countries of origin. After several attempts to adopt such a list, it can be anticipated that the new act on migration and asylum will lead toward the adoption of harmonised rules on the concept of a safe country of origin.

			3. The concept of safe third country

			One of the most controversial elements of the EU asylum acquis is the notion of STC. This concept is based on the presumption that certain countries which are not EU members can be designated safe for asylum seekers. According to the APD, EU Member States may apply the STC concept only if competent authorities ensure that individuals seeking international protection in a third country are treated in line with specific principles. These principles include ensuring that life and liberty are not threatened by factors such as race, religion, nationality, membership in a particular social group, and adherence to a specific political opinion. Additionally, there should be no risk of serious harm, as defined in Directive 2011/95/EU, and a third country must adhere to the principle of non-refoulement as per the Geneva Convention. Furthermore, the prohibition of removal in violation of the right to freedom from torture and cruel, inhuman, or degrading treatment, as outlined in the international law, must be respected. Finally, individuals must be able to request refugee status and receive protection from the STC in accordance with the Geneva Convention.23

			The application of the STC concept has to be regulated in detail by the national legislation of EU Member States. Such legislation should encompass rules on connection between the applicant and the third country (justifying the reasonableness for the person to go to that country), rules on the methodology employed by competent authorities to ensure the applicability of the STC concept to a specific country or applicant (this methodology involves a case-by-case evaluation of the country’s safety for a particular applicant and-or may include the national designation of countries considered generally safe), and finally rules permitting examinations to determine the safety of the third country for a particular applicant. These rules should include effective legal remedies and allow the applicant to challenge the use of the STC concept by asserting that a third country is not safe in their specific circumstances, or to challenge the existence of a connection between them and the third country.24

			The APD prescribes additional obligations to states when implementing the STC concept. They are required to inform the applicant and provide them with a document in the language of a third country notifying the authorities of the STC in question that the application has not been examined for its merits. Additionally, the Directive addresses a specific scenario: If a third country denies entry to the applicant, Member States must ensure access to a procedure in accordance with the fundamental principles and guarantees outlined in Chapter II of the Directive. In other words, the Member State must grant full access to asylum procedures, including a thorough examination of the merits, in cases where the STC does not permit entry into the applicant. Finally, Member States are required to periodically update the European Commission on the countries to which the STC concept has been applied.25 According to CJEU jurisprudence, the conditions stipulated in Art. 38 of the Recast APD are cumulative.26

			Application of the STC concept varies across European states. Some have adopted national lists that explicitly identify STCs, whereas others lack such lists and assess each case individually based on relevant legal procedures. Still, others fall in between; while they may lack a national list, they have legal provisions outlining procedures for determining STCs on a case-by-case basis.27 The current voluntary approach to the STC concept among EU Member States is set to change under the proposed new act on migration and asylum. This pact introduces a mandatory pre-entry screening procedure that deems individuals inadmissible if they can be returned to a designated STC.28 This mandatory process aims to harmonise the application of the STC concept across the EU, thereby contributing to the improved management of migration flows.

			4. The concept of European safe country

			Member States can opt for a limited examination or no examination of an asylum application or of the safety of the applicant in their particular circumstances if it is established by a competent authority that the applicant has entered or is attempting to enter its territory illegally from a European safe third country. For a third country to be considered a European safe third country, it must ratify and adhere to the Geneva Convention without geographical limitations, have a legal asylum procedure in place, and ratify the ECHR, observing its provisions and standards for effective remedies. Applicants have the right to challenge the application of the European safe country concept based on the assertion that a third country is not safe in their particular circumstances. Member States must establish procedures in national law for implementing these provisions and the consequences of decisions, aligning with the non-refoulement principle, and may include exceptions for humanitarian, political, or public international law reasons. The same rules apply as in the case of an STC concerning notifications to the applicant and authorities of a European safe country, the issue of non-readmission, and the requirement to periodically inform the European Commission. 29

			The concept of a “European safe country” within the European context has faced criticism for its ambiguity, hindering its widespread implementation. Only three EU Member States have incorporated it into their domestic legislation; even in these cases, its practical application has been limited. For Switzerland, the concept appears redundant, given its application ‘as the concept is applied in the context of safe third country in relation to the EU and EFTA Member States’.30 It has been observed that in some EU Member States, asylum procedures are insufficient, leading to the removal of asylum seekers from countries where they could face persecution. Moreover, in the landmark case M.S.S v. Belgium and Greece, the European Court of Human Rights (ECtHR) concluded that Greece could not be deemed a safe country.31 As a result, the concept of a “European safe country” has not been transposed into the legislation of many EU Member States; it has never been implemented and there is a significant likelihood that it will not be implemented in the future.

			5. An overview of recent jurisprudence of European courts

			The implementation of safe country concepts remains under the primary jurisdiction of national courts. The CJEU interprets relevant rules through preliminary rulings or evaluates the enforcement of infringement procedures. The ECtHR indirectly scrutinises safety country concepts while assessing human rights violations.

			In the case Khlaifia and Others v. Italy, the applicants, who were Tunisian nationals, departed Tunisia by sea in September 2011, but their boats were intercepted by the Italian authorities, leading them to be taken to a reception centre in Lampedusa. They described deplorable conditions including inadequate hygiene, overcrowding, and limited water supply. A riot in the centre resulted in fire damage. After being transferred to Palermo, the applicants spent four days aboard ships before returning to Tunisia. They argued that their detention violated Art. 3 (prohibition of inhuman or degrading treatment), Art. 5 § 1, § 2, and § 4 (right to liberty and security, right to be promptly informed of reasons for detention, and right to a decision on the lawfulness of detention), and Art. 13 (right to an effective remedy) of the European Convention. They also alleged that collective expulsion is prohibited under Art. 4 of Protocol No. 4. In its response, the Italian Government argued that Tunisia was ‘a safe country which respected human rights, this being shown by the fact that the applicants had not reported experiencing persecution or violations of their fundamental rights after their return’.32 However, the ECtHR found a violation of Art. 4 of Protocol 4 The Court asserted that an expulsion lacking a comprehensive assessment of the individual circumstances of a case and devoid of procedural safeguards heightened the risk of refoulement. The Khlaifia decision presented mixed outcomes for Italy and the other states. While it may force them to undertake the complex and time-consuming political process of revising their laws to guarantee proper legal procedures for migrants, it also offers them more flexibility in managing large influxes of migrants.33

			In the case D.L. v. Austria, the ECtHR stated that simply designating a territory as a safe country of origin ‘does not relieve the extraditing State from conducting an individual risk assessment’.34 Specifically, the ECtHR found no violations of the ECHR when an individual was extradited to a territory deemed safe by domestic law. However, this decision was based on an extensive investigation demonstrating that individuals faced no real risk of harm under the ECHR provisions in that territory.

			In the landmark case of Ilias and Ahmed v. Hungary,35 the Grand Chamber of the ECtHR violated Art. 3 of the ECHR, as Hungarian authorities failed to evaluate the potential risks of the prohibition or ill treatment of applicants in Serbia. Additionally, the Court clarified that the applicants were not detained in the “transit zone” between Hungary and Serbia because of a lack of any direct risk in Serbia. This case establishes the crucial principles for safeguarding asylum seekers from refoulement and inhuman or degrading treatments before applying the STC concept. A merit-based examination is necessary to ensure that asylum seekers face no risk of denying access to the asylum procedure in the STC and are not at risk of expulsion, refoulement, or chain refoulement. The ECtHR emphasised that asylum applicants should not be removed from a third country if there are insufficient guarantees against refoulement. However, the Grand Chamber’s decision faced criticism for breaking the connection between ‘the qualification of behaviour as deprivation of liberty’ (Art. 5 of the ECHR) and protection from refoulement (Art. 3 of the ECHR).36

			These guiding principles and safeguards were reiterated in other cases, such as M.K. and others v. Poland where the ECtHR identified a violation of ECHR Art. 3 because of the removal of a third-country national to Belarus without proper consideration of the risk of chain refoulement and lacking effective guarantees against the real risk of inhuman or degrading treatment or torture.37

			In March 2017, Serbian national A applied for asylum in Sweden and referred to the threats and assaults from an illegal paramilitary group between 2001 and 2003. The Immigration Board of Sweden rejected the application as unfounded, asserting that Serbia could provide effective protection. An appeal, and the Court, uncertain about interpreting Art. 31(8) of Directive 2013/32, referred a question to the CJEU. The CJEU concluded that

			Article 31(8)(b) of Directive 2013/32, read in conjunction with Article 32(2), must be interpreted as not allowing an application for international protection to be regarded as manifestly unfounded in a situation such as that at issue in the main proceedings, in which, first, it is apparent from the information on the applicant’s country of origin that acceptable protection can be ensured for him in that country and, second, the applicant has provided insufficient information to justify the grant of international protection, where the Member State in which the application was lodged has not adopted rules implementing the concept of a safe country of origin.38

			A few cases have arisen because of the rejection of applications on the grounds that the applicant had reached the territory of the EU Member State through a State in which they could be granted sufficient protection and were not exposed to persecution or the risk of harm. The CJEU was asked to interpret Arts. 33 and 46(3) of Directive 2013/32/EU and Art. 47 of the EU Charter in a case involving the LH and the Immigration and Asylum Office of Hungary. The dispute arose when the LH’s request for international protection was rejected as inadmissible without examining its merits, leading to its removal and a ban on entry. The CJEU reiterated that the conditions laid down in the Directive were cumulative, and all of them must be satisfied to deny admissibility. In the present case, the connection between the applicant and STC was not met. Furthermore, the Court clarified that transit alone was insufficient to constitute a connection between the applicant and a third country within the meaning of Art. 38(2)(a) of Directive 2013/32.39 The Court has repeated the same consideration in the joined cases FMS and others v. Országos Idegenrendészeti Főigazgatóság Dél-alföldi Regionális Igazgatóság and Országos Idegenrendészeti Főigazgatóság.40

			In the case of Serin Alheto v Zamestnik-predsedatel na Darzhavna agentsia za bezhantsite the CJEU clarified that ‘full and ex nunc examination of both facts and points of law’ may extend to grounds of inadmissibility based on the safe country concept. The CJEU asserted that when examining the grounds of inadmissibility of the application for international protection, including the STC concept, the referring court must rigorously assess the satisfaction of each condition cumulatively and ensure that the applicant has the opportunity to express their views on the applicability of the grounds of inadmissibility.41

			6. The STC concept: Greece as a case study

			The main result of applying the STC concept is the return or removal of persons to an STC, dislocating them to a jurisdiction that is different from that of the removing Member State. This return or removal is operationalised through readmission agreements or special arrangements with third states, with the aim of preventing ‘the risk of orbiting and refoulment’.42 One such arrangement was applied in Greece following the EU-Türkiye Statement of 18 March 2016.

			At the height of the European migration crisis in 2015, more than 850,000 irregular migrants transited from Türkiye to Greek islands.43 In an attempt to manage this unprecedented influx, the EU and Türkiye reached a deal in the form of a press statement, endorsing the returnability of illegal migrants.44 Although the EU decided to regulate this process differently from the 2014 Readmission Agreement between the EU and Türkiye, it was concluded in a form that would not produce any legally binding effects,45 including judicial scrutiny.46 While the STC concept was not explicitly mentioned in the EU-Türkiye Statement, its implementation – including the examination of asylum applications under the STC notion 47– led to the de facto designation of Türkiye as an STC. The issue arises from the fact that Türkiye does not comply with the conditions set by the recast APD for designation as an STC. One significant reason is that it maintains a geographical limitation on the 1951 Refugee Convention, denying convention-based protection to individuals from non-European countries.48 The European Commission, aiming to uphold the Statement, issued a Communication in which it clarified that the STC notion, as defined in the recast APD, ‘requires that the possibility exists to receive protection in accordance with the Geneva Convention, but does not require that the STC has ratified that Convention without geographical reservation’.49 That is, the conditions specified in the recast APD were relaxed; it was considered sufficient that protection comparable to or similar to that of the Geneva Convention was considered sufficient.50

			Moreover, implementing the STC concept in the case of Türkiye raises the issue of assessing whether there is a connection, as defined in the recast APD, between the applicant and the STC, and whether it is reasonable for them to go to that territory. The European Commission again supported the deal with Türkiye, stating that

			The question of whether there is a connection with the third country in question, and whether it is therefore reasonable for the applicant to go to that country, can also consider whether the applicant has transited through the STC country in question or whether the third country is geographically close to the country of origin of the applicant.51

			As previously mentioned, the CJEU does not deem transit alone adequate to establish a connection between the applicant and a third country. This perspective is also shared by the UNHCR, which has noted that ‘transit alone is not a “sufficient” connection or meaningful link, unless there is a formal agreement for the allocation of responsibility for determining refugee status between countries with comparable asylum systems and standards’.52 It can be concluded that the EU-Türkiye Statement has revealed how the STC concept may be interpreted and adjusted in ways that enhance its effectiveness in processing asylum applications but potentially compromise the protection of applicants’ rights.

			The STC concept was transposed to Greek national law following the announcement of the EU-Türkiye Statement, along with other provisions of the APD. Since then, multiple legal frameworks have governed the removal of third-country nationals from Greece.53 The return of Syrian nationals to Türkiye followed the STC concept, whereas non-Syrians initially returned on grounds of unfounded applications, indicating that they were not genuinely in need of international protection. Until the Joint Ministerial Decision (JMD) of June 2021,54 only asylum claims by Syrian nationals were assessed under the STC concept, and Türkiye was considered safe for most Syrians without examining the substance of their requests. However, the merits of non-Syrian applications were not evaluated until June 2021. The JMD expanded the STC provisions to include additional populations and extended their application from the Greek islands to the mainland, designating Türkiye as an STC for Afghans, Bangladeshi, Pakistani, Somali, and Syrian refugees. The JMD was amended in 2021, and the list was expanded to include Albania and North Macedonia for individuals who arrived irregularly in Greece and sought protection.55 This will be confirmed in 2022 by a new ministerial decision.56 The JMD allows the rejection of asylum applications from these nationalities without a merit-based examination, resulting in a blanket application of the STC concept across Greece.

			Returns and readmissions under the EU-Türkiye Statement faced a temporary interruption following the attempted coup in Türkiye on 15 July 2016. Starting in March 2020, Turkish authorities indefinitely suspended readmissions from Greece, citing the challenges posed by the coronavirus pandemic. Despite these developments, Greece has persisted in processing asylum applications using the admissibility procedure and STC concept since March 2020.57

			The implementation of the STC concept by Greek authorities has been widely criticised. The resulting denial of asylum affected the location and content of the protection for Greece’s refugees. The use of the STC concept in Greece instils constant fear of removal to Türkiye and, ultimately, to countries of origin, violating the prohibition of direct and indirect refoulement. The second repercussion is the right to enjoy asylum, as the misuse or dilution of protection standards under international and EU laws exacerbates the denial of asylum in Greece. The JMD’s designation in June 2021 of Türkiye as an STC has led to automatic inadmissibility and return orders, further reducing protection standards. Thus, the STC concept in Greece, in its current form, leaves thousands of refugees in a state of “orbit”, excluding asylum procedures.58

			Nonetheless, certain Greek authors have provided arguments that justify the designation of Türkiye as a safe country for asylum seekers, according to Art. 38 of the recast APD. Greek authorities determined that following the failed coup d’état on 15 July 2016 widespread violations of constitutional guarantees were not recorded and did not affect asylum procedures. The ECtHR has adopted a similar stance when dealing with appeals from Turkish citizens. Consequently, a person’s life and liberty are not threatened, fulfilling the first condition stipulated by the APD (Art. 38, 1a). Furthermore, Türkiye respects the prohibition of refoulement, which is proved by the presence of millions of refugees remaining within the Turkish territory. Furthermore, the Turkish government has provided the European Commission with assurances that Türkiye respects the principle of non-refoulement and those assurances are confirmed by reliable sources. In addition, there is no risk of serious harm, as the death penalty is prohibited and no evidence of torture has been uncovered.59

			One of the main controversies surrounding Türkiye’s designation as an STC relates to the ratification of the Refugee Convention with a “geographical reservation”. This reservation limits Türkiye’s obligation to protect refugees to those originating from European countries. However, two arguments have been presented that suggest a different approach. First, a systematic interpretation suggests that when the EU legislator intended to have a third country ratify the Geneva Convention, it explicitly prescribed it, as in the case of a safe European country. Second, a historical interpretation points out that the initial proposal for a Directive dated 24 October 2000 explicitly stated that the third country was not obliged to ratify the Convention. The layout of the provision was completely changed, but there was no indication of the intention to modify its essential content.60 These arguments create a legal grey area around countries designated as STCs. They highlighted the complexities of interpreting the STC concept and applying it in specific situations.

			7. Concluding remarks

			This study examines the intricate mechanisms of implementing the STC concept, as articulated in the EU’s Dublin III Regulation, with a specific focus on its application in Greece. The STC concept has emerged as a strategic tool employed by developed nations to address challenges within their refugee and asylum systems, particularly in dealing with issues such as “asylum shopping” and “orbit” situations.61 However, concerns persist regarding the alignment of this concept with international law and the 1951 Refugee Convention.62

			Controversies often revolve around the designation of certain countries as STCs and their assessment of whether they have fulfilled the conditions stipulated by international law. The adoption of national lists of STCs to operationalise this principle has been used to justify the automatic refusal of asylum applications. The final elements of this concept include readmission agreements and arrangements with third countries to regulate the relocation of applicants whose applications have been refused.

			The STC concept should be interpreted and operationalised in a way that balances practical limitations with upholding fundamental human rights obligations. This is evident from the presumption of STC safety, which is based on effective legal guarantees. The example of Türkiye, which has not ratified the Refugee Convention for individuals coming from outside Europe, highlights that ratification is not a prerequisite as long as effective protection is available in law and practice. However, this should not lower the thresholds of effective and appropriate refugee protection standards that must be accessible within the STC.

			On 7 June 2021 Greece issued JMD 42799/2021, designating Türkiye as an STC for nationals from Syria, Afghanistan, Somalia, Pakistan, and Bangladesh. This list was expanded to include individuals from Albania and North Macedonia who arrived irregularly in Greece and sought protection. However, civil society organisations have criticised the Greek government’s decision, stating that it does not comply with the APD. Despite concerns raised, Greek authorities continue to implement the JMD, resulting in numerous applicants having their applications dismissed as inadmissible and being ordered to return to Türkiye (even though readmissions to Türkiye had been suspended since 2020). The Greek Council of State concluded that qualifying Türkiye as an STC meets all the requirements set by the recast APD. Conversely, numerous scholars and NGOs have found that Türkiye does not comply with all the relevant APD provisions. This indicates that the criteria for designating countries as safe are prone to arbitrariness, and should be regulated more consistently.

			The rules on the STC should focus on the essential concern regarding the effective protection of asylum seekers. Although the standard of effective protection may seem blurred, it can enhance the efficiency of the STC principle without undermining the protection of asylum seekers’ rights. The STC concept has the potential to enhance the efficiency of asylum procedures and reduce irregular migration; it can discourage asylum seekers from engaging in irregular migration and consequently undermine human trafficking and smuggling activities.

			The New Pact on Migration and Asylum will likely ‘expand the scope for defining third countries as safe’63 and introduce a minimal European list of safe countries of origin and STCs, harmonising rules on safe countries at the EU level, and enhancing legal certainty. This enhancement will likely affect Western Balkan countries by potentially categorising them as safe at the EU level. This represents a significant development, particularly considering its inclusion in most national lists of safe countries of origin. However, if Western Balkan countries are designated safe, there is a potential risk of creating refugee hotspots on their borders with EU Member States. To prevent this scenario, these countries may seek to initiate gradual implementation of the STC principle, resulting in the return of asylum seekers to eastern and southeastern EU Member States.

			The overall focus should remain on the merit-based examination of individual applications, considering factors such as the individual circumstances of the asylum seeker, prevailing conditions in the STC, and legal and human rights frameworks in place. Therefore, Member States must be provided with updated, thorough, and independent information on the conditions prevailing in the STC. Countries that commonly consider themselves as STCs tend to have a stable political situation, effective legal systems, and respect for human rights. Examples include countries with well-established asylum procedures, adherence to international conventions, and a history of protecting refugees. Assessing whether a specific country is safe for a particular applicant remains a challenge, indicating that STC implementation will continue to occur in many different forms, thus remaining a relevant legal topic.
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			Kateřina Frumarová

			Abstract

			The chapter focuses on a key element of EU asylum and migration policy and legislation, the Dublin system. The Dublin system is the mechanism whereby a single state among the EU Member States, as well as Norway, Iceland, Liechtenstein, and Switzerland, is designated to examine and decide on a foreigner’s application for international protection, wherever the application for international protection is lodged within the territory of these states. The chapter explains its nature and function, as well as the main principles of its application in practice, including its historical development and background. The main focus is on a critical analysis of its current functioning and the identification of its fundamental shortcomings. This describes the process of reform efforts in relation to the Dublin system, which appears to be successfully approaching its goal. The existing Dublin III Regulation should be replaced by the “Asylum and Migration Management Regulation”. The text therefore also includes a comparison of these two key regulations. To balance the current system whereby a few Member States are responsible for most asylum applications, a new solidarity mechanism is being proposed that is simple, predictable, and workable. The new rules combine mandatory solidarity with flexibility for Member States as regards the choice of individual contributions. The chapter also includes statistical data related to the application of the Dublin system in practice in the EU Member States.

			Keywords: Dublin system, international protection, asylum, migration, refugee, reform

			

			1. Introduction

			The so-called Dublin system is an important element of the European asylum and migration policy, which has been, and still is, a very sensitive issue, because of the clash between important rights and freedoms (especially of persons seeking international protection) and the interests of both individual states and the European Union (EU) as a whole (i.e. economic, security, and other interests). In particular, this chapter aims to shed light on the main purpose of the Dublin system and the functions it should fulfil in the modern European asylum policy. However, understanding its essence, current form, and current shortcomings is not possible without highlighting on its origins and historical development, which has not been easy. Therefore, this chapter also focuses on an analysis of this aspect, including a critical assessment of the predecessors of today’s Dublin III Regulation and how they have (not) fulfilled their functions.

			However, the main part of the chapter is quite logically devoted to the analysis of the current regulation of the Dublin system, especially the Dublin III Regulation, and its application in the practice of EU Member States. Of course, it also includes a reflection on the relevant case law of both the Court of Justice of the EU (CJEU) and European Court of Human Rights (ECtHR). In this regard, the main research question is whether the Dublin system is functional and fulfils the purpose for which it was adopted. Following the critical analysis of legislation and practice, shortcomings and problematic aspects of the current system are further identified. The final part of the text is focused on reform efforts in relation to both the Dublin system and the entire Common European Asylum System (CEAS); however, it must be stated in advance that such efforts constitute a very slow, difficult, and still ongoing process.

			2. The Dublin system: General characteristics and functions

			The Dublin system is the mechanism whereby a single state among the EU Member States, as well as Norway, Iceland, Liechtenstein, and Switzerland, is designated to examine and decide on a foreigner’s application for international protection, wherever the application for international protection is lodged within the territory of these states. The Dublin system is intended to precisely mean that applicants for international protection have the right to have their application for international protection examined on merit in only one of the abovementioned states (the so-called “one-chance-only principle”). The Dublin system is an important part of the CEAS, whose main purpose is to harmonise EU Member States’ policies, legislation, and practices in the field of asylum, migration, and refugee protection.

			
			Figure 1: States applying the Dublin system and its instruments1
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			The EU provides its citizens with an area of freedom, security, and justice without internal borders. Within this framework, free movement of persons is guaranteed, in conjunction with appropriate measures relating to external border protection, asylum, immigration, and the fight against crime. The CEAS plays a key role in these respects. There is no binding definition of the CEAS, but it is reflected in several acts of a political nature or in the form of regulations and directives.2 However, its cornerstone is undoubtedly the 1951 Geneva Convention Relating to the Status of Refugees (Geneva Convention). The CEAS includes standards for fair and efficient asylum procedures in the Member States and, in the long term, rules leading to a common asylum procedure. It also includes standards governing the granting of refugee status and its content, including measures relating to subsidiary forms of protection. Finally, it includes rules defining a clear and workable method for determining the Member State responsible for examining an asylum application. An essential feature of the CEAS is therefore the establishment of basic and functional rules in both substantive and procedural law.3 The legislation answers the basic questions relating to determining the state responsible for examining an application for international protection, as well as to whom protection may be granted and by what procedural procedure.

			The adjective “common” should reflect the uniformity of the Member States’ implementation of these rules. The uniform rules on asylum have two main goals; first, to ensure a uniform approach to providing protection to those who need it and, second, to reduce the so-called secondary movement of applicants, which is motivated by differences in national legislation and the abuse of unjustified advantages.

			The Dublin system is an integral part of the CEAS,4 as it sets out the rules to determine which Member State is responsible for examining applications for international protection.5 The Dublin system, which currently has the Dublin III Regulation at its core, is the legal mechanism used to “determine the state responsible for examining an application for international protection lodged by a third-country national in an EU Member State”. It is based on the principle that one Member State is responsible for examining the application, namely the Member State that played the largest role in the applicant’s entry and stay in the territory of the Member States (with certain exceptions, of course). In the long term, creation of a CEAS is intended to lead to a common asylum procedure and uniform legal status throughout the EU for persons who are applicants for or have been granted international protection (see the preamble to the Dublin III Regulation).6

			Existence of the Dublin system is, among other things, a manifestation of “the principle of mutual trust” between EU Member States.7 It thus makes it possible to create and, particularly, maintain an area without internal borders. The purpose of the Dublin system is to “expeditiously” designate a Member State so as to guarantee applicants’ effective access to the international protection procedure and ensure that examination of an application for international protection is properly, fairly and expeditiously “completed”.8 Thus, the Dublin system also aims to ‘accelerate the examination of applications in the interests of both asylum seekers and the States concerned’.9

			However, the essence of the Dublin system is to not only rationalise the examination of applications for international protection and avoid overloading the system of national authorities with multiple applications from the same applicant, but also increase legal certainty as regards determination of the state responsible for examining an application for international protection.10 The Dublin system thus seeks to reduce or even eliminate the phenomenon of “forum shopping” or “asylum shopping”.11 Asylum shopping involves a foreigner pursuing an application for international protection simultaneously or successively in several states to become successful in at least one of them.12 The applicant thus seeks to take advantage of the differences in the asylum legislation of various Member States and obtain asylum in the country he considers to be the most benign.13 It must be recognised that seeking the most favourable conditions is a natural human characteristic, and this is no different in the case of migration, whether legal or illegal.14

			At the same time, the Dublin system is intended to avoid the situation known as “refugee in orbit”, wherein no state is considered competent to examine an application for international protection on its merits. This system aims to prevent applicants from being left in uncertainty about the outcome of their application for a disproportionately long time period and from being transferred from one state to another without any state being willing to accept its competence to examine their application.15 In such situations, the Dublin system guarantees the applicant for international protection that his or her application will be duly examined by one (only one) of the Member States at any time. The Dublin system therefore presupposes that the applicant has made at least one application that a Member State is obliged to examine, is examining, or has already decided on.16

			3. Reasons for the Dublin system and its historical development

			To understand the nature of the Dublin system and its functions, it is necessary to shed light on, at least briefly, the circumstances and reasons for its creation and to outline the gradual evolution of this institution. Both its legal form and content have changed over time, in response to the new needs of the European Community as well as the problems, threats, and events relating to international migration and asylum law. Therefore, the Dublin system has been and is a continuously evolving set of legal instruments and measures. Understanding the historical context and different phases of its development is also essential for a comprehensive view of the current form of the Dublin system and its shortcomings, as well as a critical assessment of its proposed reforms.

			Since the beginning of European integration, the asylum policy has been the exclusive competence of individual Member States.17 The issue of migration was dealt with by the individual states themselves within the framework of their national law, with restrictive approaches prevailing. The gradual liberalisation of the movement of persons in the European area, which began in the 1980s, had several positive consequences but also problematic aspects, including in the area of asylum policy and the fight against illegal migration. In the 1980s, EU Member States began to face a significant increase in the number of refugees and asylum applications.18 At the same time, phenomena such as asylum shopping and refugees in orbit began to emerge (see above).19 All this was reflected in the increased burden on decision-making bodies, delays in proceedings, overloaded asylum centres, etc. This situation also impacted the economic and security stability of individual states. To improve this situation, Member States started adopting individual restrictive measures. These measures were influenced by the economic and political requirements of each country and focused on management procedures rather than the substance of the matter. The whole situation led to a kind of race to see which country would have the most restrictive policy, which required a Europe-wide response.

			The intended transformation was primarily aimed at the convergence of national asylum policies. The issue of determining national competence to examine asylum claims has not escaped attention. In view of the gradual elimination of internal borders between Member States and the associated facilitation of secondary movements of refugees within this area, it was necessary to focus on the rules that would determine which Member State would be responsible for examining an application for international protection and what obligations the concerned state would incur in such a case.

			The idea underlying the current Dublin system—that only one state is responsible for examining an application for international protection lodged in another state—became firmly established in the European area in the early 1990s. Although the idea itself has always been closely linked to the process of progressive integration of states within European Communities, or later the EU, the initial positive legal expression of the idea came about through two international treaties whose status was different from the Community law of the time.20

			Historically, the first key document in this respect was the Convention Implementing the Schengen Agreement,21 which laid down the rules for determining the Contracting State responsible for examining an asylum application lodged in the territory of these states. However, this solution was not sufficient because of the small number of signatories,22 with the majority of the Member States of the European Community not even being contracting parties; however, the number of asylum applications in the European Community Member States was growing disproportionately and with it the need for a common European regulation.23

			The provisions of the Convention Implementing the Schengen Agreement were therefore replaced by the Convention determining the State responsible for examining applications for asylum lodged in one of the Member States of the European Communities – Dublin Convention of 1990, which entered into force in 1997. Its signatories were the EU Member States together with Norway and Iceland. The Dublin Convention laid the foundation for the redistribution of responsibility for assessing asylum claims in Europe, with the main idea being that the first European country an applicant entered would be the only country in which his or her claim would be processed.24 The Dublin Convention was intended to ensure that the jurisdiction of a Member State to examine an asylum application was determined as quickly as possible, and to eliminate multiple asylum applications in different EU states or, conversely, in cases where none of these states seemed competent.25 Thanks to the abolition of internal borders of the Schengen area states, applicants were able to move more easily between Member States and choose the country whose asylum policy was most welcoming to them. Furthermore, the criteria and procedures for determining the jurisdiction of the state for examining an asylum application were specified, rules for receiving asylum seekers were minimised, the asylum status was recognised, procedures for recognising or withdrawing this status were harmonised, and equality between asylum seekers was guaranteed, together with the principle of non-refoulement.26

			A comparison between the Dublin Convention and Convention Implementing the Schengen Agreement shows that the Dublin Convention contained essentially the same obligations as those in the latter convention. In both agreements, the intention to move towards the creation of a European area without internal borders is evident, and the Dublin Convention already provides for close cooperation and harmonisation of the asylum policies.

			The Dublin Convention consists of a preamble and 22 articles. The objectives of the convention were to (1) ensure that every single asylum application would be processed in one of the Member States, and thus refugees in orbit could be avoided; (2) ensure that asylum seekers could not lodge multiple applications in more than one Member State (so-called “asylum shopping”); and (3) prevent secondary refugee movements within the EU territory.27

			Assessment of the application was carried out based on the national law while respecting international obligations. Member States could use the institution of transferring the applicant to a third safe country while respecting their international obligations, particularly the Geneva Convention. The actual process of determining the responsible state began with the first application to a Member State, which was obliged to examine the application and take back the applicant, even if the applicant had since left the state, withdrawn his or her first application, or made a new application in another Member State.

			It was essential in practice to establish the criteria and their order to determine the state that would decide on the application. The order of the criteria listed below was binding. The Dublin Convention established the following criteria: The primary decision was to be made by the state in which the applicant’s family member has a legal residence and where he was granted refugee status according to the Geneva Convention; secondarily, the decision would be made by the state that granted the residence permit. If this was not possible, the decision was to be made by the state that granted the visa (with certain exceptions). The fourth in order was the state through whose borders the applicant illegally entered the state; fifth in order was the state to which the applicant lawfully entered under a visa waiver. If it was not possible to determine the state according to the above criteria, the decision would be made by the state to which the applicant submitted the asylum application.

			

			For humanitarian reasons and with the consent of the applicant, another Member State could also examine the application; the Dublin Convention envisaged particular family or cultural motives in such cases. The responsibility for assessing the application was then transferred to that state.

			In 1992, the Treaty on EU was adopted in Maastricht, which included justice and home affairs in the area of shared responsibility. These policies formed the so-called third pillar, which envisaged intergovernmental cooperation in these areas and the creation of instruments and procedures for international harmonisation. Initially, this form of cooperation seemed a good step, but over time, it proved to be insufficient and unsuccessful, as each Member State had a different view on such sensitive issues, and no common compromise could be found to adopt legally binding standards for all Member States. Therefore, non-binding documents, such as recommendations, were mainly accepted in the third pillar. While the intended objectives were not achieved in practice, the link between the EU and Schengen system was deepened.

			The real Europeanisation and communitarisation of the rule of a single state responsible for examining an application for international protection did not take place until 1999, when the so-called Treaty of Amsterdam entered into force. The treaty brought about two important changes from the point of view under examination. First, Protocol No 2 incorporated the entire Schengen acquis, including the Convention Implementing the Schengen Agreement, into the framework of the EU. Second, the area of asylum and immigration policy was communitarised, that is, incorporated into the so-called first pillar of the three-pillar structure of the then EU. The status of the Dublin Convention as such was not formally affected.28

			In the same year (1999, in Tampere), the European Council decided to work towards a CEAS based on the full and inclusive application of the Geneva Convention, as supplemented by the New York Protocol of 31 January 1967.29 With reference to this convention, the principle of non-refoulement, which is a key principle of refugee law, was to be guaranteed. This principle constitutes a certain limitation on the freedom of states to take measures against refugees on their territory and provides protection to the concerned persons against return to their country of origin where they are in danger. This principle, which has its roots in the French term refouler, meaning “to return”, includes, according to the wording of the Geneva Convention, the obligation of the state not to expel or return a refugee in any way to the borders of countries where his life or personal freedom would be threatened on account of his race, religion, nationality, membership of a particular social class, or political opinion. This principle is also enshrined in other international or European documents, including Art. 19 of the Charter of Fundamental Rights of the European Union.

			Council Regulation No 2725/2000 of 11 December 2000 concerning the establishment of ‘Eurodac’ for the comparison of fingerprints for the effective application of the Dublin Convention was adopted for effective application of the Dublin Convention. This document and the material covered by it significantly complement and support the effective implementation of the Dublin system. The fingerprint database was intended to help address the challenge Member States face in applying the Dublin Convention, that is, to establish the identity of the asylum seeker and, where appropriate, the “travel route”—the route of movement and the place where the individual entered the EU territory.30 Eurodac was created to strengthen the Dublin procedure, and its use was therefore strictly limited to the information and data needed to identify the state responsible for examining the asylum application.

			From the very beginning, the Dublin Convention was widely criticised, especially by nongovernmental organisations, as being inequitable, unworkable, and expensive. One major point of criticism was that the convention did not consider the legitimate interest of asylum seekers in choosing the state to examine their asylum claim. Moreover, the criteria of the first point of entry into the Member States’ territory was said to be unfair in putting the burden on particular Member States due to asylum seekers’ travel routes and the country’s geographical location, instead of establishing a mechanism of burden sharing. Furthermore, the European Council on Refugees and Exile (ECRE) particularly criticised the application of the safe third country concept, allowing Member States to expel asylum seekers to states outside the EU. The concept did not serve the objective of every asylum request to be considered by one of the Member States and led to a risk of “refugees in orbit” and chain refoulement.31

			The usefulness and effectiveness of the Dublin Convention was also subsequently questioned, as it applied to less than 6% of the total asylum applications in the EU, and less than 2% of all applicants for asylum were actually transferred from one Member State to another.32 Furthermore, only slightly less than 40% of the accepted requests to take back or take charge resulted in actual transfers.33 This low transfer rate constituted one of the core problems of the operation of the convention. Ultimately, even Member States acknowledged that the Dublin Convention did not work based on several factors, as revealed by a study by the Danish Refugee Council34 and reiterated by the European Commission in its Staff Working Paper ‘Revisiting the Dublin Convention’, whereby it was acknowledged that ‘few if any Member States appear to regard the Dublin Convention as an unqualified success’.35 The European Commission’s evaluation concluded with the observation that the convention did not have a noticeable effect on the demand for asylum within the EU.

			Following an assessment of the application of the Dublin Convention in practice, the European Commission submitted a proposal in June 2001 for the adoption of the Regulation establishing the criteria and mechanisms for determining the Member State responsible for examining an asylum application. The European Council adopted this Regulation No 343/2003, referred to as “Dublin II”, on 18 February 2003, replacing the Dublin Convention just one month later.36 Commission Regulation No 1560 laid down rules for application of the Dublin II Regulation, such as on processing, receipt, and withdrawal of asylum applications; requests for information; transfers of applicants; and settlement of contractual disputes between Member States.37

			The main objectives of the Dublin II Regulation, as outlined in the Preamble and the Commission Proposal for the regulation, were to (1) ensure that asylum seekers have effective access to procedures for determining refugee status, (2) prevent abuse of asylum procedures in the form of multiple applications for asylum submitted simultaneously or successively by the same person in several Member States, and (3) determine as quickly as possible the Member State responsible for examining an asylum claim.

			The Dublin II Regulation established a hierarchy of criteria for identifying the Member State responsible for examining an asylum application lodged in one of the states by a third-country national, as laid down in Chapter III of the regulation. The criteria set out how the responsibility for examining the application is attributed to the following Member States in order of priority: (1) a state in which the applicant has a family member who has refugee status or whose application for asylum is being examined; (2) a state that has provided the applicant a residence permit or visa or whose border the applicant has crossed illegally; and (3) in case the above circumstances are not applicable, a Member State whose territory the applicant has entered and in which he or she needs to have the visa waived.

			If none of the above criteria are applicable, the first Member State with which the asylum application was lodged should be responsible for examining it. Basically, each Member State, when examining an application, establishes responsibility based on these criteria—either at the admissibility stage or when the claim is examined on its merits. If State A arrives at the conclusion that State B is responsible for the claim, it will send a request to the latter to take charge or take back the asylum seeker. When, after considering the request, State B agrees to take over the responsibility, the asylum seeker will be transferred from State A to State B. Time limits are set for all these proceedings.

			However, a Member State may decide to examine an application for asylum even if it is not its responsibility under the criteria laid down in the Regulation according to Art. 3(2), commonly referred to as the “sovereignty” clause. In addition, under Art. 15, the “humanitarian” clause, any Member State may bring together extended family members on humanitarian grounds.38

			Regarding the relationship between humanism and asylum issues (including the Dublin system), the gradual promotion of humanity and human rights considerations in decisions on the transfer of applicants for international protection between EU Member States occurred mainly through the case law of the ECtHR and CJEU. In its judgement in Case C-245/11,39 the CJEU concluded that in accordance with the literal wording of Art. 15(2) of the Dublin Regulation, it is the duty, and not merely the possibility, of states not to separate or to reunite an asylum seeker with another relative in cases where one of the persons concerned is dependent on the assistance of the other, and family ties between the two persons already existed in the country of origin. Thus, according to the CJEU, the possibility to derogate from the imperatives not to separate or to reunite is not available at any time, but only ‘when justified by the exceptional nature of the situation’.40 Otherwise, the refugee may seek protection through the national courts.

			However, Větrovský41 pointed out that the CJEU was not the first to make a dent in the state-centric understanding of the Dublin system. As early as 2000, the ECtHR held that participation in the Dublin Convention does not relieve the states of their responsibility, under Art. 3 of the European Convention, to ensure that, as a result of a decision to transfer an alien to another Contracting State responsible for examining his or her asylum application, the person concerned is not exposed to the risk of treatment prohibited by Art. 3.42 Applying that rule 11 years later to the case of the transfer of an applicant for international protection from Belgium to Greece, the ECtHR concluded that, in view of the systemic deficiencies relating to the reception conditions and asylum procedure in Greece, Belgium had violated the applicant’s right protected by Art. 3 of the European Convention when the transfer to Greece took place despite the facts set out above.43 The CJEU reached an analogous conclusion on a date exactly 11 months later. Following a preliminary question referred to by the British and Irish courts, the CJEU held that

			Article 4 of the Charter of Fundamental Rights of the European Union must be interpreted as meaning that Member States, including national courts, cannot transfer an asylum seeker to a “Member State of competence” within the meaning of Regulation No 343/2003 if the systemic deficiencies in the asylum procedure and reception conditions for asylum seekers in that Member State constitute serious and demonstrable grounds for believing that the applicant will be exposed to a real risk of inhuman or degrading treatment within the meaning of that provision.44

			A substantial part of this CJEU opinion was subsequently incorporated into the text of the Dublin Regulation No 604/2013 (Dublin III Regulation). The imperative of protecting human dignity and human rights has thus definitively gained a firm place in the Dublin system.45

			The national courts of the Member States have also ruled in the same way. For example, the Czech Supreme Administrative Court stated that

			Under the Dublin system, it is not possible to transfer applicants for international protection to countries where the asylum procedures are so seriously, i.e. systemically, deficient in terms of the binding standards of the Common European Asylum System that the risk of inhuman or degrading treatment contrary to the requirements of Article 4 of the Charter of Fundamental Rights of the EU or Article 3 of the Convention for the Protection of Human Rights and Fundamental Freedoms would arise in the event of the applicant’s transfer.46

			4. Current regulation and practice regarding the Dublin system

			4.1. Dublin III Regulation

			In 2013, the ECRE presented a report that aimed to evaluate the (non)functioning of the Dublin system, that is, Dublin II. The result indicated an insufficiently fair or efficient review of applications and disproportionately long asylum procedures. An equally criticized shortcoming was the division of families, because individual applications of family members were assessed by officials in different Member States, regardless of the existence of the relationship between the applicants. In addition to the obvious and systematic violations of human rights during the transfer of applicants and non-compliance with family ties, the possibility of detention, lack of information for applicants, and absence of a suspensive effect of appeal or requests for judicial review of the decision on takeover or readmission, became major shortcomings of the regulation.47 Simultaneously, case law has called for changes to Dublin II.48 Therefore, based on a proposal from the European Commission, “Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the criteria and procedures for determining the Member State responsible for examining an application for international protection lodged in one of the Member States by a third-country national or a stateless person”—that is, “Dublin III”—was adopted.

			Thus, the CEAS currently consists mainly of the following fundamental documents: the Dublin Regulation (Dublin III), Qualification Directive,49 Procedural Directive,50 Reception Directive,51 and Regulation (EU) No 603/2013 of the European Parliament and of the Council of 26 June 2013 concerning the establishment of “Eurodac” for the comparison of fingerprints.

			The new Dublin Regulation, referred to as Dublin III, sought to address the shortcomings of the previous legislation and thus improve the efficiency of the system. However, the basic principles remain the same as those for the previous Dublin Regulation, particularly the position that the Member State playing the greatest role in the applicant’s entry into the territory of the Member States is competent to examine the application for international protection. Great emphasis was placed on the protection of unaccompanied minors and the preservation of family unity.

			A change from the previous regulation was made in the case of applicants for subsidiary protection and persons enjoying such protection. While Regulation No 343/2003 covered only asylum seekers, the current system also covers applicants for international protection and allows them to better defend their rights. A completely new instrument is the early warning, preparedness, and crisis response mechanism, which addresses the root causes of dysfunctional national asylum systems or problems arising from specific pressures. In the area of detention of applicants, the only permissible ground for detention for the purpose of relocation is established, namely serious risk of escape. A case-by-case assessment is required, and detention can only be used in cases where the use of less coercive measures is not effective. Detention shall be of the shortest possible duration and shall be decided based on the application of the principles of necessity and proportionality. There has also been a shift in the area of appeals against decisions to transfer an applicant. Member States are obliged to guarantee an appeal against a relocation decision, and any such decision should be subject to a suspensive remedy within a reasonable time period. Explicit mention is made of the applicant’s right to remain in the territory of the state, pending the court’s decision on the appeal.

			In the application of the previous Dublin Regulation, the level and form of information provided to applicants were also frequently criticised. The institution of a personal interview is intended to improve the information provided to the applicant.52 The emphasis is on communication in a language that the applicant understands and can communicate in. Member States are obliged to provide free legal aid on request to applicants who cannot afford to pay for it. Legal aid and representation shall not be arbitrarily restricted by Member States, and the applicant shall not be prevented from having effective access to justice. In the area of enhanced protection of applicants, safeguards for minors have been extended, considering the best interests of the child. In assessing those best interests, particular consideration is given to family reunification and ensuring of the development and safety of the minor, accounting for the views of the child.53

			The preamble of the Dublin III Regulation already mentions the basic principles, which are specifically reflected in the individual articles of the regulation. These include, in particular, the principle of non-refoulement, explicit reference to the application of the general sources of international refugee law, and emphasis on the importance of the principle of family unity. The principle of solidarity and mutual trust has not been overlooked. The core principle remains the examination of an asylum application by one Member State and one Member State only to avoid a multi-country examination; however, the sovereignty clause allows Member States to assume jurisdiction even if another Member State is competent under the Dublin criteria. The right to return an applicant for international protection to a safe third country remains in accordance with the Geneva Convention.54

			In determining the relevant criteria, Art. 7 of the Regulation is decisive, as it expressly provides that the individual criteria are applied in the order in which they are listed in the regulation. The Member State responsible in accordance with the criteria set out in the regulation shall be determined based on the situation wherein the applicant first lodged his or her application for international protection with a Member State.55 As mentioned above, the priority criteria are family ties and respect for the principle of family unity, which significantly improve the protection of unaccompanied minors and whose position has been strengthened by the adoption of the Dublin III Regulation.56

			There are two sets of criteria that are (1) designed to protect the integrity of the family (Arts. 8–11 and 16–17) and (2) relate to the Member State that played the greatest role in the applicant’s entry to or stay in the territory of the Member States (Arts. 12–15). The “order of the criteria” for determining the Member State responsible, as set out in Chapter III of the Dublin III Regulation, means that the criteria are applied in that order: For family unity, the order is “unaccompanied minor” (Art. 8), “family members enjoying international protection” (Art. 9), “family members who are applicants for international protection” (Art. 10), and finally “family procedure” (Art. 11). Then, the criteria of “major share of entry or stay” are applied in this order: “issuance of residence permits or visas” (Art. 12), “illegal entry or stay” (Art. 13), “entry with visa exemption” (Art. 14), and “application for international protection in the international transit area of an airport” (Art. 15).

			When applying the Dublin III Regulation, Member States must also, of course, comply with their obligations under European and international human rights law, including the Geneva Convention, and particularly the Charter of Fundamental Rights of the European Union, European Convention on Human Rights, and relevant case law of the CJEU and ECtHR. Emphasis is also placed on effective cooperation between Member States within the framework of the regulation and on the application of the principle of mutual trust in the field of asylum policy.

			The Dublin system aims to ensure that only one Member State is responsible for each asylum application lodged in any Member State. If none of the above criteria apply, the first Member State in which the application was lodged is responsible for examining the application for international protection. If it is not possible to transfer the applicant to the Member State that was primarily designated as competent—because there are serious grounds for believing that systematic deficiencies exist in the asylum procedure and reception conditions in that Member State entail a risk of inhuman or degrading treatment within the meaning of Art. 4 of the Charter of Fundamental Rights of the EU—the Member State conducting the procedure to determine the Member State responsible shall continue to examine the criteria to see whether another Member State can be designated as competent. Here, the Dublin III Regulation reflects the requirements of the ECtHR case law and the subsequent CJEU case law—that is, the need to examine at all times the risk of violation of fundamental rights in the treatment of applicants for international protection, including a possible violation of the principle of non-refoulement.57

			Moreover, when assessing obstacles to transferring to another Member State under the Dublin system, the individual situation of the foreigner and the resulting risk of violation of Art. 4 of the Charter of Fundamental Rights of the EU or Art. 3 of the Convention for the Protection of Human Rights and Fundamental Freedoms cannot be disregarded. The case law58 states that

			…the transfer of an asylum seeker under the Dublin III Regulation may be carried out only under conditions which exclude the possibility that the transfer will entail a real risk of the person concerned being subjected to inhuman or degrading treatment within the meaning of Article 4 of the Charter.59

			The transfer of an applicant for international protection within the meaning of the Dublin III Regulation can only be carried out in a situation where the Member State concerned will not have a problem—at a systemic level in general or, where appropriate, at an individual level (e.g. on account of a particularly serious medical condition)—in ensuring at least minimum decent conditions as regards the procedure and reception conditions for the applicant concerned.

			If the transfer cannot be made to any Member State designated based on the above criteria set out in Chapter III (of the Dublin III Regulation) or to the first Member State in which the application was lodged, the Member State conducting the procedure for designating the Member State responsible shall become the Member State responsible.

			Dublin III also contains discretionary provisions in relation to Member States. The “sovereignty clause” in Art. 17(1) allows Member States to take responsibility for an application lodged on their territory even if they are not the Member State responsible according to the Dublin criteria. The “humanitarian provision” in Art. 17(2) provides that the Member State in which international protection is applied for and that is conducting the procedure for determining the Member State responsible, or the Member State that is responsible, may, at any time before the first decision on merits is taken, require another Member State to take charge of the applicant on humanitarian grounds, arising particularly from family or cultural reasons, with a view to reuniting other family members, even if that Member State is not responsible according to the criteria set out above.

			
			Figure 2. Reasons for incoming take charge and take back requests in the EU for 202260
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			Figure 3. Reasons for outgoing take charge and take back requests in the EU for 202261
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			In 2022, most incoming take charge requests received in EU Member States were related to irregular entry (57.9%), documentation and legal entry (35.2%) and family reasons (4.6%); together, these three categories accounted for over 97% of all take charge requests. For incoming take back requests, the lack of permission to stay for an asylum applicant (no residence permit) accounted for 92.6% of cases still under examination, while 6.9% had been rejected. The withdrawal of applications—either during the Dublin procedure or with new applications—made up only 0.4% of the reasons for incoming take back requests in the EU Member States.

			In 2022, most outgoing take charge requests sent in EU Member States were related to irregular entry (55.4%) and documentation and legal entry (35.6%); together, these two categories accounted for 9 out of 10 (91%) take charge requests. Nearly all outgoing take back requests sent in EU Member States were related to no permission to stay, either concerning applications under examination (90.7%) or rejected ones (7.8%).

			A very fundamental prerequisite for ensuring procedural fairness is the applicant’s right to information. According to Art. 4(1) of the Dublin III Regulation, after the applicant has lodged an application for international protection in a Member State, the competent authorities shall inform him of, in particular, the objectives of the Dublin III Regulation, consequences of making another application in a different Member State, and consequences of moving from one Member State to another during the phases in which the Member State responsible under this Regulation is being determined and the application for international protection is being examined. In addition, they must be given the criteria for determining the Member State responsible, the hierarchy of such criteria in the different steps of the procedure and their duration, and the fact that an application for international protection lodged in one Member State can result in that Member State becoming responsible even if such responsibility is not based on those criteria. The applicant must also be informed of the personal interview and the possibility of submitting information regarding the presence of family members, relatives, or any other family relations in the Member States. It is also necessary to provide information on the possibility to challenge a transfer decision and, where applicable, apply for a suspension of the transfer. Finally, the applicant is advised that the competent authorities of Member States can exchange data on him or her for the sole purpose of implementing their obligations arising under this Regulation; that he or she has the right to access data relating to him or her and the right to request that such data be corrected, if inaccurate, or deleted, if unlawfully processed; and the procedures for exercising those rights.

			In accordance with Art. 4(2) of Dublin III Regulation, information shall be provided in writing and in a language the applicant understands or may reasonably be supposed to understand. Where necessary for proper understanding (for persons with special needs), information must also be given orally. Such information shall be provided through the common information leaflets contained in Annexes X and XI of the implementing Regulation, as provided for in Art. 4(3) of the Dublin III Regulation; this shall be supplemented by information relating to the specific Member State.

			

			The Dublin III Regulation also contains an obligation for the Member State to conduct a personal interview with the applicant. This is also a significant innovation compared to the previous Dublin legislation. The main purpose of the interview is to gather all the facts relevant for determining the Member State responsible. Therefore, the personal interview in the Dublin procedure has a different scope and meaning than the personal interview on the substance of the application for international protection under Art. 14 of the Asylum Procedures Directive.

			The personal interview in the Dublin procedure has two objectives:

			The purpose of the interview is to facilitate the determination of the Member State responsible, as the information obtained should help establish the relevant facts for the determination of jurisdiction.

			The interview must also enable the applicant to understand correctly the information provided to him in accordance with Article 4 (of the Dublin III Regulation).

			In this context, the personal interview in the Dublin procedure has the potential to serve several purposes. It allows the authorities to provide the applicant orally with information on the Dublin III Regulation and allows applicants to ask for clarification on any aspects of the Dublin III Regulation that they do not understand. It also allows applicants to provide information necessary for a correct determination of jurisdiction and express their views effectively. Finally, it allows the authorities to clarify directly and effectively aspects of the information provided by the applicant.

			In addition to the substantive provisions, the Dublin III Regulation contains procedural provisions. The procedure for determining the Member State responsible is initiated by lodging an application for international protection in a Member State. The asylum seeker is duly informed (see above) and is issued with a certificate confirming his or her status as an asylum seeker, together with information about whether he or she is entitled to free movement within the territory of that state or part of it.

			In the procedure, it is necessary to establish the reasons for which the foreigner left the country and whether those reasons meet the conditions for asylum or subsidiary protection. Pending the decision, the applicant is usually placed in a detention centre. An important and, with a few exceptions, mandatory element of the process is the personal interview. A Member State is not obliged to conduct such an interview unless the applicant is unavailable or has already provided the necessary information by other means.

			The Dublin III Regulation also contains new provisions on custodial measures. This is only possible if the person is the subject of Dublin proceedings and there is a substantial risk of absconding. The general rule that detention must be as short as possible and must not exceed a period that is reasonably long and necessary for the administrative procedures must also be observed.62 However, detention should only be used as a last resort, and, in all cases, the situation of families, persons with health problems, women, and unaccompanied minors must be considered.Dublin III regulation distinguishes between procedures for take charge and take back requests. Where a Member State with which an application for international protection has been lodged considers that another Member State is responsible for examining the application, it may—as quickly as possible and in any event within three months of the date on which the application was lodged—request that another Member State take charge of the applicant. In the case of a Eurodac hit with data recorded pursuant to Art. 14 of Regulation (EU) No 603/2013, the request shall be sent within two months of receiving that hit. Where the request to take charge of an applicant is not made within the periods laid down, responsibility for examining the application for international protection shall lie with the Member State in which the application was lodged. The requested Member State shall make the necessary checks and give a decision on the request to take charge of an applicant within two months of receipt of the request. Failure to act within the period shall be tantamount to accepting the request and entail the obligation to take charge of the person, including the obligation to provide for proper arrangements for arrival.

			Where a Member State with which a person, as referred to in Art. 18(1)(b), (c), or (d), who has lodged a new application for international protection considers that another Member State is responsible in accordance with Art. 20(5) and Art. 18(1)(b), (c), or (d), it may request that another Member State take back that person (see Art. 23 Dublin III Regulation). A take back request shall be made as quickly as possible and, in any event, within two months of receiving the Eurodac hit. If the take back request is based on evidence other than data obtained from the Eurodac system, it shall be sent to the requested Member State within three months of the date on which the application for international protection was lodged. Where the take back request is not made within the periods laid down, responsibility for examining the application for international protection shall lie with the Member State in which the new application was lodged. The requested Member State shall make the necessary checks and give a decision on the request to take back the person concerned as quickly as possible and, in any event, no later than one month from the date on which the request was received. When the request is based on data obtained from the Eurodac system, that time limit shall be reduced to two weeks. Failure to act within these time limits shall be tantamount to accepting the request and entail the obligation to take back the person concerned, including the obligation to provide for proper arrangements for arrival.

			4.2. Eurodac

			The immediate identification of applicants for international protection and detainees is essential for the functioning of the Dublin system. Fingerprinting is an important element in establishing the exact identity of persons, especially due to the use of false travel documents or refugees’ travel to Europe without documents. Fingerprints are not easily interchangeable and are not affected by, e.g. ageing or illness;63 they are often used in biometric systems because of the simplicity and speed of their acquisition.64

			Eurodac is currently governed by Regulation (EU) No 603/2013 of the European Parliament and of the Council, which has brought many changes, especially regarding security and data protection.65 It is a central database of fingerprint data linked to Member States through electronic means. This system collects, stores, exchanges, and compares fingerprints of asylum seekers. The purpose of establishing this system is facilitating the implementation of the Dublin system to avoid multiple asylum applications in several Member States under different names.66

			Member States take the fingerprints of all third-country nationals over the age of 14 years who applied for asylum in their territory and were apprehended when illegally crossing the external borders of the EU or, in the case of third-country nationals, when illegally staying in the EU. In addition to fingerprints, other information is transmitted, such as origin of the applicant, gender, place and date of the application for international protection, and Member State reference number. These data must be sent without delay by the national authorities, together with the digitised form of the fingerprints in a quality that allows comparison, to the Eurodac Central Unit, which stores all data, to compare them with the data already stored. This comparison shall take place within 24 hours of transmission, although in exceptional cases, the process may be accelerated.

			Access to the data is very limited; a Member State can neither search the data transmitted by another Member State nor can it receive the data, except in the case of a comparison. Only the Member State of origin has the right to access the data, namely the pre-designated authority of each Member State, which is listed in the comprehensive list of responsible authorities in the Official Journal of the EU.

			4.3. Statistical data

			About 996,000 applications for international protection were lodged in EU+ countries in 2022, up by about one-half from 2021 and two-fifths higher than the pre-COVID level of 2019. More applications were lodged in nearly all EU+ countries, except in Malta, Lithuania, and Liechtenstein (where they decreased) as well as Latvia (where they remained stable).

			While the EU+ total remained well below the high of 2015, the number of applications exceeded the 2015 values in several countries. France, Spain, and Austria and, at lower levels, Cyprus, Bulgaria, Ireland, Croatia, Romania, Slovenia, Iceland, Estonia, Portugal, and Latvia received (in descending order) the most applications on record. Many other countries, notably the Netherlands, Belgium, and Switzerland and, at lower levels, Poland, Finland, Norway, Denmark, and Slovakia received (in descending order) the most applications since at least 2016. The rise in applications came in addition to about 3.9 million beneficiaries of temporary protection, as reported by Eurostat.67

			
			Figure 4. Applications for international protection by EU+ countries in 202268
				[image: ]
			
			Across EU+ countries, 7 out of every 10 applications were lodged in the top-five receiving countries: Germany, France, Spain, Austria, and Italy (in descending order). Germany (244,000) continued to be the main receiving country; applications increased by more than one-quarter from 2021 and reached the highest level since 2016. Germany was followed at a distance by France (156,000), where applications rose by 30% from 2021 and reached the highest since at least 2008. Applications lodged in Spain (118,000) increased by about four-fifths, following a decline in the two previous years. Applications in Austria (109,000) rose the most in absolute terms, nearly tripling from 2021. This was partially driven by stronger secondary movements, increased flows along the Balkan route, and visa-free policies of some Western Balkan countries. Linked to this, applications in Bulgaria (20,000) returned to the peak of 2015, and those in Romania were the highest on record (12,000).69

			Nationals of Syria, Afghanistan, Türkiye, Venezuela, and Colombia lodged the most applications in 2022. While the record levels of 2015 and 2016 were primarily driven by applications for international protection by persons coming from Syria, Afghanistan, and Iraq, the current increase stems from a much wider range of nationalities. At lower levels, the number of applicants from India increased by more than six times to the highest level since at least 2008, with three-quarters of them applying in Austria. At the same time, citizens of Bangladesh, Georgia, Ukraine, Morocco, Tunisia, Egypt, the Democratic Republic of the Congo, Peru, Moldova, Burundi, Palestine, Belarus, Yemen, and Cuba (in descending order) also applied in unprecedented numbers.70

			
			Figure 5: Applications for international protection by top countries of origin in 202271
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			In 2022, the overall rate of positive first-instance decisions on asylum applications in the EU+ was 39%. This means that of the 646,000 decisions issued, 252,000 were positive and granted either refugee status or subsidiary protection. The rate of accepted applications was the highest since 2017. Most positive first-instance decisions granted refugee status (149,000, 59% of all positive decisions), and subsidiary protection was granted in the remaining 103,000 cases (41%). Among the 20 nationalities with the highest number of first-instance decisions in 2022, Syrians had the highest rate of accepted applications (93%), followed by Ukrainians (86%) and Eritreans (84%). Other groups with relatively high rates of positive decisions were nationals of Mali (65%), Somalia (57%), and Afghanistan (51%).72

			
			Figure 6: Number of incoming and outgoing requests in 202273
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			As Figure 6 shows, seven EU Member States sent out fewer than 200 (outgoing) requests: the three Baltic Member States (Estonia, Latvia, and Lithuania), Bulgaria, Malta, Czechia, and Hungary. Ten Member States sent 200–1,000 outgoing requests, while six Member States sent 1,000–10,000 requests. Germany (68,706) and France (44,881) sent the highest number of outgoing requests by far.

			
			Figure 7: Incoming take charge and take back requests in 202274
				[image: ]
			
			In 2022, 17 Member States saw more take back than take charge requests, while the reverse situation was observed in the remaining 10 Member States. The ratio of take back to take charge requests was particularly high in Greece, Austria, and Bulgaria (127, 66, and 45 take back requests for each take charge request, respectively) and to a lesser extent in Slovenia (16:1) and Luxembourg (13:1). By contrast, more than 70% of requests received in Finland (96.8%), Czechia (93.8%), Estonia (92.1%), Spain (81.8%), and Hungary (71%) were take charge requests.

			
			Figure 8: Outgoing take charge and take back requests in 202275
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			In 2022, the pattern of more take back than take charge requests was observed in 17 EU Member States, while the reverse situation was seen in the remaining countries. The ratio of take back to take charge requests was particularly high in Slovakia, Ireland, and Hungary. By contrast, 90.8% of requests sent from Czechia were take charge requests, with this share reaching 91.1% in Finland, 94.4% in Latvia, and 97.1% in Lithuania.

			
			Figure 9: Decisions on incoming requests in 202276
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			The number of decisions on incoming or outgoing requests is related to the number of requests (excluding re-examination requests), although the decision on a particular request may be made in a different calendar year, especially if decisions are delayed. In 2022, Italy (31,749) and Austria (25,210) made the highest number of decisions on incoming requests, with Italy accepting 77% of the requests it received and Austria 55.4%. Another 15 EU Member States made more than 1,000 decisions on Dublin requests in 2022. Among the remaining nine Member States for which data are available, Ireland made the fewest decisions.

			
			Figure 10: Decisions on outgoing requests in 202277
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			Looking at decisions on outgoing requests in 2022, Germany (59,059) and France (41,399) received the highest number of decisions. Another seven EU Member States received at least 1,000 decisions on their outgoing Dublin requests in 2022. Among the 18 remaining Member States that received fewer than 1,000 decisions on their requests and for which data are available, Czechia, Hungary, and the Baltic Member States received less than 100 decisions on their outgoing requests.

			
			Figure 11: Transfers implemented in 202278
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			The final stage of the Dublin procedure, in case of acceptance of the request, is the actual transfer of responsibility for an asylum applicant from the requesting EU Member State to the Member State responsible. This implies the physical transfer of the concerned person from the requesting Member State to a partner country that has accepted the responsibility to take back or take charge of that person. In 2022, Germany (4,158) and France (3,311) recorded the highest numbers of outgoing transfers, followed by the Netherlands (1,285) and Austria (1,084). Germany (3,699) also recorded the highest number of incoming transfers by far, followed by Italy (2,763), Austria (1,574), and France (1,453), while Sweden, the Netherlands, and Spain also recorded more than 500 incoming transfers each. Czechia had no incoming or outgoing transfers recorded for 2022. The largest absolute differences between the numbers of incoming and outgoing transfers were recorded in France (1,858) and Greece (1,037) among Member States with more outgoing transfers, and in Italy (2,623) and Spain (1,057) among those with more incoming transfers.

			
			Figure 12: Duration of incoming transfers in 202279
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			Figure 13: Duration of outgoing transfers in 202280
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			Figures 12 and 13 provide an analysis of the speed with which applicants were transferred, based on the time lag between a decision being made and the person actually being transferred. Data are compiled for three durations, corresponding to the various possibilities for the timing of transfers, as laid down in the Dublin III Regulation. According to the regulation, the applicant’s transfer from the requesting EU Member State shall be carried out in accordance with the national law of the requesting Member State and at the latest within six months of acceptance of the request; this time limit may be extended up to a maximum of one year if the transfer could not be carried out due to the imprisonment of the concerned person, or up to a maximum of 18 months if the concerned person absconds.

			In 2022, all incoming transfers were completed in Slovenia within six months. Moreover, in all Member States, at least half of all incoming transfers were completed within six months. Italy had the greatest share of transfers, completed within 7–12 months (39.7%), while Slovakia and Romania had the largest shares of transfers—14.3% and 12.4%, respectively—completed within 13–18 months. For outgoing transfers, Italy reported the least share of outgoing transfers completed within six months: 45% of its 140 outgoing transfers. In fact, in 10 Member States, all (100%) outgoing transfers were implemented within six months.

			5. Identification of major shortcomings, reform efforts, and proposals for de lege ferenda solutions

			Although the Dublin system has evolved over a long period of time and has undergone many changes, it became apparent soon after Dublin III’s adoption that it was not without problems. The need for a fundamental reform of the Dublin system has been discussed for many years, and the various refugee crises have only highlighted the fact that the system is dysfunctional. The practice whereby the state of first arrival is most often responsible for the asylum application has placed a burden on coastal states in particular (i.e. states at the EU’s borders, notably Greece and Italy). As a result, these states not only lack sufficient facilities for the increased number of asylum seekers81 but also prolong decision-making procedures, leading to migrants trying to travel illegally within the EU.

			Since 2009, the European Parliament has consistently called for a binding mechanism for the fair distribution of asylum-seekers among all EU Member States.82 In its resolution of 12 April 2016 on the situation in the Mediterranean and the need for a holistic EU approach to migration, the European Parliament clarified its position on the reform of the Dublin system:

			The criterion that it is the Member State of first entry that is responsible for the examination of a claim for international protection should be revised.

			One option for a fundamental overhaul of the Dublin system would be to establish a central collection of applications at Union level – viewing each asylum-seeker as someone seeking asylum in the Union as a whole and not in an individual Member State – and to establish a central system for the allocation of responsibility for anyone seeking asylum in the Union.

			Such a system could provide for certain thresholds per Member State relative to the number of arrivals, which could conceivably help in deterring secondary movements, as all Member States would be fully involved in the centralised system and no longer have individual responsibility for allocation of applicants to other Member States. Such a system could function on the basis of a number of Union “hotspots” from where Union distribution should take place.

			Any new system for allocation of responsibility must incorporate the key concepts of family unity and the best interests of the child.83

			The Evaluation of the Implementation of the Dublin III Regulation – Final Report (2016), which was prepared for the European Commission, also revealed fundamental shortcomings.84 First, the capacity of Member States is not considered; the Dublin III Regulation does not address situations wherein disproportionate pressure is put on Member States. Furthermore, it was found that many Member States inform applicants only in general terms or the information is outdated. Regarding the criterion of family ties, it was found that different Member States use substantially different evidence for these criteria. The main evidence is usually written proof of family ties (e.g. marriage or birth certificate), which is usually not in the applicant’s possession and is very difficult to obtain. Different practices have also been observed in the case of detention, which often leads to legal uncertainty. Indeed, some states use detention from the start of the Dublin procedure, while others use it only when the concerned Member State has accepted the transfer request. Although all Member States have collectively introduced judicial remedies and set a reasonable time limit for lodging an appeal, the “reasonable time limit” varies considerably from one Member State to another. The total number of take charge and take back requests was found to have almost quadrupled from 2008 to 2014. Finally, the research showed that, e.g. almost one in four applicants had previously submitted an application in other Member States in 2014, implying that the Dublin system is failing to fulfil its main role.85

			Therefore, the first attempt at reform was in 2016 with a draft regulation of the European Parliament and Council establishing criteria and mechanisms for determining the Member State responsible for assessing an application for international protection submitted by a third-country national or stateless person in one of the Member States—the so-called Dublin IV.86 This regulation was intended to be part of a broader reform of the entire CEAS, which aims to reduce irregular migration flows into the EU and become the main protection model for the future.

			The most significant changes proposed compared to Dublin III were as follows: Dublin IV should have established a collective redistribution mechanism. If a country faced a disproportionate number of asylum applications above a set benchmark, all new applicants in that country (regardless of nationality) would be redistributed across the EU until the number of applications falls below the benchmark again. Regarding creation of a special pre-procedure, when examining an application, a Member State had the obligation (not only the possibility) to check whether the applicant comes from a so-called “safe third country” or has already applied for asylum in another country. If so, the applicant was returned to that country. Dublin IV introduced a new obligation for applicants for international protection to remain in the Member State responsible for their application (together with appropriate consequences for non-compliance). Shorter time limits were set for sending relocation requests, sending replies, and carrying out relocations of asylum seekers between Member States. Finally, greater safeguards were set for unaccompanied minors, broadening the definition of family members.

			The three key changes proposed by Dublin IV were as follows:

			5.1. Automated registration and monitoring system

			The development of a new automated registration and monitoring system was proposed. It would consist of a central system, a national interface in each Member State, and communication infrastructure between the central system and national interface. The automated system would record each asylum application made in the EU as well as the number of people each Member State effectively resettles. The central system would be run by a newly proposed EU Agency for Asylum.

			

			5.2. Determination of a Member State being under disproportionate asylum pressure

			A reference key was proposed to show the indicative share of the total number of asylum applications made in the EU that each Member State would receive if they were allocated according to a country’s size and wealth. This reference key would be based on two criteria with equal weighting: size of the population and total gross domestic product of a Member State. Comparing the reference share to the actual distribution of asylum claims would help determine when one Member State is responsible for a disproportionate amount of asylum applications compared with the other Member States. Resettlements would be included under the number of asylum applications, to acknowledge the importance of efforts to implement legal and safe pathways to Europe.

			5.3. Fairness mechanism

			It was proposed that a fairness mechanism87 should be applied when Member States are confronted with a disproportionate number of asylum applications. If the number of asylum applications made in a Member State is above 150% of the reference share, the fairness mechanism will be triggered automatically. All new asylum applications made after the mechanism’s triggering will be relocated across the EU. If a Member State decides not to accept the allocation of asylum applicants from a Member State under pressure, a “solidarity contribution” of €250,000 per applicant would have to be made. New arrivals to Member States benefiting from the fairness mechanism would be relocated across the EU until the number of applications falls back below 150% of the country’s reference share.88

			In November 2017, the European Parliament decided to launch inter-institutional negotiations. In June 2018, the European Council stated that there is still no consensus on the reform of the Dublin Regulation. Finally, the Dublin IV Regulation was not adopted.

			In September 2020, the European Commission presented a new Pact on Migration and Asylum, based on in-depth consultations with multiple state and non-state stakeholders. This pact is a set of several legislative and non-legislative measures related to EU asylum and migration policies,89 primarily targeting irregular migration.90 The main objective of this reform is to create a common framework for a comprehensive approach to migration and asylum management, increase the efficiency of the system, and achieve greater resilience to migration pressures through a set of proposals. It also aims to remove, or at least minimise, the factors encouraging migration and consequently secondary movements. Finally, it aims to combat abuses of the current system and better support the most affected EU Member States. The first successful step in the implementation of the pact was the creation of the EU Asylum Agency (EUAA), which became operational in January 2022, replacing the European Asylum Support Office. The remaining proposals are still under negotiation.91

			The key to the Dublin system is the “Asylum and Migration Management Regulation” (AMMR), which was proposed in 2020 to replace the Dublin III Regulation, which had proved to be unworkable. However, the changes in relation to the Dublin III Regulation are minimal, as the AMMR only adds a few new criteria for the relocation of asylum seekers.92 The main novelty is the solidarity mechanism. While this mechanism is intended to be mandatory, as it requires all Member States to share responsibility, it is also flexible, as states can choose from several solidarity options, such as relocation, sponsorship of returns, or other forms of contributions. In practice, this may look like the state of first entry still initiating the Dublin procedure on arrival to determine the state responsible for the person’s application. While most often the state of first entry will remain responsible throughout, if that state is under pressure, other Member States are expected to support it by relocating asylum seekers and refugees to their territory, sponsoring returns, or providing financial and operational resources. This mechanism is quite controversial across states, and its final form is still heavily debated.93

			In June 2022, the EU Council adopted its general approach on the proposal for the revision of the Schengen Border Code.94 The discussion at the EU Council was informed by the European Commission’s report on the state of Schengen. The report set a list of priority actions for 2022–2023 at the national and European levels, including, e.g. implementing the new information technology architecture and interoperability for border management; making full use of cross-border cooperation tools; ensuring systematic checks of all travellers at the external borders; and adopting the revised Schengen Border Code.95

			Together with the State of Schengen Report, the European Commission presented a policy document to launch a multiannual strategy for integrated border management, that is, coordinated efforts at the national and international levels among authorities and agencies responsible for border management at the EU’s external borders.96

			With the active work of the French and Czech Presidencies of the Council of the EU and under the coordination of the European Commission, considerable progress was made in 2022 towards advancing the reform package. In the first semester of 2022, the French Presidency advocated for a gradual approach to adopt the reform package, with cumulative increments of commitment by Member States in both areas of solidarity and responsibility. As a result, in June 2022, the EU Council adopted negotiating mandates on the Screening and Eurodac Regulations.97 Agreement was also reached by 21 countries on the implementation of the Voluntary Solidarity Mechanism, paving the way for further progress on the AMMR. The mechanism, which is voluntary and spans one year, provides for expressions of solidarity to Member States experiencing particular pressure in their asylum and reception systems through relocations, financial contributions, and other measures of support.

			At the level of the European Parliament, in 2022, the rapporteurs presented draft reports on all legislative proposals included in the Pact on Migration and Asylum and on the recast Return Directive. With the pact being one of the top priorities, in September 2022, the European Parliament and the rotating Presidencies of the Council of the EU reached political agreement on a joint roadmap for negotiations between co-legislators to adopt the legislative proposals before the end of the 2019–2024 legislative period.

			The roadmap98 provides the framework for negotiations on the Eurodac, Screening, Asylum and Migration Management, Crisis and Force Majeure, and the Asylum Procedure Regulations, and for finalising the Union Resettlement Framework, recast Reception Conditions Directive, and recast Qualification Directive, for which provisional agreements were previously reached between the European Parliament and EU Council. The roadmap also provides new impetus for reaching an agreement on the proposal for a recast Return Directive. Following agreement on the roadmap, in December 2022, the European Parliament and EU Council reached an agreement on the reception conditions for applicants for international protection, thus endorsing the outcome of the negotiations reached in 2018.

			In June 2023, the Council of the EU reached an agreement on key asylum and migration laws. The EU Council took a decisive step towards modernisation of the EU’s rulebook for asylum and migration. It agreed on a negotiating position on the Asylum Procedure Regulation and AMMR. This position will form the basis of negotiations by the EU Council Presidency with the European Parliament. What are the main points of this agreement?

			The Asylum Procedure Regulation establishes a common procedure across the EU that Member States need to follow when people seek international protection.99 It streamlines the procedural arrangements (e.g. duration of the procedure) and sets standards for the rights of the asylum seeker (e.g. provision of the interpreter service and the right to legal assistance and representation). The regulation also aims to prevent abuse of the system by setting out clear obligations for applicants to cooperate with the authorities throughout the procedure. The Asylum Procedure Regulation also introduces mandatory border procedures to quickly assess at the EU’s external borders whether applications are unfounded or inadmissible. The total duration of the Asylum and Return Border Procedure should be not more than six months. To carry out border procedures, Member States need to establish the adequate capacity, in terms of reception and human resources, required to examine an identified number of applications at any given moment and enforce return decisions. The adequate capacity of each Member State will be established based on a formula that considers the number of irregular border crossings and refusals of entry over a three-year period.100

			The modifications proposed in relation to the Dublin rules are also very important: The AMMR should replace, once agreed, the current Dublin III Regulation.101 The Dublin Regulation sets out rules determining which Member State is responsible for examining an asylum application. The AMMR will streamline these rules and shorten time limits. For example, the current complex takes back procedure aimed at transferring an applicant back to the Member State responsible for his or her application will be replaced by a simple take back notification.

			To balance the current system whereby a few Member States are responsible for most asylum applications, a new solidarity mechanism is being proposed that is simple, predictable, and workable. The new rules combine mandatory solidarity with flexibility for Member States as regards the choice of individual contributions. These contributions include relocation, financial contributions, and alternative solidarity measures such as deployment of personnel or measures focusing on capacity building. Member States have full discretion as to the type of solidarity they contribute. No Member State will ever be obliged to carry out relocations.102

			There will be a minimum annual number of relocations from Member States where most persons enter the EU to Member States less exposed to such arrivals. This number is set at 30,000, while the minimum annual number for financial contributions will be fixed at €20,000 per relocation. These figures can be increased where necessary, and situations where no need for solidarity is foreseen in a given year will also be considered. To compensate for a possibly insufficient number of pledged relocations, responsibility offsets will be available as a second-level solidarity measure, in favour of Member States benefitting from solidarity. This means that the contributing Member State will take responsibility for examining an asylum claim by persons who would, under normal circumstances, be subject to a transfer to the Member State responsible (benefitting Member State). This scheme will become mandatory if relocation pledges fall short of 60% of the total needs identified by the EU Council for the given year or do not reach the number set in the regulation (30,000).103

			The AMMR also contains measures aimed at preventing abuse by the asylum seeker and avoiding secondary movements (when migrants move from the country in which they first arrived to seek protection or permanent resettlement elsewhere). The regulation, for instance, sets obligations for asylum seekers to apply in the Member States of first entry or legal stay. It discourages secondary movements by limiting the possibilities for a cessation or shift in the responsibility between Member States, thus reducing the possibility for the applicants to choose the Member State where they submit their claim.104

			While the new regulation should preserve the main rules on determination of responsibility, the agreed measures include modified time limits for its duration: The Member State of first entry will be responsible for the asylum application for a duration of two years. When a country wants to transfer a person to the Member State that is actually responsible for the migrant and this person absconds (e.g. when the migrant goes into hiding to evade a transfer), responsibility will shift to the transferring Member State after three years. If a Member State rejects an applicant in the border procedure, its responsibility for that person will end after 15 months (in case of a renewed application).105

			6. Conclusion

			It can be concluded that both the Common Asylum Policy and the Dublin system itself have been undergoing a relatively complicated evolution for several decades. This is quite logical, as the issue of asylum and migration affects many sensitive areas of national policies, and individual states often try to defend their own interests (economy, security, etc.). Nevertheless, we can observe a sustained effort to address the migration situation, moving from national, repressive solutions to a common EU-wide asylum policy based on respect for fundamental principles and values, as well as cooperation and mutual solidarity. The legal form of the instruments dealing with this area (from conventions to regulations and directives) can also be seen to be evolving in a positive direction. In the context of the historical excursus, regular evaluation of the effectiveness of the Common Asylum Policy and the Dublin system itself, and the EU’s efforts to reflect on and remedy the shortcomings identified so as to make the system operational and meet its objectives, can also be positively highlighted.

			Despite these efforts, however, the current Dublin system is subject to legitimate criticism, as analysed in more detail above. The key shortcomings, summarised simply and concisely, are as follows: (1) The Dublin system places an uneven burden on individual Member States in terms of processing applications for international protection. This has several negative consequences (for both the applicants themselves and those Member States, e.g. Italy and others). (2) Individual Member States do not apply the existing rules uniformly, or there are significant differences in application practices (e.g. detention, remedies, informing of applicants, and time limits). This often leads applicants to try to circumvent the Dublin rules and seek the “most appropriate” state to process their own application.

			What is the solution to this current situation, which we can basically be described as a “dysfunction” of the Dublin system? As highlighted above, reform efforts in relation to the current Dublin III started in 2015–2016 and are still not over. I consider it important that the protection of family unity and minors is further strengthened, that the principle of non-refoulement is strongly considered, and that the fundamental rights of applicants for international protection are respected. Furthermore, greater emphasis should be placed on the same level of application of the Dublin system in all Member States so that there are no unjustified differences. In this respect, supervision in this area should also be strengthened. Finally, in relation to the Member States, I consider it crucial that agreement be reached on a mutual solidarity mechanism. The idea is that the burden of deciding on applications for international protection and the other aspects involved should be evenly distributed between the individual states. In this respect, I am very positive about the current progress in the reform package, and I believe that it will eventually be adopted and will thus help improve the situation regarding asylum and migration in Europe, or indeed the whole world.

			At the very end it is necessary to add the latest news: In 2024, all negotiations and reform efforts resulted in the adoption of The Pact on Migration and Asylum. On 10 April 2024, the European Parliament voted in favor of the new rules on migration, followed by their formal adoption by the Council of the EU, on 14 May 2024. The Pact is expected to enter into force in June 2026.
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			Abstract

			In the European Union (EU), border control and surveillance have emerged as significant policies for managing migration. The EU’s action at the external borders is based on a combination of migration securitisation and externalisation of border management policies. The EU follows a ‘shared competence’ and ‘shared responsibility’ for developing an integrated European border management system in the context of migration control. This chapter examines the division of internal and external competences and responsibilities between EU institutions/agencies and national authorities of member states concerning border management and migration. Further, it analyses the intensity and scope of the EU’s intervention in this area along with its limitations. The European integrated border management is crucial for improving migration management and is conducted within a multi-level governance system with binding rules and various actors. This raises concerns regarding the exact allocation of competences and corresponding obligations and responsibilities conferred on each of them. The Schengen Borders Code (Regulation (EU) 2016/399) and the European Border and Coast Guard Regulation (Regulation (EU) 2019/1896) are the primary legally binding instruments, which specify common (supranational) rules governing the movement of persons across EU borders and highlight how member states manage their borders serving a common interest within an increasingly harmonised substantive and institutional framework. Although, the rules relating to the management of EU external borders continue to evolve in the context of the Schengen acquis, member states retain their own competences and responsibilities regarding border control and entry to their territories concerning the maintenance of legal and public order and national security. However, the member states are required to exercise their competence in this field in compliance with the objectives and acts of the EU’s border management and migration acquis and policies, ensuring full respect for fundamental rights.

			Keywords: European Integrated Border Management, European Border and Coast Guard (Frontex) Agency, member states’ border authorities, border management – migration regime nexus, fundamental rights, Court of Justice of the EU

			1. Introduction

			As part of the comprehensive and harmonised approach to migration of the European Union (EU),1 the European Commission came up with the first multiannual strategic policy document (‘Communication from the Commission to the European Parliament and the Council’) in March 2023 to provide a shared policy framework and guidance for implementing an effective European integrated border management (EIBM) system for 2023–2027, with a view to ensuring effective control of the EU’s external land and sea borders.2 This communication by the European Commission is built around the vague concepts of (1) “shared responsibility” at the EU’s external borders between the EU institutions/agencies, as well as national authorities of the EU Member States responsible for border management,3 and (2) a “well-defined division” of competence and work among them. However, there is lack of clarity—in legal terms—regarding the content of tasks and the scope of mandate and responsibilities that each of these institutions/agencies/authorities is competent or obliged to exercise in the context of border enforcement and migration control.

			Member States’ “sovereignty clauses” for the surveillance and control of their external borders prevent the EU from fully exercising its power in this area. Since the conferral of competence to the EU on border management and related migration issues does not result in Member States losing their own competence and responsibility in this domain that is particularly sensitive for them, several legally complex questions arise. The main question—What is the division of competence and responsibility between the EU institutions/agencies and the Member States’ authorities on migration-inclusive border management issues?—raises further sub-questions. For example, what issues can be regulated by the EU, and are there any issues to be handled solely by the Member States and their pertinent authorities? Related to that is the question of whether there are any overlapping or even duplicating efforts among such institutions and agencies, and are there loopholes in implementing the EIBM arising from an improper division of their work and responsibilities? If so, how can they be remedied? Another crucial question is what border agency/authority/body and in what cases is to be held responsible for possible violations or inadequate compliance with the applicable EU norms and standards, including fundamental rights provisions, in implementing EIBM. To answer these (sub)questions, this chapter discusses not only the specific tasks related to border management but also, in much broader terms, the division of competences as regards legislative tasks and implementation in the field of migration and border management.

			These obscurities stem partly from the fact that the EU migration policy is implemented at different levels (national, European, and international), in different countries (Member States and third countries), and in different forms (from formal and legally binding to informal and non-binding) and degrees of cooperation, which results in the so-called hybrid operations with shared control.4 Often, various parties are involved in border control, which can result in complex and ambiguous relationships between them when executing border management operations. Given the involvement of different parties, border management operations can be simultaneously subject to multiple legal frameworks and operational plans.5 Thus, in practice, their roles, tasks, and powers may not always be properly coordinated. This may lead to undue shifting, failure to enforce, or overstepping by the involved institutions/agencies/authorities regarding their legal powers or responsibility (by acting ultra vires, that is, beyond their legal power or authority) in the field of border management and migration. There is also a tendency of Member States, and even EU institutions/agencies, to turn a blind eye to violations of international standards and European values, including pushback practices,6 at the EU’s external borders and to pass the buck.7 The mutual contestation of competence and responsibility coupled with some practical obstacles and lack of clarity about to whom victims can turn if their rights are violated undermine the effective functioning of EU border management and migration law as well as adequate legal protection and access to justice.

			Considering such shifting of blame for serious abuses onto each other; fuzziness in the delimitation between competences, tasks, and responsibilities of EU institutions/agencies and national authorities in the safeguarding and management of the EU’s external borders; and the need for proper coordination amongst all key players at the EU and Member State level, this chapter examines the division of their work, competences, and accountability (for any violation of international and EU obligations), thereby paying particular attention to also ensuring an effective EU migration regime. In so doing, the chapter addresses the main legal issues and controversies arising from the distinctive roles and complex interplay between different national and European authorities in shaping and developing a migration-inclusive and integrated European border regime by discussing the legal architecture underlying the management and safeguarding of EU borders. This contribution thus focuses on the competence distribution and apportionment implied by this legal and institutional framework, as well as the extent of obligations binding on each concerned player—the pertinent EU institutions/agencies and their own officials or the Member States’ authorities responsible for the management of their borders. This chapter also discusses the relevant and more recent jurisprudence of the Court of Justice of the EU (CJEU) to further clarify the division of work and scope of obligations, powers, and procedures under the applicable EU legal framework for the above actors involved in the EU integrated border management. Lastly, the chapter offers some major conclusions by answering the above research (sub)questions.

			

			2. Competencies and responsibilities on border management in the area of freedom, security, and justice

			This work’s purpose is not to trace back the development of the EU legal framework regulating border management and migration control, as other authors have already provided a historical overview of this evolvement.8 Instead, this chapter focuses on the existing (supranational) EU norms and applicable standards that impose legal obligations on border authorities/agencies at the Member State and EU levels and also authorise them to make decisions and appropriately (re)act when carrying out border management activities. Therefore, it can be said that, since the mid-1990s, significant legal measures have been taken at the supranational level towards introducing an integrated EU border regime and developing common EU standards and rules in the overall area of border surveillance and control with a view to more effectively manage the external borders of the EU and ensure the uniform (high) level of their safeguarding. However, the Member States have retained their own competences and responsibilities in the area of border safeguarding and entry to their territories as an expression of their sovereignty.

			For our discussion, some caveats must be made regarding the main subject of our inquiry and that need to be considered to properly understand and address the vast fragmentation regarding institutions/agencies/authorities in terms of competences and responsibilities for border management and migration in the EU. First, it should be noted that not all EU Member States are also members of the Schengen area, which establishes a unified system of external border controls and allows persons to move freely across borders within that area. One EU Member State—Cyprus (which already applies Schengen rules at its external borders)—is legally obliged to join the Schengen area in the future; moreover, since 31 March 2024, there are no longer border checks on persons at the EU’s internal air and maritime borders between Bulgaria and Romania and other countries in the Schengen area, based on Decision (EU) 2024/210 (adopted by the Council of the EU on 30 December 2023).9 Following this first step, the Council of the EU should take a further step to establish a date for lifting checks at the internal land borders between Bulgaria and Romania and their neighbouring Schengen states (Greece and Hungary). Ireland maintains an opt out, thus remaining outside the Schengen area. Denmark participates in the Schengen system but as a matter of public international law and not within the supranational legal system of the EU. Moreover, Denmark can opt into Schengen’s developing measures by implementing these measures in domestic legislation. As regards all Title V measures of the Treaty on the Functioning of the EU (TFEU), building on the Schengen acquis, Denmark can decide within six months of their adoption whether to apply them in its national law, in which case, those measures will bind Denmark and the other participating Member States.10 While the Schengen acquis does apply to most EU Member States, the Schengen system also extends beyond the external borders of the EU to non-EU states (the so-called “Schengen Associated Countries” that joined the intergovernmental Schengen cooperation), including Iceland, Liechtenstein, Norway, and Switzerland. This implies that not all EU Member States are bound by all the different pieces and instruments of EU law in the field of border management, asylum, and migration. It has also been shown that Ireland and Denmark are the EU Member States that have most often opted out of these supranational instruments and rules.11 Consequently, national border authorities’ scope of competences and degree of corresponding obligations and responsibilities vary among different EU Member States, as does the extent of their cooperation with the relevant EU agencies.

			Second, as the chapter concentrates on the determination and apportionment of (shared) competences and responsibilities of the border actors of different Member States and the EU, it does not consider the role of third countries (non-EU states) and non-state actors (e.g. private entities, security providers, and military companies supplying training, know-how, or equipment for joint operations) with which the EU and Member States may collaborate in the implementation of the Schengen acquis. Moreover, the chapter does not address the powers and responsibilities shared between the EU bodies/agencies themselves, such as those arising from the cooperation of the European Border and Coast Guard (EBCG) Agency (or “Agency” hereafter) with other agencies working in the area of freedom, security, and justice, including the EU Agency for Law Enforcement Cooperation, EU Agency for Asylum, and EU Agency for the Operational Management of Large-Scale IT Systems in the Area of Freedom, Security and Justice. These aspects of border management and migration, though interesting and relevant in themselves, are left to other researchers’ examination and may as such provide a fertile ground for their future inquiries.

			Third, the body of EU law regulating the management of the EU’s external borders involves rules that can be grouped, by their content, into two sets. The first group of rules concerns border checks, migration, and asylum—based on Chapter 2, Title V (Area of Freedom, Security and Justice) TFEU—such as the Asylum Procedures Directive (recast) and Return Directive.12 The second set of these rules pertains to measures of police and criminal justice cooperation—grounded in Chapters 4 and 5, Title V TFEU—such as the exchange of Personal Name Records of Air Passengers under the Directive on the use of passenger name record data.13 This chapter is mainly concerned with the former group of legal provisions and, in a narrow sense, Schengen rules that are mostly confined to the regulation of EU external border management (including the Schengen Borders Code and EBCG Regulation as the principal legal sources in this particular area).14

			Fourth, as the shared competences and responsibilities of EU institutions/agencies and Member States for the management of EU external borders and migration are both internal and external, this work considers both these dimensions when discussing their division.

			2.1. Management of the EU’s external borders and the area of freedom, security, and justice

			One objective common to the Member States and assigned to the EU is the establishment of a common external border management policy. Art. 3(2) of the Treaty on EU (TEU) calls for ‘appropriate measures with respect to external border controls’ (in addition to asylum, immigration, and the prevention and combat of crime) to offer EU citizens an area of freedom, security, and justice without internal borders in which the free movement of persons is ensured. Therefore, the EU aims to establish common standards for controls at its external borders and to gradually put in place a European integrated system for managing them.

			Chapter 2, Title V, Part 3 of the TFEU, on the area of freedom, security, and justice, is devoted to policies on border checks, asylum, and immigration. It spells out the objectives pursued and confers on the EU the competence to reach them. The EU’s competence regarding the exercise of controls on crossing its external borders was originally conferred upon it by the Maastricht Treaty of 1992, within the former third pillar, and was placed within Community competence by the Treaty of Amsterdam of 1997. Schengen acquis for external borders was thus incorporated into the EU legal order by the Treaty of Amsterdam. The Treaty of Lisbon, as the EU constitutional treaty, clarified the division of competences between the EU and its Member States, including in the area of freedom, security, and justice, where the EU has a shared competence (Art. 4(2)(j) TFEU). Details of its objectives and the methods for its exercise are set out in Title V Part 3 TFEU. The EU’s competence concerning both external borders’ management and migration issues falls within the area of freedom, security, and justice.

			

			2.2. Development of EIBM

			According to Art. 67(2) TFEU, which covers the general provisions concerning the area of freedom, security, and justice, the EU shall develop a common policy on external border control. Similarly, Art. 77(1) TFEU stipulates that the EU shall develop a policy with a view to

			… (a) ensuring the absence of any controls on persons, whatever their nationality, when crossing internal borders; (b) carrying out checks on persons and efficient monitoring of the crossing of external borders; and (c) the gradual introduction of an integrated management system for external borders.15

			Art. 77(2) TFEU also states that

			…the European Parliament and the Council, acting in accordance with the ordinary legislative procedure, shall adopt measures concerning: (a) the common policy on visas and other short-stay residence permits; (b) the checks to which persons crossing external borders are subject; (c) the conditions under which nationals of third countries shall have the freedom to travel within the Union for a short period; (d) any measure necessary for the gradual establishment of an integrated management system for external borders; and (e) the absence of any controls on persons, whatever their nationality, when crossing internal borders.16

			These provisions do not, in any way, affect the Member States’ competence regarding the geographical demarcation of their borders in accordance with international law.17

			It should be highlighted that use of the term “common policy” above is not neutral, and this expression does not imply sole competence on the part of the EU. However, it reflects the political will to pursue a comprehensive integration process and arrange a division of competences between the EU and its Member States directed towards increasingly favouring the latter. This political desire is now spelled out in the EU founding treaty—the Treaty of Lisbon—and odds are that it will facilitate the exercise of the EU’s competence and its justification in terms of the principle of subsidiarity.18 However, in a field as sensitive as the control of their borders and access to their territory, Member States are reluctant to permit the loss of their competence. The same is also true of migration issues. Member States’ competence in this sphere will thus have to co-exist with that of the EU. In this sense, a common external border management policy implements a process of division of competences through the intervention of the EU and Member States, with the ultimate objective of transferring the exercise of the competence ‘where neither the scope nor the date may be set in advance’.19

			In the field of external border management, the EU aims to develop and implement EIBM at the national and EU levels as a compensation measure for the free movement of persons within the EU. EIBM is commonly defined as coordination and cooperation among all relevant authorities and agencies at the EU and Member States’ level that are involved in border management activities to ensure effective and coordinated border management at the EU’s external borders, thus attaining the objective of open but well controlled and secure borders. Such an EU policy on the integrated management of external borders is a key feature of the area of freedom, security, and justice. EIBM is also central to improving the management of migration, with the goal to manage the crossing of external borders efficiently and address migratory challenges and potential future threats at the EU’s external borders, thereby helping address serious cross-border crime and ensure high-level internal security within the EU. At the same time, the actors involved in border management must act with full respect for fundamental rights and in a manner that safeguards the free movement of persons within the EU.

			The EBCG Agency, with its headquarters in Warsaw, Poland, supports EU Member States and Schengen-associated countries in the management of the EU’s external borders. The Agency is a centre of excellence for border control activities at the EU’s external borders, sharing intelligence and expertise with all Member States and neighbouring non-EU countries. Its officers stand together with national authorities to safeguard the Schengen area as they perform various tasks such as surveilling the border, fighting cross-border crime, and assisting in return operations. The origins of the EBCG Agency date back to 1999 when the European Council on Justice and Home Affairs started taking steps towards further strengthening cooperation in the area of border management. This led to the creation of the External Border Practitioners Common Unit—a group composed of members of the Strategic Committee on Immigration, Frontiers, and Asylum and heads of national border control services. The Common Unit coordinated national projects of Ad-Hoc Centres on Border Control. Their role was to oversee EU-wide pilot projects and implement common operations regarding border management.20 In 2004, the European Council decided to go a step further in improving the Common Unit’s procedures and working methods. Following the adoption of Council Regulation (EC) 2007/2004, the European Agency for the Management of Operational Cooperation at the External Borders of the Member States of the EU (Frontex) was established. Regulation (EC) 2007/2004 was later repealed by Regulation (EU) 2016/1624, establishing the EBCG Agency. EBCG Agency’s mandate was amended most recently with the coming into force of Regulation (EU) 2019/1896.21 This regulation provides the EBCG Agency a reinforced mandate and increased competences compared to Regulation (EU) 2016/1624, such as the EBCG Standing Corps.22

			The Member States’ national authorities responsible for border management, including the coast guard—insofar as they carry out maritime border surveillance operations and any other border control tasks—and the EBCG Agency, share the responsibility to implement EIBM, but in so doing, they assume different roles and tasks. While Member States retain the primary responsibility for the management of their sections of the external borders in their own and all Member States’ interests, the EBCG Agency supports the application of EU measures relating to the management of external borders by providing technical and operational assistance and by reinforcing, assessing, and coordinating the actions of Member States that implement those measures. The EBCG Agency is prohibited from supporting any measure or being involved in any activity related to controls at internal borders.23 Thus, e.g. the Member States are obliged to deploy appropriate staff and resources in sufficient numbers to ensure an efficient, high, and uniform level of control at their external borders ,24 whereas the EBCG Agency’s supportive role includes providing technical expertise, personnel, equipment, and financial resources to the Member States in their management of external borders. However, the EBCG Agency is fully responsible and accountable for any decision it makes and for any activity for which it is solely responsible under Regulation (EU) 2019/1896.25

			3. EU’s objectives on border management issues

			Knowing what the EU may or may not do on border management issues is a matter of the objectives conferred upon it in the Treaty of Lisbon. The objectives pursued by the EU in this area are expressed in Art. 77(1) TFEU, including the absence of border controls between Member States, strengthened and efficient control of EU’s external borders, and gradual introduction of an integrated system for the management of external borders. Obviously, these objectives are part of the wider objective of offering EU citizens an area of freedom, security, and justice without internal borders to ensure the free movement of persons .26 In other words, these objectives express the ultimate objective of the EU’s action, which can also be seen from the various “soft law” acts and instruments—that is, management of borders across Europe in a manner that ensures open but well controlled and secure borders. The EU competences on border management issues express the allocation of the above objectives, which affect sensitive spheres within which the Member States wish to retain their competences. Therefore, the EU can only pursue these objectives indirectly, through support of and respect for national competences.

			4. Nature and exercise of the EU’s competence related to border management issues

			To achieve its objectives concerning EIBM, the EU may act, pursuant to Art. 77(2) TFEU, in the following areas: (1) common policy on visas and other short-stay residence permits; (2) checks to which persons crossing external borders are subject; (3) conditions under which nationals of third countries shall have the freedom to travel within the EU for a short period; (4) any measure necessary for the gradual establishment of an integrated management system for external borders; and (5) absence of any controls on persons, whatever their nationality, when crossing internal borders.

			Importantly, the Treaty of Lisbon expanded the EU’s competence in these areas in the sense that the EU’s exercise of the shared competence leads to the Member States’ loss of competence, to the extent covered by the common rules. Yet, a distinction should be drawn between the internal and external competence of EU institutions/agencies as regards the above spheres.

			4.1. EU’s internal competence

			Internally, the EU has a shared normative competence but also an operational competence involving support and coordination.

			4.1.1. Normative competence

			Within the context of the border management policy, the EU may adopt legislative acts in the form of regulations, directives, or decisions in accordance with the ordinary legislative procedure, or pursuant to a special legislative procedure. On border management issues, legislative acts are adopted jointly by the European Parliament and Council of the EU in accordance with the ordinary legislative procedure27. The ordinary legislative procedure applies to the adoption of any measure referred to in Art. 77(2) TFEU, covering the common policy on visas, checks of persons crossing external borders, gradual establishment of EIBM, and absence of any controls on persons crossing internal borders. In this context, it is worth noting that Art. 68 TFEU emphasises the role of the European Council in defining the general guidelines to guide intervention by the institutions. Under that provision, ‘the European Council shall define the strategic guidelines for legislative and operational planning within the area of freedom, security and justice’.

			The issue of the nature and extent of the competences of the EU and its institutions arises during the adoption of legislative acts, which contain the essential components of normative activity. Is should be noted, however, that pursuant to Art. 290 TFEU, legislative acts may provide for the European Commission’s adoption of delegated acts to supplement or amend certain non-essential elements of the legislative act.28 The following remarks are particularly relevant regarding the adoption of legislative acts. The area of freedom, security, and justice is, according to Art. 4(2)(j) TFEU, a principal area in which shared competence applies between the EU and Member States. Similarly, Art. 2(2) TFEU provides that

			When the Treaties confer on the Union a competence shared with the Member States in a specific area, the Union and the Member States may legislate and adopt legally binding acts in that area. The Member States shall exercise their competence to the extent that the Union has not exercised its competence. The Member States shall again exercise their competence to the extent that the Union has decided to cease exercising its competence.

			Classifying the EU’s competence as shared in the sphere of border management furthers the Member States’ competence in several ways.

			First, a normative action by the Member States is not ruled out as the Member States retain their normative competence, which is exercised as long as the EU does not act or, in the event of intervention by the EU, as long as the common rules allow the states room for manoeuvre.

			Second, legislative intervention by the EU concerning border management in the context of migration must be justified in terms of the principle of subsidiarity. This follows from Art. 5(3) TEU:

			Under the principle of subsidiarity, in areas which do not fall within its exclusive competence, the Union shall act only if and in so far as the objectives of the proposed action cannot be sufficiently achieved by the Member States, either at central level or at regional and local level, but can rather, by reason of the scale or effects of the proposed action, be better achieved at Union level.

			

			The Member States’ national parliaments and the CJEU monitor whether the principle of subsidiarity is duly respected.

			According to the declaration in relation to the delimitation of competences, EU institutions may choose to repeal a legislative act, ‘in particular better to ensure constant respect for the principles of subsidiarity and proportionality’.29 The Treaty of Lisbon thus provides for the possibility of shared competence being given back to the Member States. Furthermore, The EU’s competence on border management and related migration issues is an approximating or harmonising competence. EU institutions adopt common rules and standards through EU regulations or directives, which Member States have a duty to apply automatically and uniformly (EU regulations) or transpose them (EU directives). Member States may pass their own laws on issues not covered by EU regulations or directives and may also derogate from the common rules, if the EU directives allow this.

			Fourth, EU institutions’ legislative intervention must always respect fundamental rights (including when granting derogations to the Member States), in accordance with EU law, international law, and the European Convention on Human Rights. This was also confirmed by the CJEU’s ruling in European Parliament v Council of the European Union.30 In this case, the CJEU examined the validity of Directive 2003/86 on family reunification. It looked at the possible derogations Member States may avail, in relation to the fundamental rights of third-country nationals, notably the principle of non-discrimination and the right to family life. The CJEU referred to the general principles of Community law as a source of obligations for EU institutions, while considering the 1966 United Nations (UN) International Covenant on Civil Political Rights, 1989 UN Convention on the Rights of the Child, 1950 European Convention on Human Rights, and 2000 EU Charter of Fundamental Rights (not yet a legally binding instrument at that time). The CJEU held that while none of the derogating provisions may be regarded as conflicting with the rights at issue, it is for the national courts to monitor the intervention of the Member States.

			Fifth, provisions of the EU founding treaties do not confine the EU’s shared competence on border management and related migration challenges to the approximation or harmonisation of the Member States’ laws and regulations. If there is no specific provision in the EU founding treaty, application of the principle of proportionality comes into play as regards the intensity of the EU’s intervention. In this respect, Art. 5(4) TEU specifies that ‘under the principle of proportionality, the content and form of Union action shall not exceed what is necessary to achieve the objectives of the Treaties’. EU institutions are accordingly required to ‘apply the principle of proportionality as laid down in the Protocol on the application of the principles of subsidiarity and proportionality’ .31 The EU’s acts undertaken in the area of border management and migration must thus be justified in terms of the principle of proportionality, which can be monitored by the courts. If more intensive intervention by the EU is justified as necessary to achieve the objectives pursued within the framework of the competences conferred upon EU institutions, the EU founding treaties do not preclude the EU’s intervention through regulations.32 Finally, EU institutions have exercised their shared normative competence, pursuant to Art. 77(2) TFEU, particularly through the adoption of regulations.

			4.1.2. Coordination, complementary, and support competence

			In addition to being normative, the EU’s shared internal competence is also operational, with support, coordination, and complementary actions. Art. 4(2)(j) TFEU—which stipulates that the competences shared between the EU and Member States apply to the area of freedom, security, and justice—does not constitute a provision conferring competence.33 Provisions conferring competence in this area fall within Title V of Part 3 TFEU, which implies that this title may include special provisions as compared to Title I of Part 1 TFEU, which includes Art. 4(2)(j) TFEU. Title V relates to the categories and areas of the EU’s competence and aims to clarify the division of competences.

			Moreover, the operational competence of coordination is also exercised in administrative cooperation. Art. 74 TFEU provides that ‘The Council shall adopt measures to ensure administrative cooperation between the relevant departments of the Member States in the areas covered by this Title, as well as between those departments and the Commission’. Such measures must be justified in terms of the principles of subsidiarity and proportionality. In addition, under Art. 70 TFEU, the Council of the EU may, on a proposal from the European Commission, adopt measures

			… laying down the arrangements whereby Member States, in collaboration with the Commission, conduct objective and impartial evaluation of the implementation of the Union policies referred to in this Title by Member States’ authorities, in particular in order to facilitate full application of the principle of mutual recognition.

			Such measures can be seen as an example of the duty of sincere cooperation incumbent upon the Member States in accordance with the first paragraph of Art. 4(3) TEU: ‘Pursuant to the principle of sincere cooperation, the Union and the Member States shall, in full mutual respect, assist each other in carrying out tasks which flow from the Treaties’.

			With regard to return operations and return interventions, the EBCG Agency may provide technical and operational assistance to competent authorities of the Member States, without entering into the merits of return decisions, which remain the sole responsibility of the Member States, and in accordance with the respect for fundamental rights, general principles of EU and international law including for international protection, and the principle of non-refoulement and children’s rights.34

			4.2. EU’s external competence

			The EU has an implied external relations power to conclude treaties, even if it does not have express external powers. However, the EU’s external powers become exclusive once an issue in its internal law has been fully harmonised.35 The Treaty of Lisbon confers on the EU an explicit external competence to conclude readmission agreements with third countries. Pursuant to Art. 79(3) TFEU,

			The Union may conclude agreements with third countries for the readmission to their countries of origin or provenance of third-country nationals who do not or who no longer fulfil the conditions for entry, presence or residence in the territory of one of the Member States.

			Given that the EU’s competence in the area of freedom, security, and justice is a shared competence, in the absence of a specific reference in Art. 79(3) TFEU, its competence to conclude readmission agreements is also shared. This implies that Member States may also conclude readmission agreements with third countries. However, according to Art. 216(1) TFEU, the EU may conclude an international agreement where the EU treaties so provide. Therefore, the EU may exercise its competence to conclude a readmission agreement independent of its Member States.36 As regards issues other than the readmission of third-country nationals residing illegally in the EU, the EU may conclude an international agreement, acting alone, when its external competence is exclusive. Given the shared nature of the EU’s internal competence on border management, the related migration issues, and reluctance of the Member States to cede their competence to the EU, the conditions for the EU’s implicit external exclusive competence are not met.

			In exercising external border controls, the EU’s external competence is addressed by a special provision in the EU treaties. Protocol (No 23) on external relations of the Member States with regard to the crossing of external borders, which is annexed to the TEU and TFEU, considers the need of Member States to ensure effective controls at their external borders, in cooperation with third countries where appropriate. This protocol specifies that

			The provisions on the measures on the crossing of external borders included in Article 77(2)(b) of the Treaty on the Functioning of the European Union shall be without prejudice to the competence of Member States to negotiate or conclude agreements with third countries as long as they respect Union law and other relevant international agreements.37

			It has been argued that Protocol No. 23 should be interpreted to mean that Member States retain external power as long as the issue is not fully harmonised by the EU internal legislation. Put differently, EU external power in this matter is not exclusive by nature (a priori) but can only become exclusive by exercise.38 Accordingly, this Protocol cannot be conceived as precluding the adoption of EU rules that regulate Member States’ exercise of their external competence in connection with border controls.

			Regulation (EU) 2016/399 (the Schengen Borders Code), which contains specific provisions on Member States’ bilateral agreements as regards border crossing, shared border crossing points, maritime traffic, rescue services, etc., may serve as an example of the rule that, even where EU external powers are exclusive, the EU can always choose to authorise its Member States to exercise some external powers to a limited extent. As to the EU’s exercise of its external competence in the area of border management, the EU has concluded several treaties with Schengen Associated Countries (Norway, Switzerland, Iceland, and Lichtenstein) solely or largely on the issue of border controls; these treaties dealt with further participation of these countries in the EBCG Agency, the EU’s border funds programme, and the relevant European Commission’s committees. These treaties are applicable alongside various Schengen association agreements that also concern border controls and other border management-related issues.

			In addition to the possibility of Member States entering into agreements with third countries concerning measures on the crossing of EU external borders, the EU’s cooperation with third countries (non-EU countries) on border management issues is carried out mainly through activities of the EBCG Agency. Regulation (EU) 2019/1896 broadened the EBCG Agency’s mandate in several areas, including cooperation with third countries. Pursuant to Art. 73 of this regulation, the EBCG Agency may cooperate with the authorities of third countries competent in spheres falling within its mandate.39 This EBCG Agency’s cooperation with third countries covers all areas of the Agency’s operational work, including information exchange, risk analysis, joint operations, return, training, research, and innovation. It can be divided roughly into three types of cooperation: (1) operational cooperation and assistance, (2) technical assistance through the launch and financing of different projects in third countries, and (3) return cooperation. The following is a brief outline of each of these three types of the EBCG Agency’s cooperation with non-EU countries.

			For the execution of operational and technical cooperation, the EBCG Agency may negotiate and, upon approval by the European Commission, conclude working arrangements with the relevant authorities of third countries that contain provisions on the nature, scope, and purpose of the cooperation, as well as on the respect for fundamental rights and protection of data as required by EU and international law. While these arrangements do not constitute international agreements and are thus not legally binding under public international law for the parties concerned, they represent the highest level of the EBCG Agency’s commitment to third countries for long-term technical and operational cooperation within its remit. At the time of this writing, the EBCG Agency has concluded working arrangements with 19 national authorities (Albania, Armenia, Azerbaijan, Belarus, Bosnia and Herzegovina, Canada, Cape Verde, North Macedonia, Georgia, Kosovo, Moldova, Montenegro, Nigeria, the Russian Federation, Serbia, Turkey, Ukraine, the United Kingdom, and the United States) as well as with two regional organisations (Commonwealth of Independent States Border Troop Commanders Council and the Mediterranean Regional Response Initiative Regional Centre in Western Balkans).40

			Operational cooperation may also include the reception of third state staff or deployment of EU staff within the third state. By deploying the European standing corps, as well as technical equipment, the Agency supports both EU and non-EU countries in various border and migration management tasks, including border control (border surveillance and border checks), identification and registration of migrants, screening and debriefing, and support in carrying out coast guard activities. Joint operations may thus serve as a useful tool to assist third countries managing disproportionate migration flows, detect and prevent cross-border crime, contribute to the development of European cooperation on coast guard functions, and learn common EU border management standards and practices as part of their daily work.41 Third states regularly participate in joint operations through the exchange of observers .42 The EBCG Agency may also deploy Liaison Officers to non-EU countries to facilitate cooperation between the border management authorities of the host country and the Agency across various areas of the Agency’s mandate, including contribution to the prevention of irregular migration and facilitation of returns.43

			Another important aspect of operational cooperation between the EBCG Agency and third countries is the status agreements that allow the Agency to operationally assist third states on the ground in the framework of a joint operation. Status agreements provide the legal framework through which the EBCG Agency can assist non-EU countries in border management and deploy EBCG teams, standing corps officers, and other staff taking part in operations on their territory in full respect for their national sovereignty, along with patrol cars, helicopters, and other technical equipment to help detect criminal activities such as migrant smuggling; human trafficking; committing document fraud; and smuggling stolen vehicles, illegal drugs, weapons, and excise goods. These agreements are initiated and negotiated by the European Commission, with authorisation of the Council of the EU and consent of the European Parliament. They govern, inter alia, the scope of the operation, tasks, and executive powers of the team members; civil and criminal liability of the authorities involved; and the possibility for individuals to lodge complaints for alleged fundamental rights violations.44 Subject to prior conclusion of a status agreement between the EU and the third country concerned, the EBCG Agency may carry out deployments and joint operations on its territory. Such a cooperation between the EU and third countries is an important element of the EIBM concept. The new mandate enables the EBCG Agency to assist those countries with a status agreement throughout their territory and not only in the regions bordering the EU, as was the case with the Agency’s previous mandate. Unlike working arrangements, status agreements allow the EBCG Agency staff to exercise certain executive powers in third countries, such as border checks and registration of persons.

			Status agreements allowing for joint operations can now be concluded with a wider range of countries and are no longer limited to the EU’s neighbouring countries. Thanks to status agreements, the EBCG Agency can assist the third countries concerned with managing migratory flows, countering illegal immigration, and tackling cross-border crime. At the time of this writing, status agreements have been negotiated, are in force, or are pending signature with Albania, Bosnia and Herzegovina, Moldova, Montenegro, North Macedonia, and Serbia.45 The status agreements with Bosnia and Herzegovina, Montenegro, and Serbia are being renegotiated to make full use of the EBCG Agency’s reinforced role under Regulation (EU) 2019/1896. Cooperation with Western Balkan countries, including through the deployment of the EBCG Agency staff, is crucial for early detection and prevention of irregular migration movements and other migration challenges on the Western Balkans route. The EU’s conclusion of status agreements with Western Balkan countries can strengthen the protection of the EU external borders and contribute to efforts by countries in the Western Balkans to block smugglers from using their territories as transit stages. In July 2022, the EU also started negotiations to conclude status agreements with Mauritania and Senegal.

			Border management teams from the EBCG standing corps deployed under a status agreement remain, at all times, under the command and control of the authorities of the host country. Any deployment under a status agreement requires the consent of the host country, EBCG Agency and, where applicable, any neighbouring EU Member States. An operational plan, negotiated between the EBCG Agency and the relevant authority of the host country, needs to be made for each joint operation (i.e. an initiative to tackle illegal immigration or cross-border crime, or provide technical and operational assistance at the borders of the country concerned with an EU Member State) or rapid border intervention (i.e. an initiative to respond quickly to specific and disproportionate challenges on the borders of the country concerned with an EU Member State) on the territory of the country concerned. Such an operational plan needs to set out in detail the description and assessment of the situation and operational objectives; geographical scope of the action and description of tasks; composition of teams and other relevant staff; any technical equipment to be deployed; cooperation with other agencies, non-EU countries and international organisations; and respect for fundamental rights, including personal data protection.46 Members of a border management team have the authority and powers necessary for border control as set out in the operational plan. They operate under instructions from and in the presence of relevant authorities of the country concerned and may, under certain conditions, carry and use weapons. They also receive an accreditation document confirming their identity and right to work under the operational plan.

			An operational activity under a status agreement can also be suspended or terminated. The EBCG Agency’s executive director is required to withdraw financing from, suspend, or terminate an operational activity if, e.g. an operational plan is not being properly implemented or the executive director considers that there have been serious violations of fundamental rights or international protection obligations related to the activity concerned or such breaches are likely to continue. In such cases, either party—the EU or the third country concerned—may suspend or terminate the status agreement in writing.47

			Generally, joint operations conducted on the territory of third states under the status agreements follow the same principles as within the EU. The third states’ border authorities have the power to issue instructions to all border management personnel, including officers deployed by the EBCG Agency, whereas the Agency only retains the power to communicate its views on the instructions issued to the third countries’ border authorities or to suspend or terminate the joint operation altogether .48 However, Melanie Fink and Jorrit J. Rijpma49 pointed out that it is necessary to take appropriate measures to arrange the accountability issues or mechanism with regard to possible fundamental rights violations occurring in the implementation of joint operations; this is because the EU’s control over border management standards and practices in third states is significantly more limited than that over Member States, as the latter must adhere to the Schengen, immigration, and asylum acquis and can be held accountable before the CJEU if they violate or do not comply with these rules. Such precautionary measures may include a prior respect for fundamental rights screening of the third country concerned by the EBCG Agency and EU Member States, establishing additional monitoring mechanism(s), and specifying where and how victims can seek a remedy if their rights have been violated. Otherwise, the EBCG standing corps under the third state’s command may risk being involved in fundamental rights violations that cannot always be redressed within the EU legal system.50

			Besides the physical operational presence of the EBCG Agency’s personnel in the territory of third countries, the Agency may assist non-EU countries by launching and financing targeted technical assistance projects in these countries, thereby utilising various European Commission funding instruments. In this second type of international cooperation, the EBCG Agency aims to support the development of sustainable border and migration management solutions in priority non-EU countries through a set of tailored activities. The EBCG Agency develops its technical assistance work through EU-funded projects, its own funded technical assistance activities, and the provision of external support to EU-funded programmes. The EBCG Agency’s technical assistance in these projects may thus involve training, capacity building, and exchanging information, as well as purchasing small equipment for border management.51 In this context, the EBCG Agency tends to ensure that its technical assistance action complements the EU’s overall external relations policies. While each technical assistance project focuses on a different priority region and topics, all project activities address specific needs of the beneficiary countries and support them in building their capacities in border security and management. These projects contribute to building trust, developing structured partnerships, and exchanging good practices in the domain of integrated border management, as well as laying the foundation for strategic cooperation or building on already established functional relationships between the national authorities of relevant third countries and the EBCG Agency.52

			The third type of cooperation between the EBCG Agency and third counties’ authorities is working together on returns. The EBCG Agency acts as a key partner in not only assisting EU Member States in returning non-EU nationals but also delivering technical and operational assistance to non-EU countries. Indeed, effective implementation of returns requires cooperation with third countries’ authorities in each phase of the return process. This is why the EBCG Agency offers its support in the identification procedure, workshops, study visits, seminars, and dedicated training courses focusing on return operations and return monitors, who play a key role in ensuring full compliance of return operations and return interventions with the EU fundamental rights standards.53 The aim of the return cooperation activities is to enhance the involved non-EU countries’ knowledge and understanding of EU procedures on return, readmission, and reintegration, as well as to develop an integrated return management system in line with the best EU standards and in full respect of fundamental rights along the different procedures. Moreover, the EBCG Agency is establishing its Reintegration Programme to include reintegration services for (non-)voluntary returnees from all EU Member States along with return counselling and capacity-building projects.54

			Relevant authorities of third countries generally participate only in pre-return activities—that is, identification of third-country nationals subject to return procedure and the acquisition of travel documents .55 However, in “collecting return operations”, a third country of return can provide the means of transport and return escorts .56 Given that the EBCG Agency’s role is limited to coordinating the return and ensuring the presence of a forced return monitor, making sure the third country authority’s conduct towards non-EU nationals subject to the return procedure is fundamental-rights compliant may be particularly challenging for the Agency.57 The function of a Return Coordinator was created under the New Pact on Migration and Asylum. The first EU Return Coordinator was appointed in March 2022 to establish an effective and common European return system by coordinating actions between the EU and EU Member States.58 The Return Coordinator works closely with the High-Level Network for Returns, which consists of senior representatives from institutions responsible for returns in Member States and Schengen Associated Countries, the EBCG Agency, and the EU Agency for Asylum. The High-Level Network for Return supports the Return Coordinator with coherent and consistent implementation of the EU return policy by identifying priority activities to develop national frameworks, improve administrative and technical capacities to carry out returns, and enhance cooperation between EU Member States and the EBCG Agency.59

			

			4.3. EU’s responsibility for border management activities at the EU’s external borders and in third countries

			As the EBCG Agency exercises the EU’s external competence in third countries through its activities, it also bears the responsibility for such actions, including those involving fundamental rights violations. Given that border management is essentially a delicate activity involving fundamental rights, border management staff and other competent authorities need to protect and promote fundamental rights and uphold the highest professional and behavioural standards in border management in their daily work. This holds true for border control and surveillance performed both solely by Member States’ and through EBCG Agency-assisted operations. Particularly sensitive cases regarding the fundamental rights of migrants and refugees include their death or disappearance at Europe’s land and sea borders,60 denial of entry into the Member States’ territory to individuals, pushbacks of migrants or their forcible return to their country of departure, and detention of asylum seekers.

			Notwithstanding certain improvements and developments in showing respect for the human rights of those who arrive at the EU’s external borders, the growing number of people crossing the EU’s external borders or attempting to enter the EU in an unauthorised manner pose a wide range of fundamental rights challenges for integrated border management. EU law also requires border management activities to strictly and fully respect the right to seek asylum.61 Control of the EU’s external land and sea borders is a joint responsibility of all EU Member States. However, when human rights violations occur in the operationalisation of this border management, what has happened and who exactly is responsible for what act are not always clear.62 Moreover, such incidents often take place in rather inaccessible locations, such as in military zones or at sea during border control and surveillance.

			Frequently, various actors are involved in border control and management, which may entail highly complex and ambiguous relationships between the players when carrying out joint operations. The multilevel governance system characteristic of the EU integrated border management thus raises several concerns and complex questions, notably in cases in which the EBCG Agency plays a role, such as who is to be held accountable and to what extent if fundamental rights are violated or not respected in such joint border management activities— the Member States, third countries, the EBCG Agency, or all of them?

			This section addresses these questions mainly from the perspective of the EBCG Agency’s obligations and responsibility concerning fundamental rights protection, whereas the Member States’ obligations and responsibilities in this area are more thoroughly discussed in section 6. It should first be noted that, unlike the Member States, the EU and its institutions/agencies (including the EBCG Agency) cannot be brought before national courts or before the European Court of Human Rights (ECtHR) for alleged fundamental rights violations. This is because the EU is not a party to the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR). This will of course change when the EU accedes to the ECHR, as envisaged by Art. 6(2) TEU. However, as we shall see below, victims of such violations can bring a case before the CJEU, provided that some stringent requirements are met. Over the past few years, the EU Agency for Fundamental Rights (FRA) observed a gradual backsliding in fundamental rights protection when it comes to the management of EU’s external borders.63 Likewise, many recent reports issued by the UN and Council of Europe bodies, national human rights institutions, and civil society organisations have shown persistent and serious fundamental rights violations against migrants and refugees at the EU’s external land and sea borders.64 These reports indicate that the seriousness and intensity of reported fundamental rights abuses in connection with border management have increased considerably in recent years, with more and more border locations in several Member States involved in such human rights incidents (including verbal and physical violence against migrants, ill-treatment of migrants, failure to rescue migrants at sea, people arriving at the EU’s external borders stripped of their clothing and their property stolen, forced separation of families, summary expulsion of those seeking asylum, non-compliance with the principle of non-refoulement during joint operations, and inadequate handling of the deteriorating detention conditions within the Member States).65 Many of these incidents go unreported. More worryingly, the victims of these fundamental rights violations also include vulnerable persons and unaccompanied children. The increase in irregular arrivals to the EU and the ways in which some of these arrivals have occurred have led to other negative developments that affect the respect of fundamental rights in enforcing border control and managing migration. Low-ranking staff without full border guard training and military personnel have begun to patrol borders and apprehend new arrivals. It is not impossible for this work to be done by private contractors in the near future. However, EU border management standards require border control staff, particularly those that may use coercive measures, to have a high degree of specialisation and professionalism, as well as a diverse skill set, including in fundamental rights protection.

			The EBCG Agency must strictly adhere to the Charter of Fundamental Rights of the European Union,66 the ECHR,67 and relevant instruments of international and human rights law, including the 1951 Convention relating to the Status of Refugees and its 1967 Protocol.68 Fundamental rights are integrated into the EBCG Agency’s Codes of Conduct,69 the Common Core Curricula for border guards,70 and more specialised trainings, such as courses designed specifically for sea or land border surveillance officers or forced-return monitors to enhance their understanding of fundamental rights and enable them to identify potential violations of these rights. While these guidelines, instructions, courses, and trainings are certainly welcome and may help increase the level of human rights protection in common border management activities, they do not resolve the major challenge of how to ensure the EBCG Agency’s responsibility for violation of fundamental rights, nor do they provide any specific guidance on how to divide or allocate such a human rights accountability between the EBCG Agency and the border authorities of Member States and third countries. Because joint border management operations, by nature, involve multiple public actors from different jurisdictions and because of the specific role the EBCG Agency plays in these operations, it is very challenging to determine which actor is responsible for what.71

			It is one of the principles of Regulation (EU) 2019/1896 72 that members of the border management teams seconded or deployed by the Member States or EBCG Agency are to be treated equal to the border staff of the host Member State with regard to their civil liability (for any damage caused by them during their operations) and criminal liability (for any criminal offences that might be committed against or by them) under national law. However, as regards the disciplinary authority, the team members remain subject to the disciplinary measures of their home Member State, and the home Member State ‘shall provide for appropriate disciplinary or other measures in accordance with its national law regarding violations of fundamental rights or international protection obligations in the course of any operational activity by the Agency’ .73 An important question, in this context, is what the possibility is that individuals whose fundamental rights have been affected can hold the EBCG Agency to account. Given that the EBCG Agency is the special agency of the EU, it cannot be held accountable before the courts of Member States or third countries, international judicial institutions, or settlement bodies. Thus, the only direct remedies available to individuals are those provided for in the EU legal order.74 Another major obstacle in trying to hold the EBCG Agency liable for fundamental rights violations is that, generally, very little information on the Agency’s activities is available to the wider public. This lack of transparency regarding the work of the EBCG Agency makes it difficult to work out the Agency’s exact role and contribution when dealing with such incidents and situations.75

			Art. 111 of Regulation (EU) 2019/1896 obliges the EBCG Agency to establish and further develop an independent and effective complaints mechanism to monitor and ensure respect for fundamental rights in all the activities of the Agency. According to this article, a special complaints procedure must be available to individuals who consider themselves victims of fundamental rights violations that occurred during border management operations in which the EBCG Agency took part, including a joint operation, pilot project, rapid border intervention, migration management support team deployment, return operation, return intervention, or operational activities of the Agency in a third country. Any persons who are directly affected by the actions or failure to act on the part of the staff involved in such EBCG Agency actions and who consider that their fundamental rights have been violated because of these actions or failure to act (e.g. failure to refer persons who inquired about international protection to the relevant authorities), may submit a written complaint to the Agency. This complaint mechanism was set up in 2016 following the adoption of ‘The Agency’s Rules on the Complaints Mechanism’ by the Executive Director of the EBCG Agency.76

			It follows from Art. 111 of Regulation (EU) 2019/1896 and Arts. 1 and 3 of the Rules on Complaints Mechanism that the fundamental rights officer is responsible for handling the complaints procedure, in particular, reviewing the admissibility of complaints, registering admissible complaints, and forwarding all registered complaints to the Executive Director of the EBCG Agency and forwarding complaints concerning members of the teams to the home Member State and their relevant authorities or bodies competent for border management, return, and fundamental rights. If a registered complaint pertains to a staff member of the EBCG Agency, ‘the fundamental rights officer shall recommend appropriate follow-up, including disciplinary measures, to the Executive Director and, where appropriate, referral for the initiation of civil or criminal justice proceedings in accordance with this Regulation and national law’.77 Substantive decisions concerning complaints are then made by the Executive Director who must ensure the appropriate follow-up and, within a determined timeframe, report back to the fundamental rights officer regarding the findings and implementation of disciplinary and other appropriate measures taken by the EBCG Agency in response to a complaint.

			The complaints procedure is a bit different when a registered complaint concerns a team member from a host Member State or another participating Member State, including a seconded member of the teams or seconded national expert. In such a case, the home Member State must ‘ensure appropriate follow-up, including disciplinary measures, referral for the initiation of civil or criminal justice proceedings as necessary, and other measures in accordance with national law’.78 Then, the Member State in question must make a substantive decision and report back to the fundamental rights officer within a determined time period with the findings and follow-up to the complaint. The EBCG Agency must follow up on the matter, and the fundamental rights officer needs to inform the Agency’s Executive Director and management board if the relevant Member State does not report back or its response is inconclusive. If such a member of the border management teams is found to have violated the obligations on international protection or fundamental rights during a common border management operation, the Member State concerned must, upon the EBCG Agency’s request, remove that member immediately from the Agency’s activity or the standing corps.79

			The possibility of submitting free of charge a written communication containing allegations of fundamental rights violations, addressed to the EBCG Agency by any person of any age affected by the actions or failure to act of any person involved in an Agency activity, is indeed a significant step forward in safeguarding the respect for fundamental rights in all the EBCG Agency’s activities and holding the Agency responsible for such violations. However, while this complaints mechanism of the EBCG Agency, set out in Art. 111 of the Regulation (EU) 2019/1896, is independent of other possible remedies (whether administrative or judicial), it is by nature an administrative (i.e. non-judicial) procedure that is internal to the EBCG Agency, thus raising concerns about its independence. Therefore, it cannot be seen as providing for an effective remedy and access to an independent and impartial adjudicative body within the meaning of Art. 47 of the Charter of Fundamental Rights of the EU.

			In addition to the complaints mechanism outlined above, Art. 112 of Regulation (EU) 2019/1896 provides for interparliamentary cooperation in the field of EU border management issues, while considering that the specific nature of the EBCG is composed of the EBCG Agency on the one hand and Member States’ competent national authorities on the other hand; this ensures that the scrutiny functions of the respective parliaments (European Parliament’s control over the Agency’s work and the national parliaments’ control over their national border authorities’ work) are effectively exercised. This is also in accordance with the EU’s core functional treaties and national laws of Member States, which provide that the European Parliament and national parliaments may cooperate within the meaning of Art. 9 of Protocol No 1 on the Role of National Parliaments in the European Union annexed to the TEU and TFEU. Moreover, the EBCG Agency must transmit its annual activity report to the national parliaments.

			As previously highlighted, unlawful conduct by the EBCG Agency as a specialised EU body may lead to the EU being responsible under international law. In the public international law, entities with international legal personality are responsible for violations of their obligations or their non-compliance with them. Thus, a crucial question arising in our context is whether the EU can be said to have that kind of international legal personality. The most obvious way for an international organisation or entity to acquire legal personality is to include a specific mention to that effect in its constituent instrument. This was done explicitly for the EU with the Treaty of Lisbon. More specifically, Art. 47 TEU specifies that ‘The Union shall have legal personality’. However, the fact that the EU has an international legal personality does not in any way authorise it to legislate or act beyond the competences conferred upon it by the Member States in the founding treaties.80 Moreover, some legal and political scholars pointed out that legal personality can also be implicitly conferred to an international organisation or entity.81 This view has been long accepted in public international law and also confirmed by the International Court of Justice (ICJ) in its advisory opinion on the UN.82 All this implies that the EU’s responsibility arises for any action or omission that can be attributed to its institutions, bodies, offices, and agencies, including the EBCG Agency, and constitutes a breach of the EU’s international obligation, thus qualifying as an internationally wrongful act.83

			Attribution of conduct to the EU and/or its institutions/bodies/offices/agencies may be particularly challenging when it comes to border management activities and joint operations coordinated by the EBCG Agency because of various actors involved in such activities and operations. The Draft Articles on the Responsibility of International Organizations provide in Art. 7 that

			The conduct of an organ of a State or an organ or agent of an international organization that is placed at the disposal of another international organization shall be considered under international law an act of the latter organization if the organization exercises effective control over that conduct.84

			This text indicates that in assigning the responsibility to the EU as a sui generis international entity in a situation in which the Member States put their organs at the disposal of the EU, a crucial question arises: Who effectively controlled the course of conduct that resulted in a breach of the EU’s international obligation? Normally, the host state (a Member State or third country) gives operational instructions in the EBCG Agency’s operations and activities, except for large vessels and other military-type equipment, over which the contributing Member States maintains some components of command and control.85 This entails that fundamental rights violations or other breaches of international obligations occurring during such common operations are usually attributable to the Member States or third countries hosting or contributing to these activities. By way of illustration, the previous executive director of the EBCG Agency, Fabrice Leggeri, made an unprecedented decision in January 2021 to suspend the Agency’s activities at the Hungarian external borders when this Member State’s disregard for EU law and human rights was certified by the CJEU. This move of the EBCG Agency was intended to remedy its already compromised reputation amid increasing concerns about its involvement in scandals and allegations concerning maladministration and human rights violations at the EU’s external borders.86

			Another important example is a recent decision issued by the European Ombudsman following its inquiry into the Adriana shipwreck tragedy in June 2023.87 The incident led to public concern about the role and responsibilities of the EU in protecting lives in the context of its migration and border policies. Given that the EBCG Agency, through its joint operations and surveillance activities, is often involved to some extent in the response to maritime emergencies, it is understandable that public disquiet extends to its role. In response to the Pylos tragedy, the European Ombudsman thus decided to open an own-initiative inquiry. While the inquiry found that the EBCG Agency had followed the applicable rules and protocols, it also revealed shortcomings in how the Agency reacts in maritime emergency situations in which it becomes involved, in the context of either its joint maritime operations or separate multipurpose aerial surveillance activities. Moreover, the inquiry demonstrated the need for greater clarity on roles and responsibilities and, crucially, on the nature of the EBCG Agency’s cooperation with national border authorities. There are, however, certain limited and specific circumstances in which fundamental rights violations committed during common border management activities may be attributable to the EBCG Agency and, consequently, the EU. These circumstances include, e.g. the EBCG Agency’s operational plan not respecting fundamental rights, the Agency compelling the host Member State or third country to issue certain instructions that violate fundamental rights or international protection obligations, or the Agency entirely bypassing the border authorities of the host Member State or third country by giving (ultra vires) instructions to the deployed border management staff and assets, thereby exceeding the scope of powers given to it by EU law.88

			The EBCG Agency may also be held accountable for its complicity in committing human rights violations, whether or not the violation in question is attributable to it. In other words, the Agency has a positive obligation to ensure compliance with the EU fundamental rights law in common border management actions by taking all reasonable measures to protect individuals from the risk of fundamental rights violations the Agency is or should be aware of.89 This positive obligation to protect is explicitly placed on the EBCG Agency in Art. 80 of Regulation (EU) 2019/1896, which requires that, in performing its tasks, the Agency should guarantee that the fundamental rights are complied with. This means that the EBCG Agency must make reasonable efforts to ensure that its standing staff, and all other participants in common border management operations, always act in line with the fundamental rights and the relevant EU and international law in performing their tasks and exercising their powers. Moreover, the law of international responsibility also includes rules on the international organisation’s derivative responsibility. Art. 14 of the Draft Articles on the Responsibility of International Organizations provides certain requirements for aid or assistance, giving rise to the international responsibility of an aiding or assisting international organisation.90 The first condition is that an international organisation that aids or assists a state or another international organisation in the commission of an internationally wrongful act by that state or another organisation does so with knowledge of the circumstances of the internationally wrongful act. If the assisting or aiding international organisation is unaware of the circumstances in which its aid or assistance is intended to be used by the Member States, third countries, or other international organisation, it bears no international responsibility. The second requirement for the international responsibility of an international organisation is that the aiding or assisting international organisation only incurs its responsibility if the act in question would be internationally wrongful if committed by that international organisation itself, thus linking the international organisation’s responsibility to the breach of an obligation that was binding on the international organisation when the organisation contributed significantly to such a breach.

			The EU may avoid its derivative responsibility for wrongful acts committed by the border authorities of Member States or third countries because the EBCG Agency provides aid and assistance to them in the context of joint border management operations by concluding with them a memorandum stating the following: (1) If the EBCG Agency has reason to believe that the border management authorities and staff of Member States or third countries are involved in such joint operations are violating human rights law, international humanitarian law, and/or refugee law and if, despite the EBCG Agency’s intercession with the national border authorities and staff of the Member States third countries in question, the Agency has reason to believe that such violations are still being committed, then the Agency may not lawfully continue to support that border management operation and must cease its participation completely. (2) The EBCG Agency may not lawfully provide logistic or service support to any such border management operation if it has reason to believe that the national border management units involved are violating any of those bodies of law. This follows directly from the EU’s obligations under the customary international law and the EU Charter of Fundamental Rights and other international legal instruments to uphold, promote, and encourage respect for human rights, international humanitarian law, and refugee law.91

			It is possible that the EU—alongside Member States or third countries—incurs international responsibility for fundamental rights violations and breaches of international protection obligations during the EBCG Agency’s border management activities at the EU’s external borders and in third countries; however, the major challenge remains the absence of any effective enforcement mechanism. The possibility of enforcing international responsibility through a doctrine of diplomatic protection under the law of state responsibility, that is, enforcing claims against other states or international organisations by an individual’s state of nationality,92 will most likely be inapplicable to situations wherein individuals were forced to leave their state of nationality or left their state of nationality by irregular means. An obvious exception to this general regime under international law is the provision contained in Art. 34 ECHR guaranteeing to individuals a right to directly invoke the responsibility of state parties to the ECHR, including all EU Member States, for the human rights violations they suffered. This means that individuals claiming to be victims of fundamental rights violations committed by the EU Member States’ national border authorities in carrying out joint border management operations can turn to the ECtHR, provided that they have exhausted all domestic remedies in accordance with the generally recognised rules of international law. When the EU accedes to the ECHR and thus becomes its party (as mandated by Art. 6(2) TEU), the same will also apply to individual applications against the EU.

			4.4. EBCG Agency’s responsibility under EU law

			As for the EBCG Agency’s liability under EU law, there are two possibilities for holding the Agency judicially accountable through individual complaints. The first avenue involves an action for annulment where the CJEU may review the legality of the acts of EU bodies/offices/agencies, including those performed by the EBCG Agency, that are intended to produce legal effects vis-à-vis third parties and annul those not in compliance with EU law.93 Because of strict rules on legal standing and the required legally binding nature of the acts in question,94 these provisions in the TFEU will only rarely be applicable to the situations and cases of wrongful acts committed in the context of EU border management. Typically, violations of EU border management, asylum, and migration laws involve non-legal, physical, or factual acts, such as preventing persons from entering the territory of an EU Member State or pushing them back after they have entered one of the EU Member States. Such conduct cannot usually be reviewed by the CJEU under the title of action for annulment. One possible exception to this is a violation of border management rules (e.g. a fundamental rights violation) that is inherent in the adopted operational plan and therefore may potentially be challenged under the action for annulment.95

			The second type of procedure available to individuals in challenging the EBCG Agency’s controversial border management activities is to bring action before the CJEU for damages.96 When it comes to non-contractual liability, the EBCG Agency is required to,

			…in accordance with the general principles common to the laws of the Member States, make good any damage caused by its departments or by its staff in the performance of their duties, including those related to the use of executive powers.

			This is based on Art. 97(4) of Regulation (EU) 2019/1896. This provision elaborates on Art. 340(2) TFEU, which provides for the EU’s non-contractual liability in the event of any damage caused by its institutions or staff in performing their duties. According to the CJEU’s settled jurisprudence, three conditions need to be met cumulatively to hold the EU accountable: (1) unlawfulness of the conduct that is a subject of complaint, (2) harm suffered by the victim, and (3) existence of a causal link between the unlawful conduct and damage caused.97 These principles apply mutatis mutandis to the non-contractual liability incurred by the EU, within the meaning of Art. 340(2) TFEU, because of the unlawful conduct of and damage caused by one of its agencies, such as the EBCG Agency. The EU Agencies, including EBCG Agency, are required to make good such damage under EU Law. The CJEU’s qualifies the conduct in question as “unlawful” based on two criteria: (1) the infringed rule must be intended to confer rights on individuals, and (2) the infringement thereof must be sufficiently serious.98 These two criteria can be considered to have met if the EU authorities ‘manifestly and gravely disregard the limits on their discretion’, such as if a particular EU authority violates its legal obligations because it failed to exercise due care and diligence.99 In adjudicating such cases, the CJEU thus considers the extent of discretion the authority concerned enjoys, clarity of the line that distinguishes its lawful act from unlawful conduct, and how reprehensible overstepping that boundary by the given authority was in a particular case.100

			Arguably, acts of fundamental rights violations that most often occur in the context of border management activities, such as loss of life, torture, and other inhuman or degrading treatment or punishment, as well as unlawful refoulement, reach this relatively high threshold of sufficient seriousness because of their gravity alone. Indeed, many fundamental rights violations that happened during border control and border management operations were interpreted by the ECtHR, CJEU, and EU FRA as being of a particularly serious nature. This includes judicial findings in cases such as Hirsi Jamaa and Others v. Italy (concerning application of the prohibition of refoulement and collective expulsions to operations on the high seas);101 N.D. and N.T. v. Spain (concerning the qualification of immediate forcible returns of large numbers of migrants at land borders);102 Commission v. Hungary (concerning the requirements for effective access to asylum procedures);103 and the most recent case of WS and Others v. European Border and Coast Guard Agency (Frontex) in which the General Court of the EU (a constituent court of the CJEU that first hears actions taken against EU institutions/bodies/agencies by individuals and Member States) rendered a landmark judgment on the EBCG Agency’s obligations regarding the protection of fundamental rights and ensuing non-contractual liability of the Agency for not respecting these obligations in the context of joint operations and pilot projects carried out by the Agency or joint return operations coordinated by the Agency.104 This latter case involved action for damages brought by several Syrian refugees against the EBCG Agency after they were returned from Greece to Türkiye (Turkey) despite expressing their desire while on a Greek island to lodge an application for international protection. Thus, following a joint return operation carried out by the EBCG Agency and Greece, they were ultimately transferred to Türkiye. Since their complaints to the EBCG Agency’s Fundamental Rights Officer concerning their transfer to Türkiye were not successful, they decided to bring a claim for compensation before the General Court of the EU. In their action, they claimed that they sustained both material and non-material damage because of the EBCG Agency’s alleged unlawful conduct before, during, and after the return operation. The applicants moreover alleged in the present case that, because the Agency violated its obligations relating to the protection of fundamental rights in the context of the return operation—notably, the principle of non-refoulement, right to asylum, prohibition of collective expulsion, rights of the child, prohibition of degrading treatment, right to good administration, and right to an effective remedy—they were unlawfully returned to Türkiye and could not obtain the international protection to which they were otherwise entitled.

			However, in its judgment, the CJEU dismissed these allegations of the applicants, holding that the EBCG Agency, given the absence of its power to assess the merits of return decisions or applications for international protection, cannot be held liable for any damage related to the return of these refugees to Türkiye. Regarding return operations, the CJEU explained that the Agency’s role is limited to the provision of technical and operational support to the Member States, while the assessment of the merits of return decisions and the examination of applications for international protection fall within the exclusive competence of the Member States. According to the CJEU, the EBCG Agency’s alleged conduct could not have directly caused the damage allegedly suffered by the Syrian refugees in Türkiye and Iraq, nor their feelings of anguish connected with, inter alia, the return flight to Türkiye. Consequently, the CJEU concluded that the applicants failed to provide evidence showing a sufficiently direct causal link between the harm invoked and the conduct of which the EBCG Agency was accused.

			

			5. Limits on action by EU institutions/agencies in the area of border management and migration control

			In accordance with the principle of conferred competence, the EU is required to act within the limits of the powers conferred on it by the Member States. The competences conferred on the EU may be increased or reduced only by amendment of the EU founding treaties following the ordinary procedure for revision, that is, by representatives of the Member States’ governments meeting in an Intergovernmental Conference.105 Furthermore, while endorsing the settled jurisprudence of the CJEU, the Treaty of Lisbon, through its flexibility clause,106 does not allow any expansion of the EU’s powers. As clearly stated in the Declaration on Art. 352 TFEU, this clause

			… cannot serve as a basis for widening the scope of Union powers beyond the general framework created by the provisions of the Treaties as a whole and, in particular, by those that define the tasks and the activities of the Union. In any event, this Article cannot be used as a basis for the adoption of provisions whose effect would, in substance, be to amend the Treaties without following the procedure which they provide for that purpose.107

			Pursuant to Title V (Area of Freedom, Security, and Justice) in Part 3 (Union Policies and Internal Actions) TFEU, and in particular Arts. 77 and 79 TFEU, which define the EU’s tasks and activities concerning management of borders and migration in the EU, the EU’s powers may not be exercised beyond the limits specified in these provisions. The objective of developing an integrated management system for the EU’s external borders and common policies on visas and immigration needs to be combined with respect for the competence explicitly reserved for Member States under the treaties on which the EU is founded (section 5.1). However, the action of EU institutions/agencies on border management and migration control is not limited by only the explicit reservation of Member States’ competence, as it must also comply with the principle of conferred competences and speciality (section 5.2). Next, there are limits on the action of EU institutions/agencies in connection with their external activities (section 5.3). Finally, the action of EU institutions/agencies action concerning border management and migration may also be limited territorially (section 5.4).

			5.1. Explicit reservation of Member States’ competence

			The exercise of EU’s competence in relation to border management and migration control does not affect Member States’ competence concerning the integration of legal migrants,108 that is, third-country nationals residing legally in their territories;109 determination of the number of third-country nationals admitted to their territory to seek work; or the preservation of law and order and safeguarding of internal security in the Member States.

			5.1.1. Immigration for employment purposes and border management

			With the Treaty of Lisbon, a new provision was introduced that constitutes a reservation on Member States’ competence relating to the admission of third-country nationals for employment purposes: ‘This Article shall not affect the right of Member States to determine volumes of admission of third-country nationals coming from third countries to their territory in order to seek work, whether employed or self-employed’.110 Therefore, this is an important provision in the context of border control and migration management, as it provides for the reservation of competence by Member States to determine the volume of admission of third-country nationals coming from third countries and entering the EU for the first time. The inclusion of this specific provision in the Treaty of Lisbon has a lot to do with the Member States’ objectives and competences in connection with employment and economic policy as a particularly sensitive issue, as well as with their fears regarding increased application of the ordinary legislative procedure and the qualified majority in the area of (economic) immigration.

			It should be noted that the reservation of Member States’ competence relates only to third-country nationals coming from a third country who already have work contracts or employment arrangements,111 and not to persons coming from another Member State, even Member States that are not covered by the EU immigration policy. This reservation of Member States’ competence also does not relate to access to employment for those who have already been or are to be admitted on some other legal basis, such as family reunification.112

			5.1.2. Maintenance of law and order and safeguarding of internal security

			The Member States’ essential functions, such as ensuring their territorial integrity, maintaining law and order, and safeguarding national security, must be respected by the EU. Title V (Area of Freedom, Security and Justice) TFEU does not affect ‘the exercise of the responsibilities incumbent upon Member States with regard to the maintenance of law and order and the safeguarding of internal security’.113 Thus, in line with the sole responsibility of each Member State for its national security,114 Member States have a right to temporarily, and as a means of last resort, reinstate internal border controls—that is, checks at borders between Member States.115 If there is a serious threat to public policy or internal security in a Member State, that Member State may exceptionally reintroduce border control at all or specific parts of its internal borders for a limited period. However, the scope and duration of such an exceptional and temporary reintroduction of internal border control must not exceed what is strictly necessary to respond to the serious threat.116

			This reservation of Member States’ competence does not limit the EU’s legislative competence but, rather, its operational competence.117 Given that the adoption of measures to implement the EU’s legislative acts falls within the Member States’ competence, exercise of the EU’s operational competence is confined to providing support and coordinating Member States’ actions.118 Importantly, Art. 72 TFEU does not exclude all forms of control. The CJEU pointed out that, in accordance with the principle of sincere cooperation,119 Member States are required to exercise their competence with regard to the maintenance of public order and internal security so as not to hamper the full effect of the provisions of the EU founding treaties in other areas, including the EU internal market, EU citizenship, and freedom of movement.120 In another case, the CJEU clarified that it is not enough for a Member State to merely rely on interests in connection with the maintenance of law and order and the safeguarding of internal security; a Member State must also prove that recourse to that derogation is necessary to exercise its responsibility on those matters.121

			During the refugee crisis and the COVID-19 pandemic, several Member States, including Germany, Austria, France, Sweden, and Denmark, reintroduced checks at the internal borders under Arts. 25 and 29 of Regulation (EU) 2016/399 for reasons of national security (in the case of Member States invoking the overall security situation in the EU, as well as the secondary movement of refugees and other migrants within the EU) or public order (in the case of Member States’ COVID-19 restriction measures). These internal border controls have remained in place for a prolonged period. For example, Austria has kept border controls on its southern borders with Slovenia and Hungary de facto continuously since September 2015, and they have been prolonged multiple times based on five different articles in Regulation (EU) 2016/399. The core question for our analysis is whether such a prolonged reintroduction of border checks at EU internal borders violates the spirit, if not the letter, of EU law, particularly the relevant provisions of Regulation (EU) 2016/399. This issue was first addressed by the French Constitutional Court, where the French highest administrative judge ruled that if there are “new” or “renewed” threats, checks at the internal borders can remain in place beyond the time limits set out in Regulation (EU) 2016/399.122

			Recently, the CJEU also pronounced judgment on the lawfulness of reintroducing internal border controls. In its preliminary ruling concerning the prolonged reinstatement of checks at Austrian internal borders, the CJEU restrictively interpreted the exceptions to the rule of open borders within Schengen area and stated that Member States can reintroduce border controls at EU internal borders only under strict conditions.123 This is because the CJEU considers the free movement of persons without internal border controls ‘one of the main achievements’ of the EU.124 Therefore, the CJEU pointed out that by no means can such a temporary reintroduction of internal border control in exceptional circumstances jeopardise the principle of the free movement of people.125 Obviously, the present case also involved high political significance reflected in the tension between, on the one hand, the sovereignty arguments invoked by the Member States concerning their internal security and, on the other hand, the importance of a Schengen area without internal borders while pursuing the principle of free movement of persons within the larger project of European integration.126 The CJEU ruled in favour of the applicant and the European Commission, confirming that the pertinent provisions of Regulation (EU) 2016/399 need to be construed as forbidding prolonged border controls such as those in place in Austria and some other Member States.

			Drawing on a teleological interpretation of the provisions in question, the CJEU noted that Regulation (EU) 2016/399 must be seen as part of the broader framework balancing free movement of persons, public policy, and national security. In the light of the fundamental importance of free movement of persons among the objectives of the EU referred to in Art. 3 TEU,127 the CJEU concluded that the possibility for Member States to reintroduce border controls must be regarded as an exception, which must be interpreted strictly and narrowly. A more extensive or looser interpretation that allows border controls based on the same threat to be extended beyond six months would, in view of the CJEU, lead to a potentially unlimited reintroduction of EU internal borders, thus undermining free movement of persons in the EU.128 In the legislative context, the CJEU found the system of time limits provided in Regulation (EU) 2016/399 to be clear and precise, stating that the limit of six months laid down in Art. 25(4) of this regulation is absolute.

			While the CJEU pointed out that the maximum period of six months referred to in Art. 25(4) of Regulation (EU) 2016/399 may be applied afresh only where the Member State concerned can demonstrate ‘the existence of a new serious threat affecting its public policy or internal security’, it only perfunctorily touched upon the substantive question of what constitutes such a “new threat”. This may require the Member States to provide significant materials, such as studies, statistics, and reasoning, to justify the existence of the new threat.129 In the present case, it seems that the Republic of Austria failed to demonstrate the existence of a new threat, as required by Art. 25 of Regulation (EU) 2016/399, which would have justified triggering anew the periods provided for in this article. Therefore, its internal border controls may be perceived as incompatible with Regulation (EU) 2016/399 and, consequently, contrary to EU law. However, this is a matter to be determined by the referring court of a Member State.130

			The CJEU’s considerations in this judgment that are most important for our discussion pertain to the question of whether the Member States can directly rely on EU primary law, more specifically Art. 72 TFEU, to reintroduce or prolong internal border controls. As one of the intervening parties, Germany relied upon the line of argument that ‘when exceptional circumstances so justify, the Member States may invoke Art. 72 TFEU in order to derogate from the provisions of the Schengen Borders Code setting maximum total durations for the reintroduction of temporary internal border control’.131 Germany maintained that the migration crisis was something that was not envisioned by the secondary EU legislation; thus, it resorted to the exceptions of national security interests provided for in EU treaty law. While recognising that Member States have a sovereign competence to define their essential security interests and adopt appropriate national measures to ensure their internal and external security, the CJEU recalled that a Member State’s decision or national measure concerning internal border control that is adopted to protect national security or maintain public policy cannot render EU law inapplicable and exempt that Member State from its obligation to comply with EU law.132

			Art. 72 TFEU states that Title V TFEU does not affect the exercise of responsibilities incumbent upon Member States regarding the maintenance of law and order (ordre public) and safeguarding of internal security. According to the settled case law of the CJEU, this derogation provided for in Art. 72 TFEU must be interpreted strictly. This implies that Art. 72 cannot be interpreted in a sense that it confers on Member States the power to ‘depart from the provisions of EU law on the basis of no more than reliance on the responsibilities incumbent upon Member States with regard to the maintenance of law and order and the safeguarding of internal security’.133 Moreover, the CJEU held that the relevant provisions of Regulation (EU) 2016/399 (including Arts. 25 and 29) are

			… part of the comprehensive framework – established by the EU legislature in the exercise of the competences conferred upon it by Article 3(2) and (6) TEU and Article 5(1) and (2) TEU in conjunction with Article 4(2)(j) and Article 77(2)(b) and (e) TFEU – governing the way in which the Member States exercise the responsibilities incumbent upon them for the purpose of the maintenance of public policy and the safeguarding of internal security.134

			This legislative framework is intended to strike a fair balance, as envisaged in Art. 3(2) TEU, between, on the one hand, the EU’s objective to offer its citizens an area of freedom, security, and justice without internal borders, in which the free movement of persons is ensured, and, on the other hand, the Member States’ essential national security and public policy interests pursued through adopting appropriate measures with respect to external border controls, asylum, immigration, and prevention and combat of crime. In creating and adopting the relevant provisions of Regulation (EU) 2016/399, the EU legislature, in view of the CJEU, took due account of the exercise of the responsibilities incumbent upon Member States regarding public policy and internal security threats; at the same, the EU legislature limited Member States’ ability to interfere with the freedom of movement by temporarily reintroducing internal border control (in exceptional situations and under strict conditions) to strike a balance between the various interests at issue.135 Finally, the CJEU reminded the European Commission of its oversight powers (under Art. 27(4) of Regulation (EU) 2016/399) as regards the necessity or proportionality of the Member States’ planned reintroduction of internal border controls by issuing its opinion to that effect. The CJEU also cautioned both the European Commission and Member States to exercise the powers conferred upon them by Regulation (EU) 2016/399 (notably, Art. 27) regarding the exchanges of information; opinions; consultations; and, where appropriate, mutual cooperation, with a view to maintaining the balance between the freedom of movement and public security.136

			While the CJEU in its judgment took a principled stance on the elimination of internal border controls within the Schengen area based on clear legal commitments of Member States to an area without internal borders, it left some aspects of the strict interpretation of exceptions to the principle of free movement of persons unclear. This left room for Member States to claim and demonstrate, within the parameters of EU law, the existence of a new threat, as well as the necessity and proportionality of their internal border controls to justify their reintroduction or prolongation. These blanks may be filled by future decisions of the national courts, CJEU, or European Commission. It thus remains to be seen what course the subsequent case law of the Member States and CJEU will take and whether it will uphold the CJEU’s approach in this recent prominent ruling that exceptions to the rule of open borders within Schengen area need to be interpreted narrowly. This means that border controls within Schengen should be exceptional, regardless of the nationality or legal status of a person crossing the EU internal borders.

			5.2. Compliance with the principle of conferral and speciality

			In addition to the reservations of Member States’ competence enshrined in the Treaty of Lisbon, exercise of the EU’s competence in connection with border management and related issues of migration must not encroach on areas that are not covered by Arts. 77 and 79 TFEU. This question is particularly interesting as regards the adoption of criminal penalties. Moreover, the EU’s competence in connection with border management and related migration issues is exercised only when the main objective of the action taken is one of the objectives listed in Arts. 77 and 79 TFEU, even if the exercise of the EU’s competence may affect third-country nationals on some other legal basis.137

			The EU’s integrated border management system aims to, inter alia, ensure effective implementation of the rules for crossing the EU’s external borders. The Schengen Borders Code (Regulation (EU) 2016/399) contains provisions on the entry conditions and modalities of border checks, as well as the rules on refusal of entry. External borders may only be crossed at designated (official) border crossing points during opening hours .138 Member States are accordingly required to introduce effective, proportionate, and dissuasive penalties for violations of these rules in their national legislations.139 This obligation is without prejudice to the Member States’ international protection obligations. These express provisions respectively reflect the underlying effective sanctions principles of EU law and the exemption of refugees from penalties for irregular entry, as set out in Art. 31 of the 1951 Geneva Convention relating to the status of refugees (which exempts refugees who enter or stay in the EU without authorisation from penalties, under certain circumstances). It should be highlighted that these provisions do not require Member States to criminalise irregular (unauthorised) border crossing.140 Generally, EU law is silent on the criminal law aspects of irregular migration apart from specific obligations to criminalise the trafficking, smuggling, and employment of irregular migrants, which do not require criminalisation of the irregular migrants themselves.141 Another exception to this general regulation is the limitation on imposing custodial penalties on irregular migrants which, according to the CJEU, is inherent in the Returns Directive (Directive 2008/115/EC on common standards and procedures in Member States for returning illegally staying third-country nationals).142

			Two EU legal instruments were adopted to more effectively prevent and combat illegal migration and human trafficking, including unauthorised entry, transit, and residence in the EU. Both instruments constitute the development of provisions of the Schengen acquis. They are intended to approximate existing legal provisions, particularly (1) the precise definition of the infringement in question and cases of exemption, which are subjects of Council Directive 2002/90/EC of 28 November 2002 defining the facilitation of unauthorised entry, transit, and residence, and (2) minimum rules for penalties, liability of natural and legal persons, and jurisdiction, which are subjects of the Council of the EU framework Decision of 28 November 2002 on the strengthening of the penal framework to prevent the facilitation of unauthorised entry, transit, and residence.143 The latter instrument provides the framework for measures relating to the liability of both natural and legal persons. They are to be used for combating the aid of illegal immigration, both in connection to unauthorised crossing of EU external borders in the strict sense and for sustaining networks that exploit human beings; the purpose of the directive is to provide a definition for the facilitation of illegal immigration and consequently for rendering more effective the implementation of the framework decision to prevent that offence.

			Arts. 1(a) and (b) of Directive 2002/90/EC require each Member State to adopt appropriate sanctions on

			

			any person who intentionally assists a person who is not a national of a Member State to enter, or transit across, the territory of a Member State in breach of the laws of the State concerned on the entry or transit of aliens

			and

			any person who, for financial gain, intentionally assists a person who is not a national of a Member State to reside within the territory of a Member State in breach of the laws of the State concerned on the residence of aliens.

			Instigation, participation, and attempt to commit such an offence are also punishable under this directive,144 and Member States must take the measures necessary to ensure that they are subject to effective, proportionate, and dissuasive sanctions. The EU’s competence to establish minimum rules and standards on the definition of criminal offences and sanctions in areas of serious crime, including trafficking in human beings and people smuggling, is otherwise covered by the provisions on judicial cooperation in criminal matters .145 The CJEU has stressed that adoption of effective, proportionate, and dissuasive sanctions by Member States is crucial for effective application of EU law. The EU’s acts, adopted in accordance with its competence in various areas, including competence in connection with border management and related migration, may provide a framework for Member States’ competence by requiring them to adopt such penalties and indicating the type of penalty to be adopted.146 This also implies that the EU’s intervention may not interfere with the Member States’ competence in criminal matters, in the absence of harmonisation according to Art. 83 TFEU.147

			In accordance with the principle of speciality, the choice of legal basis for the EU’s action in connection with third-country nationals that legally reside within the EU is also important for determining the scope of the EU’s competence in the area of border management and migration. This choice will depend on the principal objective of the EU’s action.148 TFEU contains specific provisions regulating international trade in services, such as Art. 56 TFEU on the prohibition of restrictions on freedom to provide services that may apply to third-country nationals who provide services and are established within the EU. International trade in services falls within the EU’s competence in connection with the common commercial policy, and Art. 207 TFEU confers exclusive competence on the EU149 covering trade in services. As a result, the EU’s competence concerning the adoption of an act designed to regulate international trade (and not being based on Art. 79 TFEU) includes not only conclusion of international agreements but also adoption of the EU’s unilateral legislative acts; this is not the case for the EU’s competence in connection with migration exercised under Art. 79 TFEU for third-country nationals planning to stay and move freely within the EU for some time.150

			5.3. Limits on the EU’s external action

			The EU’s external competence in connection with border management and migration is not an exclusive competence (section 4.2). Accordingly, the possibilities for the EU to exercise its competence at international level are limited, as border management and migration issues are covered by a framework for the global exercise of external competences. Moreover, when the EU acts within the framework of a global approach to border management and related migration issues, combined with matters on which it has exclusive competence, it cannot simply ignore the limits of its competence. Consequently, the European Commission cannot act beyond its mandate when, e.g. the EU exercises its competence in connection with development cooperation that covers border management and migration matters. This is because of the horizontal nature of global approach to the EU’s international action, which does not entail any extension of the EU’s competences.151 The EU’s external action in relation to border management and migration is thus circumscribed by the reservation of Member States’ competences, including in areas in which the EU has exclusive competence. For instance, an international agreement on services, which the European Commission intends to negotiate and conclude under the common commercial policy and for which the EU has exclusive competence, cannot contain provisions regarding an area or matter on which competence is reserved for the Member States152 or an area or matter excluded from harmonisation .153

			5.4. Territorial limits

			From the territorial perspective, the substantive scope of the EU’s competence in the area of border management and immigration is limited by the exempt position of Ireland and Denmark, which covers the whole area of freedom, security, and justice. Under Protocols Nos. 19, 21, and 22 of the Treaty of Lisbon, these two Member States are free to choose whether to participate in acts in connection with the EU’s policies on border management and migration. More specifically, Ireland may opt in pre-adoption or post-adoption of the relevant act, while Denmark does not have the possibility of opting in, but may join the implementation of such an act by concluding an international agreement with the EU. However, neither Ireland nor Denmark is treated in the same manner when the EU adopts acts relating to third-country nationals within other competences, as clarified in section 5.2. Given the EU’s shared competence in the area of border management and migration, establishment of enhanced cooperation as regulated by Art. 20 TEU, and Arts. 326–334 TFEU may also be considered. In such a case, the EU’s acts relating to the management of borders and (il)legal immigration, adopted in the context of enhanced cooperation, will be binding only on Member States that are parties to the acts in question. Such cooperation must be open at any time to all Member States, in accordance with Art. 328 TFEU. Accordingly, other (non-participating) Member States may choose to join enhanced cooperation later.154

			6. Obligations/responsibilities of Member States’ border authorities within the EU’s internal competence framework

			Pursuant to Art. 291(1) TFEU, Member States are required to adopt all measures of national law necessary to implement legally binding acts of the EU. This means that, in accordance with the principle of indirect administration, competence for implementing acts of the institutions is reserved for the Member States. The only exceptions to this rule are cases where the EU has operational competence under the founding treaties and where implementing powers may be conferred on the European Commission as enshrined in Arts. 291(2) to (4) TFEU. In addition to the principle of indirect administration, the Member States’s adoption of measures is also an expression of the principle of sincere cooperation.155

			Art. 4(3) TEU imposes on the Member States an obligation to ‘take any appropriate measure, general or particular, to ensure fulfilment of the obligations arising out of the Treaties or resulting from the acts of the institutions of the Union’. According to the same provision, the Member States must ‘refrain from any measure which could jeopardise the attainment of the Union’s objectives’. The Member States are thus obliged to implement as well as comply with the common rules and principles when exercising their own competences.156

			

			6.1. Obligation of implementation

			The Member States have an obligation to take the necessary implementation measures when the EU adopts common rules by exercising its competence. Such an implementation of EU common rules may take the form of legislative measures (in the case of transposition of directives) or administrative measures (in the case of application of regulations). At any rate, the national courts of Member States are responsible for appropriate judicial implementation of common rules, which means that they must always ensure the effective application of EU law (as required by the principle of primacy) even when, e.g. national law is contrary to EU law. Moreover, Member States’ obligation of implementation involves the requirement for adapting the national rules of procedure to meet the requirements of effective judicial protection (as required by the principle of effectiveness).157

			In transposing EU directives into national legislations of Member States, particular questions may arise because of the nature of that action. In accordance with Art. 288 TFEU, Member States are free to choose the form and methods to be pursued to achieve the result required by a particular directive. In border control, management of new arrivals, illegal border crossings into the EU (i.e. irregular or undesired entry into the territory of the Member States), and (ir)regular migration, the EU’s action does not cover the whole area but is currently limited to a higher or lower degree of harmonisation of national provisions. Therefore, Member States must either take the necessary administrative measures in directly applying several regulations related to EU border management158 or adopt measures to transpose the relevant EU directives (notably those pertaining to legal and illegal migration and to the return of third-country nationals)159 within the framework of their institutional autonomy. Regulations have general application, are binding in their entirety, and are directly applicable in all Member States after their entry into force (i.e. they do not need to be mediated into national law by implementing measures). However, in the case of directives (which are also an act of general application and binding as to the result to be achieved in the Member States to whom they are addressed), national authorities have the power to choose the transposing acts to achieve the objectives set by the directives, but they are nevertheless bound to respect the principle of effectiveness. Once adopted by the EU institutions in accordance with the EU treaties, the directives must be transposed by the Member States so they become law in the Member States. The CJEU held that the transposition of directives requires the adoption of legally binding acts by the Member States.160 This obligation of transposition is therefore incumbent on the Member States. As such, the Member States’ obligation of transposition does not affect the division of responsibilities for border management and migration between the Member State and its regional or local authorities. Moreover, Member States are required to adopt measures to transpose directives within the period prescribed in the directives themselves (generally two years).

			If a Member State does not transpose a directive in question or transposes it incorrectly, it fails to fulfil its obligations, and the European Commission may, in accordance with Arts. 258–260 TFEU, initiate and bring infringement proceedings against that Member State before the CJEU. Non-enforcement of the judgment against the Member State concerned can lead to a new conviction by the CJEU, which may result in a fine (financial penalty). This equally applies to cases where the obligation to adopt the necessary measures is a matter for the local and regional authorities, as the EU is required to respect the Member States’ ‘national identities, inherent in their fundamental structures, political and constitutional, inclusive of regional and local self-government’.161 However, if a Member State fails to transpose a directive within the prescribed period or transposes it incorrectly, individuals may still rely on sufficiently clear, precise, and unconditional provisions of such a directive against that Member State in proceedings before the national courts. In El Dridi,162 the CJEU interpreted Arts. 15 and 16 of Directive 2008/115/EC (the Return Directive), on detention for the purpose of removal, as being unconditional and sufficiently precise so as not to require any other specific elements for Member States to be able to implement them.

			Similarly, in March 2011, the French Conseil d’État delivered a compelling opinion concerning the non-transposition of the Return Directive into French law within the prescribed period, in which it took the view that a Member State may be unable to rely on the derogations provided in this directive if it has not been transposed.163 The French Conseil d’État held that the directive’s provisions in question, on the period prescribed for voluntary departure, were sufficiently precise and unconditional to have a direct effect in national law, and foreign nationals contesting deportation orders may therefore rely directly upon them. According to the French Conseil d’État, the French national legislation should have defined, applying objective criteria, the concept of “flight risk” featuring in the Return Directive, which enables the period prescribed for voluntary departure to be shortened or cancelled. The Conseil d’État explained that as long as French law does not contain any such definition, France (as the EU Member State) could not invoke that risk to justify reduction or cancellation of that period. In this context, it is also worth noting that individuals who have suffered loss or injury caused by the Member State’s failure to adequately implement or transpose common rules may bring an action for damages against the Member State in question before the national court, under the conditions established by the CJEU in Francovich.164 In this judgment, the CJEU allowed individuals, under certain conditions, to have the possibility of obtaining compensation from a Member State for its insufficient or delayed transposition of a directive.

			6.2. Obligation of compliance

			When the Member States’ jurisdiction is not affected by the exercise of the EU’s competence in connection with the management of borders and migration, they may adopt national measures that go further than the EU legislative framework. However, national measures must always comply with the minimum rules of the EU legal framework within which they are adopted (section 6.2.1.), with the EU’s fundamental rights provisions (section 6.2.2.), and with some other EU norms (section 6.2.3.). In accordance with the CJEU’s case law, the national courts of Member States are required to refuse the application of any national provision that is contrary to the provisions adopted by the EU or where there is divergence between a domestic legal rule and EU legal rule, even if the application of the national rule is ordered by the domestic constitutional court.165 This requirement arises from the legal principle of primacy (supremacy or precedence) as one of the basic principles of EU law, according to which EU law has priority over any contravening national law, including the constitution of a Member State itself. In other words, rules of national law, even those of a constitutional order, may not be allowed to undermine the unity and effectiveness of EU law.

			6.2.1. Respect for the minimum rules

			EU directives set minimum standards, often in recognition of the fact that the legal systems in some Member States have already set higher standards in regulating certain areas or subject matters. Thus, Member States have the right to set higher standards than those set in the directive. For example, the Return Directive (Directive 2008/115/EC) allows Member States to adopt or maintain provisions that are more favourable to illegally staying third-country nationals. However, this directive does not allow Member States to apply stricter rules in the area covered by it. This view was also confirmed by the CJEU’s judgments in El Dridi, Achughbabian, and Affum. All three cases were referred to the CJEU concerning the imprisonment of third-country nationals in return procedures for the crime of irregular entry or stay.

			In El Dridi,166 The CJEU had to examine whether the criminal detention sanction could be regarded as a measure necessary to implement the return decision within the meaning of Art. 8(1) of the Return Directive or, on the contrary, a measure compromising the implementation of that decision. Given the circumstances of the case, the CJEU held that the criminal detention sanction was not compatible with the objective of the directive—to return a person to his or her country of origin in line with fundamental rights; as such, the sanction did not contribute to the removal of the third-country national from the Member State in question. According to the CJEU, when the obligation to return is not complied with within the period for voluntary departure, Member States need to pursue the enforcement of the return decision in a gradual and proportionate manner, using the least coercive measures possible and with due respect for fundamental rights. It follows from this CJEU decision that the Return Directive precludes national rules that provide for a prison sentence to be imposed on illegally staying third-country nationals on the sole ground that they remain, without valid grounds, on the Member State’s national territory, contrary to an administrative order to leave that territory within a given period. While the Member States have criminal jurisdiction to adopt coercive measures to dissuade third-country nationals from staying illegally in their territory, the exercise of this criminal jurisdiction must not impede the achievement of the objectives pursued by the Return Directive and deprive it of its effectiveness.167

			In a similar vein, the CJEU considered in Achughbabian whether the principles established in El Dridi also applied to a third-country national’s imprisonment sentence for the offence of unlawful entry or stay in the territory of a Member State.168 The CJEU interpreted the Return Directive as meaning that it does not preclude a Member State from classifying unlawful stay as an offence, laying down criminal sanctions to deter and prevent such a violation of the national residence rules, or imposing detention while determining whether or not the stay is legal. The CJEU clarified that the situation of detention being imposed before or during the return procedure is covered by the Return Directive, and, therefore, such a detention must pursue the removal. The CJEU found in this case that the minimum rules in the Return Directive were not respected by the Member State concerned because the criminal detention would not pursue the removal. According to the CJEU, the imposed detention would impede the application of the common standards and procedures set out in the Return Directive and delay the return of a third-country national, thereby undermining the effectiveness of the Return Directive. Similarly, the CJEU decided in Affum that the Return Directive precludes national legislation prescribing imprisonment for unlawful stay, as it would thwart the application of the return procedure and delay the return.169

			Although the Member States have certain discretion in applying acts on border management issues and migration adopted for harmonising their laws and regulations (particularly, when that margin of discretion is explicitly provided by way of derogation), they must respect the minimum rules and not act in a manner that could undermine the effectiveness of such rules.170 If a national court reviewing the legality of a Member State’s measure is in doubt about whether the given measure complies with the minimum rules, it may or even must (depending on a particular case) refer the matter to the CJEU to give a preliminary ruling on the interpretation of the relevant EU legal provisions under Art. 267 TFEU. According to Art. 23a of Protocol No. 3 on the Statute of the CJEU, references for a preliminary ruling relating to border management and migration may be dealt with under an urgent procedure. It is also important to note that, according to the CJEU’s ruling in Inter-Environnement Wallonie, Member States, in accordance with the principle of sincere cooperation,171 must not adopt national measures that are incompatible with the directives’ provisions, even before the period for their transposition has expired.172

			6.2.2. Respect for fundamental rights

			EU Member States are state parties to numerous international human rights treaties, including the Convention Relating to the Status of Refugees; European Convention on Human Rights; International Covenant on Civil and Political Rights; Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment; and various international instruments relating to maritime law, which include the obligation to search, rescue, and save lives at sea (e.g. the UN Convention on the Law of the Sea and the International Convention for the Safety of Life At Sea). Therefore, Member States are required to guarantee the human rights enshrined in these treaties. The scope of their obligations under human rights conventions, such as the European Convention on Human Rights, is defined by their jurisdiction. This implies that if a Member State does not have jurisdiction, there is no obligation to guarantee the rights specified in such a convention, and no accountability can thus be incurred by that Member State either. If international human rights obligations are violated while controlling and protecting the EU’s external borders, a Member State, the EU, or both can be held accountable by victims for an internationally wrongful act. For this to be the case, however, the violation of such obligations must be attributable to that Member State and/or the EU (e.g. if the EBCG Agency is involved in the violation) under international law. Moreover, the Member States are bound by EU law, including European border management, asylum and migration legislation, and the EU Charter of Fundamental Rights.

			In implementing EU rules concerning border management and migration, the competent Member States’ authorities are thus required to apply their margin of discretion in a manner that ensures full respect for fundamental rights. This requirement is enshrined in Art. 67(1) TFEU: ‘The Union shall constitute an area of freedom, security and justice with respect for fundamental rights’. Thus, the CJEU pointed out in European Parliament v. Council of the European Union that the exercise of Member States’ jurisdiction, within the leeway Member States, is provided under the Directive on family reunification (Council Directive 2003/86/EC on the right to family reunification) and is subject to judicial review as far as the respect for fundamental rights is concerned.173 Because of the risk that Member States—as a result of implementing this directive’s provisions that allow Member States to apply derogations—may adopt or maintain national laws that do not respect fundamental rights, the CJEU is required to review such national legislations.

			Pursuant to Art. 72 TFEU, the CJEU’s review must consider the Member States’ competence to adopt measures concerning the maintenance of law and order and the safeguarding of internal security. The judicial review is conducted based on the principle of proportionality, with the CJEU examining whether the national measure is appropriate considering the objective to be achieved, whether it is necessary, and whether it maintains a balance between the interests. In the El Dridi judgment, the CJEU stated that where the Return Directive (Directive 2008/115/EC) allows Member States to adopt measures of various kinds, the choice of the national measure that imposes most restrictions on the rights and freedoms of the illegally staying third-country national must comply with the principle of proportionality.174

			The national court—in which the Member State’s acts are contested—must primarily review the respect for the principle of proportionality. Depending on the case, the national court may or must refer a question for preliminary ruling by the CJEU, which has jurisdiction to interpret the minimum rules laid down by the directives and, consequently, the indirect framework for the Member States’ discretionary actions.175 In connection to this, the CJEU ruled in Aziz Melki and Sélim Abdeli (the case concerned the rules relating to the priority question of constitutionality) that national rules on constitutionality review must be interpreted in accordance with EU law.176 This interpretation by the CJEU also implies that national provisions relating to the review of the constitutionality of laws or regulations of Member States with implications for human rights and fundamental freedoms must not affect the possibility or, as the case may be, the obligation of the national court to refer cases for preliminary ruling by the CJEU.

			Art. 51(1) of the Charter of Fundamental Rights of the EU provides that, besides EU institutions, EU Member States are also bound to comply with the charter whenever applying or implementing EU law. In the field of border management and migration, Member States thus have an obligation to implement EU law in full compliance with the rights and requirements of the EU Charter, which has the same legal value as the EU treaties. In areas not covered by EU law, Member States must comply with the rights protected by the European Convention on Human Rights and other international human rights and refugee law instruments to which they are party. EU law instruments regulating border management and related migration issues and establishing the set of rules that regulate the functioning of the Schengen area—Regulation (EU) 2016/399 (Schengen Borders Code), Regulation (EU) 2022/922 (Schengen Evaluation and Monitoring Mechanism), and Regulations (EU) 2021/1148 and (EU) 2021/1060 (which regulate EU funding for border management)—contain several clauses and safeguards intended to protect fundamental rights. They underline the need to comply with the fundamental rights contained in the EU Charter of Fundamental Rights that are more often at stake in border management and migration control. However, many of these safeguards still need to be activated to their full extent.

			The Member States must ensure that the fundamental rights are respected and protected in law and practice. This means, first, that their national legal systems must fully incorporate the requirements and safeguards flowing from EU law, the European Convention on Human Rights, and international human rights and refugee law. Likewise, Member States’ national integrated border management strategies must adequately reflect fundamental rights. According to the most recent FRA report on the fundamental rights situation in the Member States,177 immigration, borders, and asylum legislation in Latvia, Lithuania, Poland, Hungary, and Spain is inadequate as it allows the border authorities, in certain circumstances, to redirect third-country nationals who entered these Member States’ territory in an unauthorised manner to the neighbouring country they came from, without assessing whether such a removal violates the principle of non-refoulement. Finnish and Estonian migration and asylum laws can also be considered highly problematic in this regard.178

			More importantly, the fundamental rights guarantees and national strategies must be implemented and enforced by border management authorities and staff in Member States when carrying out border checks and controls at the EU’s external borders in their daily work.179 The recent FRA report identifies various inappropriate practices pursued by several Member States’ border authorities and guards that violate fundamental rights of migrants, refugees, and asylum seekers at these Member States’ borders.180 The Member States’ border guards and other competent authorities must take all necessary measures to ensure that fundamental rights are effectively protected and promoted while also upholding the highest professional and behavioural standards in border management. They should pay particular attention to vulnerable persons attempting to cross the EU’s external borders and, accordingly, adjust their behaviour and attitude when interacting with people who may have special needs, including children, victims of human trafficking or other violent crime, pregnant women, people with medical conditions, and persons with disabilities. Border management authorities and staff in the Member States should also be aware of and respect the mandate and powers of independent national, European, and international monitoring bodies of fundamental rights and refugee protection agencies, as well as other organisations present at the borders. They should grant them access to information, documents, and people in accordance with relevant laws. Independent and regular monitoring at external borders can help identify fundamental rights risks before violations may occur. Moreover, effective protection of fundamental rights requires systematic reporting of any violations, particularly those constituting serious crimes; prompt and effective investigation of all allegations; and effective and dissuasive sanctions when human rights and international protection violations occur in carrying out border management activities.

			Notwithstanding some improvements and promising practices in border management- and migration-related fundamental rights issues across the EU, the Member States can and need to do more in terms of properly managing migration flows and further improving human rights protection for all asylum seekers, refugees, and other migrants arriving at their borders or present in their territory. Shortcomings, flaws, and obstacles persist in their laws, policies, practices, and attitudes. For example, although the law is very clear, deaths and disappearances of those trying to cross the Mediterranean Sea remain highly disturbing.181 The Member States’ obligation to save lives of migrants attempting to reach the EU borders requires them to deploy the necessary search and rescue capacities.182 Member States must also provide adequate legal pathways to those seeking asylum, strengthen their monitoring of migrants’ fundamental rights violations, and provide victims of human rights abuses meaningful access to justice.

			Because of the growing number of people crossing or attempting to cross the EU external borders in an unauthorised or irregular manner, EU institutions and Member States decided to ensure effective and strict control of the EU external land and sea borders. Secondary EU law requires that the Member States’ border management must respect the right to seek asylum and obligations related to access to international protection, particularly the principle of non-refoulement, and fundamental rights .183 However, recent years have seen a significant growth in seriousness and intensity of reported fundamental rights abuses in connection with the Member States’ border management.184 When refugees and other migrants unlawfully cross, or try to cross, the EU’s external borders, they experience rights violations in several Member States. Civil society actors who defend the rights of asylum seekers and other migrants and who work in the vicinity of the Member States’ borders face hostile attitudes, investigations, intimidations, attacks, and increasing pressure from the Member States’ authorities. In some Member States (including Greece, Hungary, and Italy), members of non-governmental organisations even encounter legal proceedings and other major restrictions on their work.185

			Another major barrier in implementing border management-linked human rights norms is that victims of fundamental rights violations reported at the EU borders—which also involve allegations of criminal conduct, such as ill-treatment, people stripped of their clothes, failure to assist people in danger, or theft of personal belongings—do not find redress in national courts of Member States.186 While the fundamental rights violations reported from the EU’s external borders are serious, recurrent, and widespread, only a few cases are reported, recorded, and investigated by the Member States’ national justice systems. In the absence of proper investigation, adjudication, and redress, a climate of impunity seems to prevail. Although the Member States have an undeniable sovereign right to control the entry of non-nationals into their territory, while exercising border control, they still have a duty to protect the fundamental rights of all people under their jurisdiction, irrespective of their nationality and legal status. Under EU law, this also includes providing access to asylum procedures. International and European human rights law requires that an effective remedy be available to all those who have an arguable claim that their rights have been breached by the national (border) authorities.187

			The Member States thus have an obligation to establish dedicated mechanisms for lodging administrative and judicial complaints through which migrants, asylum applicants, and refugees can submit allegations of human rights violations at the Member States’ borders. Where arguable complaints of violations of fundamental rights are made, Member States have a duty to carry out an effective investigation into those allegations.188 According to the jurisprudence of the ECtHR, competent national authorities are required to carry out an effective official investigation in cases involving alleged violations of Art. 2 (on the right to life) and Art. 3 (on the prohibition of torture or inhuman or degrading treatment or punishment) of the European Convention on Human Rights. This implies that such an investigation must be prompt, expeditious, and capable of leading to the identification and punishment of those responsible for fundamental rights violations.189

			Despite continuing reports of fundamental rights violations at borders on a large scale, the number of national judicial cases remains low.190 The reasons for such an unsatisfactory situation are various and may include limited interest or fear on the part of victims in filing a case; lack of evidence; and difficulties in producing evidence of events taking place at sea, in military zones, or during the hours of darkness in forests.191 Between July 2021 and February 2023, the ECtHR ruled in several cases that human rights were violated at the EU’s land or sea borders.192 In some of these cases, the ECtHR also found that no remedy had been available to the applicants at the national level.193 At the same time, the ECtHR is increasingly handling proceedings regarding interim measures to prevent irreparable harm and has granted most of these requests.194

			The Schengen Evaluation and Monitoring Mechanism oversees Member States’ implementation of the EU legal rules that constitute the Schengen acquis. These evaluations also cover fundamental rights-related matters of border management in the Member States. As a result of the mechanism’s evaluation, evaluation reports of inspections, including recommendations, are drawn up. Thus, Italy was recently urged to address reception gaps in Lampedusa,195 while Greece was recommended to investigate allegations of ill-treatment at its external EU borders and strengthen fundamental rights-related aspects of its border management governance structure.196 Apart from the Schengen Evaluation and Monitoring Mechanism, national human rights monitoring at some Member States’ borders has proved to play an important role. Specifically, Member States’ human rights institutions and ombudsmen (including the Greek Ombudsman, Polish Commissioner for Human Rights, and Spanish Ombudsman) have contributed to the investigations of fundamental rights violations at these countries’ borders and/or referred individual cases to the national courts.197

			Fundamental rights monitoring at EU external borders should be carried out systematically and regularly by the Member States with such borders for a range of their border management activities. These include border surveillance; apprehensions at land, sea, and air borders; and operation of referral mechanisms, including in the event of mass arrivals. To this end, Member States should establish or strengthen their national independent mechanisms to monitor fundamental rights compliance at their borders, in accordance with the European Commission’s proposed screening regulation.198 Such national independent monitoring mechanisms should examine how all these border management activities are carried out by Member States. They should consider and evaluate whether all people at the border are being treated with dignity, whether national border authorities and guards pay particular attention to vulnerable people, whether living conditions in initial reception facilities and immigration detention centres are adequate, whether those whose fundamental rights have been violated at the Member State’s borders have access to effective judicial remedies, and what the fundamental rights implications are of implementing contingency plans in the event of mass arrivals at the Member State’s border.199

			To ensure that these national monitoring mechanisms are truly independent, full independence of the national entity monitoring fundamental rights at the Member State’s borders should be guaranteed in law to allow for the mechanism to be free of any undue external influence. That is, national border-monitoring mechanisms should be free of any institutional affiliation with the Member States’ authorities responsible for border and migration management. These mechanisms should have a relatively broad thematic mandate: They should be competent to monitor the actual implementation of fundamental rights safeguards during border checks and border surveillance within the meaning of Regulation (EU) 2016/399 (the Schengen Borders Code) and at initial registration of new arrivals at or in proximity to EU external borders; they should have unhindered access to observe all border operations at any time; and they should be able to access remote border surveillance, monitor apprehensions, and inspect all designated reception areas and detention facilities.200 So far, no EU Member State has taken any step towards setting up such a new and special fundamental rights monitoring mechanism, except for Croatia (through a pilot project by the Ministry of the Interior of the Republic of Croatia, which led to the conclusion in November 2022 of the cooperation agreement to implement an independent monitoring mechanism for the protection of fundamental rights in the actions of police officers of the Ministry of the Interior in the area of border surveillance, irregular migration, and international protection) and Greece (where the Greek National Commission for Human Rights set up a mechanism for recording incidents of informal forced [summary] returns).201 Such fundamental rights monitoring and incident recording mechanisms are certainly meaningful as they can significantly increase transparency in the Member States’ border management activities.202

			Moreover, migrants are often turned back at EU internal borders—that is, borders between the Member States. Member States in southern Europe and along the Balkan route have increasingly used intra-EU bilateral readmission agreements (agreements between two Member States) to pass back to a neighbouring Member State migrants that they have apprehended in connection with the migrants’ irregular crossing of an EU internal border.203 Member States are allowed to do so under Art. 6(3) of the Return Directive (Directive 2008/115/EC) for migrants in an irregular situation, provided that a readmission agreement existed before 2009. However, for asylum applicants, the transfer procedure set out in Regulation (EU) No 604/2013 (the Dublin III Regulation) must be applied.204 In this context, some rulings of the courts in France, Italy, and Slovenia reaffirmed the duty to respect the right to asylum and the principle of non-refoulement in intra-EU situations as well.205 These judicial decisions also highlighted the importance of respecting individuals’ rights to be heard and to be formally notified of decisions taken against them, in accordance with the general principles of EU law.

			Furthermore, the European Commission, as the guardian of EU treaty law, may bring infringement proceedings against the Member States where, for instance, there is sufficient evidence that their authorities are responsible for pushbacks or other ill-treatment of migrants at their borders. However, the European Commission may be reluctant to pursue infringement proceedings against certain Member States that disregard refugee protections and border management-related human rights safeguards. Nevertheless, as the Greek government failed to investigate and address well-documented allegations of fundamental rights violations at its border, including continued violent pushback of people seeking asylum towards Turkey and the blatant disregard for EU asylum safeguards, the European Commission finally triggered an infringement procedure against Greece in January 2023 for its systematic breach of EU law in its treatment of people seeking asylum in the EU.206 The European Commission’s action to hold the Greek authorities accountable for their human rights violations against refugees and migrants by exposing people seeking asylum on its territory to suffering and abuse could result in the European Commission taking Greece to the CJEU if Greece does not comply with its obligations under EU law before it is referred to the CJEU and ultimately imposing financial sanctions on Greece.

			6.2.3. Respect for EU norms other than provisions on border management and migration

			Other EU law rules still have an important impact on border management and migration issues, notably in the area of free movement law as well as data protection law and association agreements.207 In accordance with the principle of sincere cooperation ,208 Member States are required not to take national measures that may thwart the achievement of the EU’s objectives. Similarly, in exercising the competences reserved for them, Member States must not undermine the rules and principles of EU law. Accordingly, the Member States’ margin for intervention in border management, migration, and asylum matters must not affect the application of more specific provisions concerning the situation of third-country nationals, such as those relating to EU citizenship or freedom of movement.209 For example, the CJEU held in Gerardo Ruiz Zambrano that Art. 20 TFEU on the rights of citizens of the EU precludes a Member State from refusing to grant residence and work permits to third-country national parents, upon whom their minor children, who are EU citizens, are dependent. The CJEU explained that such a refusal would have the effect of depriving the EU citizen children of the genuine enjoyment of the substance of the rights conferred upon them by their status as EU citizens.210 In another case (Metock), the CJEU held that Member States could not make the right to live together under the Citizens’ Rights Directive (Directive 2004/38/EC on the right of citizens of the Union and their family members to move and reside freely within the territory of the Member States) conditional on matters such as when and where the marriage had taken place or on the fact that the third-country national spouse had previously been lawfully resident in another Member State.211

			7. Obligations/responsibilities of Member States’ authorities within the EU’s external action framework

			The Member States’ competent authorities have an obligation to implement international agreements relating to border management and migration that are concluded by the EU (section 7.1.). Moreover, they have an obligation to facilitate the EU’s exercise of its competence (section 7.2.).

			7.1. Obligation to implement international agreements

			The EU may, in certain cases, conclude an international agreement with one or more third countries or international organisations.212 Such agreements concluded by the EU are binding upon not only EU institutions but also its Member States.213 Thus, the EU’s international agreements constitute common rules, which the Member States must implement. In the case of their non-implementation, a Member State fails to fulfil its obligations and is subject to sanction by the CJEU. The Member States’ competence in connection with border management and migration is affected by the conclusion of status agreements (see section 4.2) and readmission agreements by the EU. Member States are required, in accordance with the principle of sincere cooperation, to implement these agreements, which supersede any prior Member States’ agreements.

			Moreover, the Member States’ competence in connection with border management and migration must not hinder the implementation of international agreements concluded by the EU, which relate to the free movement of third-country nationals.214 Third countries may be associated to the EU through the conclusion of association agreements foreseen in Art. 217 TFEU: ‘The Union may conclude with one or more third countries or international organisations agreements establishing an association involving reciprocal rights and obligations, common action and special procedure’. Art. 217 TFEU thus provides a very flexible legal basis, allowing for various privileged relations by the EU with third partners. Notwithstanding the broad scope of Art. 217 TFEU, almost all EU association agreements are concluded as “mixed agreements”, which implies that besides the EU, its Member States are also involved as parties in their own right.215 This means that EU association agreements are binding on the Member States as a whole, regardless of the division of competences between the EU and its Member States.216 Hence, the reservation of Member States’ competence in connection with entry, border crossing, and immigration for employment purposes cannot preclude the implementation of EU association agreements, which include provisions on the rights of the partner country’s nationals.217

			7.2. Support for international action by Member States

			The exercise of Member States’ external competence must not undermine the EU internal common rules. Pursuant to the principle of sincere cooperation in Art. 4(3) TEU, Member States need to facilitate the EU’s tasks in carrying out its mission. This entails that the requirement of compliance in the exercise of Member States’ internal competence applies equally to the Member States’ international activities.218 As regards the conclusion of readmission agreements and agreements with third countries concerning measures on crossing the EU’s external borders (which must respect EU law and other relevant international agreements), the obligation entails providing a framework for the exercise of Member States’ competence. In the context of the local border traffic regime in particular, Member States may conclude bilateral agreements with their neighbouring non-EU countries to ease the crossing of EU external borders for border residents who frequently need to cross these borders (e.g. holders of local border traffic permits). When the EU has not exercised its competence in connection with the partner country in question, Member States may also conclude readmission agreements. Mere obtaining of a negotiating mandate from the Council of the EU by the European Commission does not deprive Member States of their competence. However, as the CJEU pointed out in Commission v. Luxembourg and Commission v. Germany, Member States have a duty to closely cooperate with and assist the European Commission, in accordance with the principle of sincere cooperation .219

			In exercising their shared competence in matters of border management and migration at the international level (i.e. within other multilateral fora, such as the UN, Council of Europe, and Organisation for Economic Co-operation and Development), Member States must ensure, in accordance with the principle of sincere cooperation, unity of the EU’s international representation by presenting a common position of the EU.220 However, this does not constitute the Member States’ obligation of a result unless the EU acts autonomously when dealing with border management and related migration matters at the international level.

			8. Conclusion

			As presented in this chapter, the relationship between the EU and its Member States—in terms of their shared competences and responsibilities in the area of border management as a key part of regulating migration phenomenon—is rather complicated. This chapter aimed to provide thorough insights into the complex issues surrounding the division of competences and responsibilities shared between EU institutions/agencies and the Member States’ authorities in developing and implementing an EU common and integrated border management regime as an integral component of the wider EU migration framework. Considering the continuously expanding role and mandate of the EU in border management matters, the consequent potential legal implications for Member States themselves, and the impact of EU actions on refugees and other migrants, EIBM remains organised around multi-level administrative governance.

			Clearly, the control of the EU’s external borders serves the legitimate purpose of verifying the right of a migrant to enter EU territory. At the same time, Member States have retained their sovereign right to control the entry of non-nationals, including third-country nationals, into their territory while exercising border control, particularly when the maintenance of their law and order and safeguarding of their internal security may be at risk. Member States’ national interests thus get in the way of a genuinely effective and thorough EU’s asylum and migration policy, including border management, in line with binding international standards. As a result, the EU policy in these areas is not yet sufficiently approached as a joint task for all Member States.

			

			As the Member States’ competence in the sphere of common external border management co-exists with that of the EU, Member States’ national authorities responsible for border control also share their responsibility with the EBCG Agency to implement EIBM. Member States keep the primary responsibility for managing their sections of the external borders and for issuing return decisions, whereas the EBCG Agency supports the implementation of EU measures relating to the management of external borders and return operations by providing coordination as well as technical and operational assistance. The EU’s shared competence in connection with the migration policy, including management of external borders, is both internal (normative and operational) and external (various types of agreements with third countries). However, the EU’s powers and the tasks and activities of its institutions/agencies concerning management of borders and migration in the EU may not be exercised beyond the limits specified in the relevant provisions of the Treaty of Lisbon. These limits are linked to (1) the competence explicitly reserved for Member States under the EU Treaties, (2) the principle of conferred competences and speciality, (3) the EU’s external action, and (4) certain territorial aspects (e.g. the exempt position of Member States such as Denmark and Ireland).

			Given that the EU has its own legal personality with its own obligations, it is also independently responsible for the violations of its treaty obligations, including border management-related human rights abuses. At the same time, Member States are also responsible for border governance in the territory under their jurisdiction and for any border management activities and operations in other places where they exercise authority or effective control over an area, place, individual, or transaction. The transnational nature of some Member States’ actions in the context of governing the EU’s external borders does not exempt them from complying with and implementing their international and human rights obligations (both negative and positive), nor from their responsibility. In certain cases, the accountability of multiple Member States may be implicated, such as on the high seas or elsewhere when they act extraterritorially. Moreover, Member States cannot—by (partially) “outsourcing” a certain task, such as border control or border surveillance, to the EU institutions and agencies—shift away from their own obligations and responsibilities. They may be held accountable for what their own national border management staff have done or failed to do.

			Under international human rights treaties, such as the European Convention on Human Rights, Member States also have a positive obligation to act and report on the human rights situation and violations at the EU’s external borders. Even if individual Member States are helping implement a joint migration policy in an EU context, they are still individually responsible for ensuring the legal protection of those whose rights are being violated, and for actively striving for a mechanism that will prevent the violation of fundamental rights at the EU’s external borders wherever possible. According to the ECtHR case law, Member States remain responsible under the European Convention on Human Rights, and these individual obligations apply alongside their joint actions (e.g. common border management operations) in an EU context. In addition, it has been argued that Member States act as the management of the EU (the European Council) and can also be jointly responsible in this role.221

			There continue to be shortcomings in the existing system of legal protection at the EU’s external borders. These involve both obstacles in terms of access to national and European courts and flaws in monitoring mechanisms. As things stand, the legal remedies against actions of the EBCG Agency available to individuals remain inadequate. Likewise, proceedings before national courts are usually lengthy or insufficiently effective. Therefore, significant efforts need to be made towards improving the effectiveness of legal protection as part of the rule of law at the EU level, eliminating the ongoing practice of pushbacks, pullbacks, ill-treatment of migrants, and other serious human rights violations at the external EU borders, as well as towards preventing such unacceptable practices wherever possible in the future. In the same vein, Member States should take concrete steps to ensure effective monitoring of external border controls and the functioning of individual complaints procedures. However, this can only be achieved by sufficient political will and maturity, which is currently lacking in most Member States. Achieving major progress in this area requires not only joint responsibility and action of Member States with external EU borders with the European Commission, but also appropriate contributions of all other Member States.
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			Abstract

			The idea of Schengen as a vast area without (inner) borders has been active since 1984. For a long time, the idea of a “borderless Europe” thrived because external borders of the Schengen area were adequately protected. However, after 2005, when it was said that Schengen had come to epitomise freedom, security, and European success, the first cracks in the mutual trust among the Member States began appearing and became obvious in 2011 during the French-Italian row when France introduced border controls with Italy. The migrant crisis in 2015 with the reintroduction of numerous (and long lasting) inner border controls showed how the Schengen area is in reality fragile. This chapter deals with the current situation in the Schengen area and tries to show whether Schengen can survive as an undisputedly important achievement in the process of Europeanisation. However, while coping with the shortcomings of Schengen and establishing stronger and more efficient controls on the external border, protection of individual human rights must not be neglected.
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			1. Introduction

			What is Schengen, and what it is about? I feel this question should be the focus of this chapter. The idea of Europe without (inner) borders is a noble one, but global developments and those within the European Union (EU) itself challenge this idea significantly. These developments include, for example, “temporary” suspensions of Schengen that last for years and politicians’ statements that Schengen is not working.1 This is the state of the world (and the EU) in which we live because of the unprecedented influx of migrants towards and through the outer border of the EU and increasing problems within the Member States regarding integration of migrants into their respective societies.2 There are, of course, disagreements between Member States, such as on the migration and asylum policies and their development. Therefore, what is Schengen, and what is it about? Or even better—what should Schengen be, and what it should be about? What is the role of Schengen rules in the framework of EU law? What happened over time that we walked the path from the 2005 proclamation that ‘Schengen had come to epitomise freedom, security, and European success’3 to ‘Schengen is not working’? Schengen rules were set as a tool for combating unlawful (irregular) migrations and ensuring that only individuals that meet the set conditions for entry are admitted into the EU. This was and is necessary to ensure a Europe without inner borders. Two principal theories of European integration—intergovernmentalism and neofunctionalism—consider the abolition of border controls in the Schengen area as a key area of integration.4 However, freedom to travel across the continent without the hassle of checks at internal borders is linked with the need to provide greater security5 (at the external border).6 The debordering process is one of the main achievements of EU regional integration, although it has also stirred up anxieties among the population that revolve around transnational crime and irregular migration as well as loss of identity.7 Now, even EU institutions—which have traditionally been seen as defenders of the free movement—have expressed criticism regarding open borders.8 In light of recurrent crises, several Member States have reinstated internal border controls to compensate for the perceived risks evoked by unwanted immigration, terrorism, and the spread of COVID-19.9 Moreover, public perception of migration also has had a role in building legal regulation for migration. Some find that public discourse on the impact of migration, in which media outlets themselves have played an important role, have spun out of control. Media attention towards immigration has increased significantly, and negatively valenced frames have become dominant in EU Member States during the past two decades.10 Namely, citizens regard the absence of border controls as a threat to the working of the national way of life, to which their customs, traditions, and morals are linked.11 Some link migrations to negative domestic outcomes, such as rising labour market competition and crime. One main issue with the implementation of Schengen rules is the simultaneous protection of individuals’ human rights, especially the right to asylum. Therefore, security measures at external borders have long been a highly contested issue. An additional question has arisen because of the increased number of reinstated border controls between Member States and the fear this could mean the end of Schengen. However, the future fate of the Schengen area is, in reality, a story about mutual trust. Member States must reaffirm their mutual trust, which means that inner Member States must be convinced that external Member States can control the external border in a manner that safeguards their inner counterparts as well. When and if this is achieved, we will no longer talk about whether Schengen faces the danger of failure.

			2. History of the Schengen area

			The project of establishing an area without internal borders has been at the core of European integration since the Treaty of Rome.12 The so-called “Schengen area” now covers more than 4,300,000 km2, stretching from the Arctic to the shores of the Mediterranean. Within it, almost 420 million people can cross the internal borders of 27 European countries.13 The Schengen system was originally developed outside the European Community framework. It found its origins in an intergovernmental arrangement14 between representatives of five Member States—France, Germany, Belgium, Luxemburg, and the Netherlands—aimed at advancing more quickly towards the objective of lifting the internal border controls between them.15 A key document on abolishing border controls in the 1980s was the 1985 white paper titled, ‘Completing the Internal Market’by the European Commission (or “Commission” hereafter).16 Controls at the internal borders between EU Member States have been formally abolished since the entry into force of the Convention Implementing the Schengen Agreement (CISA) on 26 March 1995.17 Moreover, since the implementation of the Treaty of Lisbon, objectives of Schengen cooperation have also been detailed in Art. 77 of the Treaty of the Functioning of the EU. The link between the freedom of movement and abolition of internal border checks on the one hand and the notion of European citizenship on the other is now grounded in Art. 21 of the Treaty on the Functioning of the EU, in Art. 45 of the Charter of Fundamental Rights of the EU; it is again detailed in Art. 77 of the Treaty of the Functioning of the EU.18

			The Schengen Convention is the best-known legal document in relation to cooperation under Schengen. The document is officially known as the CISA, but it is often referred to as the Schengen Convention. The original Schengen Agreement dates from 1985 and aimed at abolishing checks at the common borders between participating countries. The CISA itself was signed on 19 June 1990.19 During the early period of cooperation under Schengen, the EU started to develop a justice and home affairs policy. As a result, it became necessary to amend the Schengen Convention even during early cooperation under Schengen.20 After 1990, the prevention and combat of irregular migration and establishment of a Europe-wide mechanism to deal with asylum seekers—as foreseen in 1990 by the Dublin Convention and CISA itself—also became priorities within the European Communities’ framework.21

			At the time of its integration into the EU, the Schengen area comprised 10 countries, while the five Nordic countries were in the process of integration.22 Evolution of the Schengen Convention since the integration of cooperation under Schengen within the EU has been subject to two different forces: further development of the Schengen acquis and disappearance of the elements that were not considered essential.23 The first step was taken in 1992 when the Maastricht Treaty created the EU, and in 1997, EU Member States decided to integrate Schengen cooperation into the objective of developing the EU as an area of freedom, security and justice, as foreseen by the Treaty of Amsterdam.24 With the entry into force of the Treaty of Amsterdam on 1 May 1999 the Council of the EU (or “Council” hereafter) defined the Schengen acquis with Council Decisions 1999/435/EC1925 and 1999/436/EC.26 After ratification by the five founding countries, development of the Schengen Agreement can be divided into two periods. The first period is from 1985 to 1997. The second period is from 1997 to the present.27 The Schengen area also expanded after each enlargement of the EU, although some new Member States cannot meet part of the requirements of a Schengen state and may need to wait until these conditions are satisfied.28 One must mention one landmark decision of the Court of Justice of the European Union (CJEU)—the Wijsenbeek case29—in which the court distinguished between the existence and exercise of the free movement rights of citizens. It clearly stated that the exercise, and not the existence, of citizens’ free movement rights presupposes EU legislation on external borders.30 The CJEU thus recognised, albeit implicitly and subject to the conditions of flanking measures, such a right to free movement based on the provision on EU citizenship. It also upheld the distinction between free movement rights in the market and political spheres. By connecting the latter to the abolition of border controls, the court created a link between the Maastricht Treaty’s intergovernmental third pillar on justice and home affairs and its supranational community pillar and confirmed the link between the abolition of border controls and EU citizenship.31 The Treaty of Amsterdam had entered into force on 1 May 1999 and incorporated the abolition of border controls into the EU legal order. It did so in two ways.32 First, the Treaty of Amsterdam incorporated the Schengen acquis into EU law through Protocol No. 2,33 and second, it established a link between citizens and the Schengen acquis by including the area of freedom, security, and justice as an objective of the EU into the treaty framework.34 The Lisbon Treaty further elevates the political dimension of free movement in two ways: It proclaims that the area of freedom, security, and justice does not constitute internal frontiers and explicitly links the area to EU citizenship.35

			The Schengen Borders Code (SBC)36 regulates the functioning of the “borderless area.” Member States have abolished internal border controls and relocated border enforcement to the external border and other ports of entry (e.g. airports).37

			Since its creation, Schengen cooperation has focused on the exchange between Member States through the Schengen Information System (SIS) of alerts dealing with information considered relevant in cross-border cooperation.38 It also contains alerts on missing persons, particularly children, as well as information on certain property, such as banknotes, cars, vans, firearms, and identity documents, that may have been stolen, misappropriated, or lost.39

			3. SBC as a barrier for illegal migration and reintroduction of temporary border controls

			Cornelisse40 nicely stated that crises serve as litmus tests—they can bring to light hidden frailties and institutional flaws of any arrangement, but alternatively, they may testify to the resilience and strengths of a system. The normal functioning of Schengen was usually taken for granted and as a reason for maintaining the absence of border controls.41 It was widely accepted that, even in the case of a massive influx of migrants, Schengen could be maintained through the strict application of its working provisions.42 However, migrations showed their detrimental effect on the concept of a “borderless Europe” as early as 2011 with the now-famous French-Italian governments’ controversy.43 As Schengen is often cherished as one of the most precious achievements of European integration in research, media, and political discourse, this dispute caused a stir around Europe.44 However, instead of launching infringement proceedings against both governments, and despite evidence showing the incompatibility of both the Italian and French governments’ actions with EU Schengen rules, the European Commission decided to propose a new legislative package under the title ‘Schengen Governance Package’ in mid-2011.45 The reform, despite the hesitation of some EU Ministries of Interior, was successfully adopted in 2013. It essentially meant securing a stronger EU supervisory approach or more EU-level checks and balances and evidence-based decision-making over the previous EU Member State Ministries’ intergovernmental-driven model; this previous model had so far prevailed in the Schengen governance as regards the rules and practices covering internal border checks and evaluation of Schengen acquis’s implementation.46

			It should be mentioned that, during the nine years preceding 2015 and the migrant crisis, Member States reintroduced border controls a total of 40 times; in the following five years—September 2015 to October 2020—this number rose to 237.47 In the State of Schengen Report 2022, the European Commission reported that internal border controls between Schengen states have been reintroduced more than 280 times since September 2015.48 This shows that the Schengen system has been put to test by various crises, which have led to ad hoc political discussions around Schengen. It has become more evident than ever that the achievements of Schengen should not be taken for granted. All recent challenges have placed the spotlight on the need to take decisive steps to improve the Schengen area’s governance structure so as to safeguard its well-functioning.49

			In September 2015, Germany, Austria, Denmark, Sweden, and Norway decided to reintroduce checks at internal borders. The reintroduction of border checks was interpreted as the dislocation of the Schengen area and as a “Schengen crisis.”50 In France, before the “migrant crisis” reached its peak, French authorities decided to reinforce controls at its southeast border with Italy in June 2015.51 During the 2015–2021 period, Schengen area saw persistent border checks at internal borders in six Member States (France, Austria, Germany, Sweden, Denmark, and Norway), which repeatedly prolonged these border checks due to different threats (migration, terrorism, and shortcomings at the external borders). These border checks were prolonged repeatedly despite evolution of the situation: relevant circumstances had changed (e.g. change in migratory patterns removing the pressure from some border sections and evolution of terrorist threats towards the “single wolf” type), the intensity of specific threats decreased considerably (with the number of irregular migrants currently at a level comparable to the period preceding 2015/2016 which, together with other measures taken in related areas, should reduce the problem of secondary movements), and counter-measures were adopted at the EU and national levels to reinforce the external borders.52

			Uncontrolled migratory inflows indeed tested the EU, revealing an unwillingness among the Member States to coordinate actions. Accordingly, normalisation of the Schengen area and lifting of temporary internal border controls started to become the Commission’s key priorities.53 The Commission pointedly noted that ‘it is a strong external border which allows us to free up our internal borders through the Schengen area, and to guarantee free movement of people’.54 The rapidly worsening situation in the following months was reflected in the Commission’s documents urging Member States to fully and immediately implement the already agreed upon provisions. In response to the exceptionally high winter migratory inflows into the EU, especially Greece, it became much more urgent that the EU and Member States accelerate the implementation of the hotspot system and relocation scheme to alleviate the burden on frontier states, facilitate the return of irregular migrants, and improve national reception capacities.55

			The new SBC provisions significantly reduced the margin of manoeuvre for EU Member States to have the discretion in unilaterally reintroducing—and indefinitely prolonging—internal border controls and derogating free movement. Similarly, the new Schengen Evaluation and Monitoring Mechanism (SEMM) provided an EU-wide-model, led this time by the European Commission. It consists of a professionalised assessment and peer-to-peer evaluation system going far beyond the previous intergovernmental or Member States-led SEMM. The previous SEMM was in the exclusive hands of the EU Justice and Home Affairs Council, where the Commission participated exclusively as an observer, and the European Parliament was completely excluded.56 The post-2013 shapes of the SBC and SEMM secured stronger EU supervision and substantially diminished the discretion of Member States’ Ministries of Interior and the EU Justice and Home Affairs Council in the overall functioning of Schengen governance. Crucially, the European Parliament and EU democratic accountability were also “winners” during the 2011–2013 legislative Schengen reform. For instance, in reintroducing internal border controls, EU Member States committed to keeping the European Parliament informed and notified of the key elements and evidence justifying the legitimacy of derogating the Schengen border free mobility under Arts. 27, 28, and 29 of the SBC. Moreover, the Parliament acquired the status of de facto co-legislator on this and any subsequent SEMM legislative reforms.57

			3.1. Reintroducing border controls between Member States: Legal regulation

			The function of Schengen and the main principle of the SBC is ensuring no border controls between Member States. Internal border controls have been abolished within the Schengen area, but states have retained the right to reinstate temporary border controls in case of serious threats to public policy or internal security. Namely, the Commission has repeatedly stated that abolition of internal border controls cannot come at the expense of security.58 Therefore, effective removal of internal controls is only possible through tightening of the common external border. This has compelled Schengen frontier states to assume the responsibility for controlling the EU’s common external border on behalf of the other Schengen states.59 Yet, the European Commission equally realised that safeguarding the freedom of movement must not compromise a Member State’s ability to deal with serious threats to the public policy or security. Consequently, to ensure the acceptance and functioning of Schengen, provisions were made that allowed Member States the ability, in exceptional circumstances, to reintroduce border controls when a threat to the public policy or internal security arose.60

			For a long time, such internal border controls were only reintroduced for specific events such as political meetings or sports events, and only for a few days.61 Art. 25 of the SBC provides that a Member State may reintroduce border controls at its internal borders when there is a serious threat to public policy or internal security in a Member State. Of course, this measure was construed as a temporary (as short as possible in duration) measure of last resort.62 The SBC distinguishes between foreseen threats, such as major sporting events or political gatherings, in Art. 25 and unforeseen circumstances, such as terrorist attacks, in Art. 28.63 In the case of foreseen threats, the initial period of reintroducing controls is a maximum of 30 days and can be prolonged to a maximum of six months; in situations that are urgent, the initial period is up to 10 days, with the possibility of prolonging it to a maximum of two months (see Art. 28). Art. 29 of the SBC must be mentioned as it also allows for temporary reinstation of internal border controls. Namely, it prescribes that if the overall functioning of the area without internal border control is put at risk because of persistent serious deficiencies relating to external border control, the Council may recommend that one or more Member States decide to reintroduce border control at all or at specific parts of their internal borders. This can last for a period of up to six months. This period may be prolonged, no more than three times, for a further period of up to six months if the exceptional circumstances persist.

			According to the SBC, Member States must notify the European Commission when they plan to conduct border checks at an internal border. The SBC also requires Member States to report the duration, scope, and reason for the reintroduction of temporary border controls.64 These notifications have been publicly available65 since 2006.66

			Some authors believe that the failure to lift internal border controls translates into a lack of meaningful evidence and objective data on the actual scope of the issues at stake, with no sound claim regarding the reached or expected impacts of asylum seekers’ intra-EU mobility or why some of them actually constitute ‘serious threats to public policy and security’67. Moreover, they find that there is still a noticeable shortage of evidence about the actual reasons for reintroducing internal borders controls and their effects in the latest notifications.68 In addition, it was true that the Commission has been extremely reluctant in using its supervisory powers to protect borderless travel in Europe, although the SBC itself states that if the Commission has doubts about the necessity or proportionality of reintroducing border controls, it ‘shall issue an opinion to that effect’.69 The Commission conducted its first systematic evaluation of the reinstatement of border controls in 2021 and presented its proposal for an amendment in the SBC in late 2021.70

			The CJEU ruled in April 202271 that Art. 25(4) of the SBC must be interpreted as precluding temporary reintroduction of border control at internal borders by a Member State based on Art. 25 and 27 of the SBC if the reintroduction exceeds the maximum duration of six months, as set in Art. 25(4), and no new threat exists that justifies applying afresh the periods provided for in Art. 25. It also ruled that Art. 25(4) of the SBC must be interpreted as precluding national legislation by which a Member State obliges person, on pain of penalty, to present a passport or identity card upon entering the territory of that Member State via an internal border, when reintroduction of the internal border control in relation to which that obligation is imposed is contrary to that provision.

			However, as can be seen in Annex 1 of this chapter, Member States extend border controls notwithstanding the cited judgement of the court, and the Commission has not opened infringement procedures.72 However, maybe the answer is in what Zaiotti wrote: In order to go beyond the instrumental vision of agency advocated by the mainstream literature on political myth-making, it is necessary to stress the practical aspect of social reality over the symbolic/ideational.73 It is also worth noting that European spaces are not restricted to what is included in the EU integration project.74 For example, Europeanised spaces such as the Single Market and Schengen, in addition to promoting the idea of deeper EU integration, foreground the incomplete nature of this process (the Single Market extends beyond the borders of the EU, and not all EU members are in Schengen, and some Schengen members are not part of the EU).75

			4. Commission’s 2021 proposal for amendments to the SBC

			In her State of the Union 2020 address, President von der Leyen announced a new strategy for the future of Schengen with a view to restore the four freedoms ‘in full and as fast as possible’.76 In the Pact on Migration and Asylum, the Commission announced the establishment of a dedicated Schengen Forum to stimulate more concrete cooperation and re-build trust between all relevant stakeholders of the Schengen area.77 The revision of the SBC will particularly consider the lessons learnt from the lack of sufficient support among Member States for the 2017 proposal.78 The Commission detected two main problems in the Schengen area: (1) border checks at internal borders that are long-lasting and applied against an abstract threat or used as a first aid measure and (2) discrepancies in the application of the measures at the external borders.79 The Commission feels that Member States utilise insufficient compensatory measures for the absence of border controls at internal borders, especially when new measures other than border checks are available.80 Further, discrepancies in the application of travel restrictions at external borders undermine the trust and impact their credibility with third countries.81 Therefore, the Commission prepared its draft of amendments to the SBC in 2021. In it, the Commission stated that the EU may consider taking measures to address the problems identified, in accordance with the principle of subsidiarity, to reinforce the overall security and trust among Member States as prerequisites of the area without controls at internal borders, as well as ensure the ability of persons and goods to move freely across borders.82 The goal of this change in legislation is to ensure that persons and goods can move freely without unjustified or disproportionate hurdles within the Schengen area. The objectives to be achieved are the creation of a contingency plan for Schengen, application of mitigating measures and specific safeguards for cross-border regions, uniform application of measures at the external borders particularly in case of a threat to public health, increased use of compensatory measures to address the identified threats, and lifting of long-lasting border checks at internal borders.83

			The SBC would also be amended to establish a balance between the use of both border checks and compensatory measures at internal borders. To that end, the amendment should bring more clarity to the concept that border control at internal borders shall only be reintroduced as a “last resort measure.” In this context, intensification of police checks supported by new technologies would be explicitly mentioned as a necessary element of the risk assessment to demonstrate that border checks are indeed the last resort measure. Moreover, the catalogue of measures that can be used in the areas of internal borders without being considered as equivalent to border checks would be reviewed to address some recurring questions concerning police checks and reflect the upcoming developments, particularly regarding the use of Advanced Passenger Information.84

			5. Role of Frontex and Schengen

			Frontex was founded based on Council Regulation (EC) 2007/2004 of 26 October 2004,85 which led to the establishment of the European Agency for the Management of Operational Cooperation at the External Borders of the Member States of the European Union. This regulation was repealed by Regulation (EU) 2016/1624 of 14 September 2016,86 establishing Frontex, the European Border and Coast Guard Agency. Since its first intervention along the West African coast in 2006, the agency has fuelled and institutionally profited from the incessant depiction of migration movements towards Europe as crisis-inducing phenomena, and it has positioned itself as the central crisis response mechanism in Europe.87 It has the task to efficiently manage the crossing of external borders. This includes addressing migratory challenges and potential future threats at those borders, thereby contributing to addressing serious crime with a cross-border dimension, and ensuring high-level internal security within the EU, while having full respect for fundamental rights and safeguarding the free movement of persons within the EU.88 Its role changed dramatically after the migrant crisis in 2015. It can be said that the refugee crisis was a critical juncture in the evolution of Frontex. It allowed the Commission to propose more sovereignty-encroaching measures than ever before.89

			Frontex performs numerous duties set forth in Art. 8 of the Regulation on Frontex. Two new powers in the 2016 regulation are especially important. First, Frontex is granted a supervisory power it did not have before in the form of vulnerability assessments.90 The agency now carries out a yearly assessment of each Member State’s capacity and border vulnerabilities. This is ‘a major innovation’.91 Second, a Member State’s failure to comply with Frontex’s vulnerability assessment recommendations may trigger an intervention by the agency. The so-called right to intervene92 gives Frontex the power to deploy border guards to a Member State if functioning of the Schengen area is threatened—subject to a Council decision.93

			6. Relation between the SBC and right of asylum

			The SBC regulates border checks and, to a lesser extent, border surveillance along the EU’s external borders. It lays down the entry conditions third-country nationals must satisfy to be allowed entry to the Schengen area.94 The SBC provides for derogation from the entry conditions for three categories of persons.95 One of these categories is third-country nationals whose entry may be authorised on humanitarian grounds or because of international obligations. Under Art. 14(1) of the SBC, a third-country national who does not satisfy the entry conditions under Art. 6(1) and does not belong to any category of persons referred to in Art. 6(5) should be refused entry into the territories of Member States. However, the refusal of entry should be without prejudice to the application of special provisions concerning the right of asylum and international protection. Further, Art. 4 provides that when applying the SBC, Member States should act in full compliance with relevant EU law, including the Charter of Fundamental Rights of the EU; relevant international law, including the Convention Relating to the Status of Refugees; obligations related to access to international protection, particularly the principle of non-refoulement; and fundamental rights. Moreover, Art. 3(a) stresses that the SBC applies without prejudice to the rights of refugees and persons requesting international protection, particularly regarding non-refoulement. Hence, Member States cannot refuse entry to a person requesting international protection without assessing whether or not they are in need of protection.96 To ensure this, the Eurodac97 system is very important. This system was envisaged in the late 1990s, as the Commission started to prepare the “Eurodac” project, a European Union initiative to use biometrics (specifically finger printing) for controlling illegal immigration and border crossings by asylum seekers.98 This system was somewhat controversial from the beginning, as some argued that the obligation to surrender one’s biometric data violates certain human rights.99 Nevertheless, the Eurodac regulation100 was adopted by the Council of the European Union in 2000 and came into force on 15 January 2003.101 Especially after the Syrian crisis, efficient border management through better use of information technology (IT) systems and technologies was a top policy priority for the Commission at this stage. By making full use of these systems, the EU wanted to not only improve border management but also reduce irregular migration and return illegally staying third-country nationals.102 Of course, data must only be used for legitimate purposes, equivalent to a ‘ban on aimless data collection’.103 Additionally, these legitimate purposes must be specified before collection, and use or disclosure of the data must be compatible with the specified purposes. Finally, the principle of purpose limitation entails that data should not be retained for any period longer than necessary with regard to the purpose for which they were collected and stored.104 As some authors say, it is clear that the EU’s migration policy is far from achieving its pivotal objectives demonstrated in the European Agenda on Migration: (1) reduction in the incentives for irregular migration, (2) border management for saving lives and securing the external border, (3) Europe’s duty to protect with a strong common asylum policy, and (4) a new policy on legal migration.105 On the one hand, asymmetric integration of the asylum policy led to complete “Europeanisation” of Schengen rules on the elimination of physical controls at internal borders, while on the other hand, a “substantive” asylum policy remains firmly in the Member States’ hands. Therefore, some authors believe that it is a flawed structural setting that enables Member States to ‘compete as to how to most effectively divert the burden of migrants onto other states and free ride on their efforts’.106 Accordingly, they call for a transfer of competences from the Member States to the EU and the establishment of a centralised EU institution governing the Common European Asylum System. Of course, this idea would be, in the present circumstances, very difficult to achieve. However, it is obvious that changes are needed to ensure the survival of the Schengen area, which is endangered because of many “temporary” border controls on the inner borders. Another issue is the problem tied to the strengthening of external borders and reintroduction of inner border controls—the protection of individual human rights of immigrants. Namely, all immigrants have the right to life and human dignity; they cannot be arbitrarily detained; they have the right of asylum and the right to private and family life; and the principle of non-refoulement must be observed. Immigrants also have the right to enter or leave the Schengen area when they meet the prescribed conditions.107 Especially, observance of the non-refoulment principle and the possibility to ask for asylum are important when considering strengthening border controls. This is because this obligation may be triggered when national border guards try to prevent migrants from reaching the territory of a state—sometimes by returning them to their point of departure.108

			

			7. Conclusion

			Schengen evolved from a ‘coordinated solo effort’ by France and Germany in 1984.109 By 2005, it evolved, as mentioned above, into an institute to epitomise ‘freedom, security, and European success’110. It was almost taken for granted that free movement and “Europe without borders” will be a lasting success. However, the change in migration influx into the EU showed, as early as 2011, that Schengen area is highly vulnerable and that the joint trust among Member States is very fragile. This is also why the Schengen Member States kept a firm grip on issues of border controls and national security, which touch upon the very core of national sovereignty.111 This can be vividly seen through the mechanism of reoccurring reestablishment of border controls at inner borders. This phenomenon is obviously the reaction of Member States to the problems occurring at the external border, which is, in their opinion, not performing its function. Of course, one should not neglect the political aspect of tensions between Member States regarding the path EU is (or should be) following. However, it must be said that the abolition of controls at internal borders does not mean that the EU, as a legal space, constitutes an abstract and borderless space that, in contrast with Member States’ legal orders, is not based on territory.112 Quite the contrary: The abolition of internal border controls goes hand in hand with the establishment and fortification of a common external border and, thus, constitutes a common bounded space that is more than the mere sum of Member States’ territories. The abolition of internal border controls thus constitutes an essential element of the EU’s territorial claim and EU law’s territorial grounding.113 This, of course, means that the external border must provide sufficient security so the Member States do not feel that their national security is endangered by the lack of border controls on the inner borders. The objective of safeguarding national security was interpreted by the CJEU in 2020 in Quadrature du Net.114 The court said that Art. 4(2) of the Treaty on European Union provides that national security remains the sole responsibility of each Member State. This responsibility corresponds to the primary interest in protecting the essential functions of the state and fundamental interests of the society; it also encompasses the prevention and punishment of activities capable of seriously destabilising the fundamental constitutional, political, economic, or social structures of a country and particularly capable of directly threatening the society, population, or state itself, such as terrorist activities (para. 135). However, it is important to highlight that any measure taken by a Member State must comply with the basic criteria set forth in Art. 52 of the EU Charter on Fundamental Rights (para. 136). From this we can see that it is impossible to separate the legal and political when talking about the function of Schengen and the implementation of SBC. Scholars focus on the dichotomy between states’ selfish interests, which are represented by re-impositions of border control, and the EU approach and solidarity; however, the related legislation, practical initiatives, and political discourse demand a more nuanced analysis, since sovereignty is a very complex phenomenon that can be strengthened and restricted simultaneously.115 However, Schengen rules can be a tool for ensuring the rule of law while protecting the right of asylum in individual cases. It just needs to be fine-tuned, and Member States are responsible for its implementation in a proper manner. As Votoupalova suggested, the emphasis should not be on the dichotomy between selfish states and a common EU approach or between solidarity and national interests, as the two sides in both dichotomies are in reality compatible.116 However, as was said above, Schengen is based on the notion of mutual trust among Member States. Therefore, inner Member States must be able to trust that external Member States will adequately protect the external border. When and if this comes to pass, there will no longer be any reason (once again) to keep the now in place inner border controls. I believe that this is in the interest of all Member States.
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			Annex 1 
Notifications of the Temporary Reintroduction of Border Control117

			
			Current Temporarily Reintroduced Border Controls
				
					
					
					
				
				
					
							
							Austria

						
							
							03/11/2023 – 22/11/2023

						
							
							High migratory pressure and increase in apprehensions in the Western Balkans, extensive secondary migration, pressure on the asylum reception system, threat of human smuggling; border with Slovakia

						
					

					
							
							Slovakia

						
							
							04/11/2023 – 23/11/2023

						
							
							Intensified migration pressure along the Balkan route, serious threat to the internal security and public order, high rate of illegal migration; internal border with Hungary.

						
					

					
							
							Czechia

						
							
							03/11/2023 – 22/11/2023

						
							
							Significant increase in illegal secondary migration; increase in activity of organised groups of smugglers; deterioration of the migration and security situation at the EU’s external borders; internal borders with Slovakia.

						
					

					
							
							Poland

						
							
							03/11/2023 – 22/11/2023

						
							
							Intensified migration pressure along the Balkan route; border with Slovakia.

						
					

					
							
							Italy

						
							
							31/10/2023 – 19/11/2023

						
							
							Raise of the threat of violence within the EU following the attack on Israel, risk of possible terrorist infiltration, constant migratory pressure by sea and by land, increase in the Central Mediterranean migratory flow; land border with Slovenia.

						
					

					
							
							Slovenia

						
							
							31/10/2023 – 19/11/2023

						
							
							Threats to public order and internal security in the EU, the situation in the Middle East and in Ukraine, recent terrorist attacks in some Member States, increased security risks due to organised crime in the Western Balkans and violent extremism, risk of infiltration in mixed migration flows; internal borders with the Republic of Croatia and Hungary.

						
					

					
							
							Austria

						
							
							28/10/2023 – 16/11/2023

						
							
							High migratory pressure, extensive secondary migration, increase in trafficking along the illegal migration routes; border with Czechia.

						
					

					
							
							Germany

						
							
							26/10/2023 – 14/11/2023

						
							
							Migratory situation via the Eastern Mediterranean route, the Balkan region and through the Eastern route, increase in human smuggling; land borders with Poland, Czechia and Switzerland.

						
					

					
							
							

							Denmark

						
							
							12/11/2023 – 11/05/2024

						
							
							Significant threat to public policy and internal security by terrorists and organized crime, threat of espionage from foreign state intelligence, uncertainty in Europe due to the Russian invasion of Ukraine, increase in irregular migration; may extend to all internal borders (land, sea and air), with a focus on the Danish-German land border and Danish ports with ferry connection to Germany.

						
					

					
							
							Norway

						
							
							12/11/2023 – 11/05/2024

						
							
							Threat to critical on-shore and off-shore infrastructures, foreign intelligence services threat in Norway; ports with ferry connections to the Schengen area.

						
					

					
							
							Germany

						
							
							12/11/2023 – 11/05/2024

						
							
							Increase in irregular migration, Russia’s war of aggression against Ukraine, the security situation exacerbated by terrorist groups in the Middle East, strain on the asylum reception system, increase in human smuggling; the land border with Austria.

						
					

					
							
							Austria

						
							
							12/11/2023 – 11/05/2024

						
							
							Pressure on the asylum reception system, high migratory pressure at the EU’s external border to Türkiye and the Western Balkans, threat of arms trafficking and criminal networks due to the war in Ukraine, human smuggling; borders with Slovenia and Hungary.

						
					

					
							
							Sweden

						
							
							12/11/2023 – 11/05/2024

						
							
							Islamist terrorist threat, recent threats by terrorist organisations, statements by state actors, serious threat to public policy and internal security; all internal borders (exact borders to be determined).

						
					

					
							
							France

						
							
							01/11/2023 – 30/04/2024

						
							
							New terrorist threats and external borders situation; internal borders.

						
					

					
							
							Austria

						
							
							12/05/2023 – 11/11/2023

						
							
							Pressure on the asylum reception system, high migratory pressure at the EU’s external border to Türkiye and the Western Balkans, threat of arms trafficking and criminal networks due to the war in Ukraine, human smuggling; land borders with Hungary and Slovenia

						
					

					
							
							Sweden

						
							
							12/05/2023 – 11/11/2023

						
							
							Islamist terrorist threat; all internal borders (exact borders to be determined)

						
					

					
							
							Germany

						
							
							12/05/2023 – 11/11/2023

						
							
							Increase in irregular migration from Türkiye through the Western Balkans, strain on the asylum reception system, human smuggling; the land border with Austria

						
					

					
							
							

							Denmark

						
							
							12/05/2023 – 11/11/2023

						
							
							Islamist terrorist threat, organised crime, smuggling, Russian invasion of Ukraine, irregular migration along the Central Mediterranean route; land border with Germany and ports with ferry connections to Germany (during 3/08/2023-22/08/2023, at all internal borders)

						
					

					
							
							Norway

						
							
							12/05/2023 – 11/11/2023

						
							
							Threat to critical on-shore and off-shore infrastructures, Russian intelligence threat in Norway; ports with ferry connections to the Schengen area
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			Abstract

			The study is dedicated to the question of returning irregular migrants from the point of view of issues related to legal certainty. The topic is approached from a comparative perspective considering chosen Central European states: Hungary, Poland, Slovakia, the Czech Republic, Croatia, Slovenia, and Romania. These countries are characterised by distinct approaches to addressing irregular migration. The study juxtaposes and analyses these approaches. A concise analysis of the notion of legal certainty is conducted. It emphasizes the importance of ensuring predictability from the point of view of affected migrants. The study then discusses the relevant pieces of legislation that regulate the situation of migrants in these particular states. Court decisions, including selected judgements of national constitutional and administrative courts as well as specific judgements of the Court of Justice of the European Union and the European Court of Human Rights, are considered. Certain tensions, related to the relationship between national law and the law of the European Union, can be observed in some instances. These tensions may be seen as detrimental from the point of view of realising the principle of legal certainty and should be addressed by either modifying the EU’s policies regarding migration or by granting Member States more discretion in terms of managing the aforementioned issue. This need is a result of divergent circumstances and related attitudes which exist in different states. These circumstances include, but are not limited to, the coercive engineered migration which should be viewed in the broader context of the security situation in Northern and Central Europe.

			Keywords: returning irregular migrants, legal certainty, migration crises.

			1. Introduction

			The issue of migration is undoubtedly one of the main challenges faced by European states. It is difficult to overestimate its effects, in terms of both advantages and possible disadvantages, on the affected countries’ societies and economies. Nevertheless, whereas legal (regulated or purposefully unregulated) migration is, as a rule, beneficial for the affected states and societies, illegal migration may be, depending on the specific context, problematic and, in some circumstances, even dangerous from the perspective of the affected states’ societies.

			When considering issues related to laws that regulate migrations, the interests of migrants should be considered with due attention to different categories of migrants. In particular, the situation of economic migrants should be differentiated from the situation of refugees.

			The interests of migrants should also be considered, to a certain degree, from the point of view of the capabilities of receiving states and societies. This issue, if not accounted for, may have important negative consequences for the actual protection of migrants’ rights. This can occur through, inter alia, practices conducted by states that themselves follow international standards regarding migrant protection. This includes sui generis outsourcing, where immigrants may be stopped before they can reach the areas where an effective system of human rights protection is in place. It may be carried out by states that do not abide by human rights protection standards, with implicit consent or even support from states that themselves guarantee high standards in terms of human rights protection. This means that certain states that abide by the international human rights protection standards may, in reality, contribute to violating them by proxy.

			The notion of legal certainty should be considered crucial from the perspective of the aforementioned issues. The possibility of predicting what actual treatment and legal circumstances a migrant will face is a key issue for such persons, as their situation is in itself characterised by significant levels of uncertainty. This uncertainty stems from, amongst other things, being away from familiar and naturally understandable environments. This uncertainty is further exacerbated by the status of irregular migrants. Being able to predict how one’s situation will be treated in such contexts is highly relevant from the point of view of migrants’ legitimate interests, as it is a condition for effective planning of actions related to migration. This statement appears to be true regardless of the migrants’ motivations and situation and is especially relevant from the point of view of returning a migrant.

			This text focuses on the issue of legal certainty in relation to returning irregular migrants, approached from a comparative perspective. This perspective considers a number of Central European states, that is Hungary, Poland, Slovakia, Czech Republic, Croatia, Slovenia, and Romania. These countries share certain important social, economic, and cultural characteristics that stem from, amongst other things, sharing a communist past. It is noteworthy that these communist systems were, in most cases, largely dependent on a third country (the Soviet Union) that could dictate to them, according to its own interests, crucial aspects of both foreign and domestic policies. Another relevant similarity can be observed here—the aforementioned nations were, to varying degrees,1 also subject to foreign imperial rule before the 20th century. At the same time, the relevant states are members of the European Union (EU). These commonalities allow for a sufficient degree of similarity to conduct effective legal comparative work. The historical conditions outlined above may contribute to relatively limited degrees of trust in extranational intervention, even if said intervention comes from an institution in which the given state voluntarily participates.

			Said countries also form a continuous geographic space that is largely situated on the fringes of the EU. This signifies that, as a group, they may be considered an area with identifiable similarities in their objective situations. This makes a comparative analysis relevant from both the theoretical and practical points of view.

			Additionally, several of them were or are subject to extraordinary circumstances—migration crises that, from the perspective of this chapter, can be typified into two categories: the refugee-migrant crisis2 and artificial migration crisis (coercive engineered migrations).3 The question of legal certainty in such contexts takes on additional complexity, as it may be argued that the existing EU framework and regional international law struggle with effectively addressing issues stemming from the abovementioned circumstances.

			

			2. Issue of legal certainty in national, EU, and international law

			This part of the chapter discusses the general notion of legal certainty. The definitions and implications formulated in the contexts of both national and EU law are considered.

			It must be noted the legal certainty (the principle of legal certainty) is very complex, has a rich and deep history, and is evolving. Therefore, it is discussed here in a concise manner from the point of view of the subject matter.

			Emergence of the principle of legal certainty is being attributed to the 19th-century German Rechtsstaat, which is considered a more state-based approximation of the rule of law.4 Legal certainty is formally seen as the possibility of foreseeing the effects of one’s behaviour, and legal security can be considered as additionally including material elements such as the social minimum for each citizen.5 The following elements of legal certainty, in the context of judicial application of the law, can be pointed out: predictability of whether a decision will be issued, predictability of the issued decision’s content, and predictability of the issued decision’s consequences.6

			From the point of view of the subject matter, it is particularly relevant to discuss the notion of legal certainty as understood by the judicature. The notion of legal certainty is referred to in case law of the Polish Constitutional Court, Polish Supreme Administrative Court, and Polish Supreme Court. In its judgement of 21 October 2023,7 the Polish Supreme Administrative Court stated that the national court is obliged to guarantee efficient protection of a person, that is, the resolution of a case while considering the demands posed by the principles of legal certainty (protection of legitimate expectations) and non-retroactivity of the law. The court stated that legal certainty, in the European cultural sphere, is perceived as an important value that is fundamental to the legal systems built upon the principle of the rule of law. Case law of the Polish Supreme Administrative court further postulated considering the principles of legal certainty, protection of acquired rights, and protection of legitimate expectations on the ground of the law’s application.8 In its judgement of 28 March 2023,9 the Polish Supreme Court stated that the principle set out in Art. 2 of the Constitution of the Republic of Poland10 results in the necessity to ensure legal security of the individual, legal certainty, predictability of statutory law, and loyalty of the state towards citizens. These should contribute to building individuals’ trust in the state. The legal security of citizens should be understood not only formally as the predictability of the public authorities’ actions, but also as an effective protection of individuals’ life and interests. The Polish Supreme Court also stated in the judgement of 15 February 202311 that the principle of a democratic state ruled by law is expressed by, amongst other things, the necessity to ensure legal certainty. In this context, it was highlighted that extraordinary proceedings, which serve to overturn final court judgements, should be applicable only to the most important and evident faults of judgement as well as faults that materialise within the appropriate proceedings.

			The principle of legal certainty has been the subject of several judgements of the Court of Justice of the EU (CJEU). In the judgement of 24 July 2023, the CJEU stated that

			That fundamental principle of EU law requires, on the one hand, that the rules of law be clear and precise and, on the other, that their application be foreseeable for those subject to the law, in particular where they may have adverse consequences. That principle constitutes an essential element of the rule of law, which is identified in Article 2 TEU both as a founding value of the European Union and as a value common to the Member States.12

			In the judgement of 28 March 2017,13 the CJEU stated that the principle of legal certainty, being a fundamental principle of EU law, requires rules to be clear and precise to allow individuals to ascertain their rights and obligations without a doubt so they may act accordingly.

			Legal certainty in the context of EU law has an important dimension—the relationship between EU law and the law of Member States. This relationship can be categorised as clear from the point of view of EU law. However, from the point of view of the law of Member States, this relationship has a certain degree of ambiguity in some instances and is not altogether clear. Conflicts within these dimensions may be detrimental to the realisation of the principle of legal certainty. In the judgement of 19 November 2019,14 the CJEU stressed that the principle of the primacy of EU law establishes the pre-eminence of EU law before the law of Member States and requires all their bodies to provide full effect to various EU provisions. At the same time, the law of a Member State cannot undermine the effect accorded to these provisions in the territories of those states. The national courts must, to a maximal extent, interpret national law in line with the requirements of EU law. If it is impossible to interpret national law in compliance with the requirements of EU law, the appropriate national court should give full effect to the provisions of EU law and, if necessary, refuse to apply any conflicting provisions of national law. In the judgement of CJEU of 24 June 2019,15 the court stressed that the principle according to which national law must be interpreted in conformity with EU law requires that the entirety of domestic law must be considered, and the methods of interpreting the law, recognised by domestic law, must be applied to ensure that the EU law is fully effective. At the same time, a national court cannot validly argue that it is impossible for it to interpret the national law in a manner consistent with EU law because such a provision has consistently been interpreted in a manner incompatible with EU law16 or has been applied in such a way by national authorities.

			3. Returning irregular migrants in specific Central European countries and legal certainty

			3.1. Hungary

			The issue of legal certainty in relation to the returning of irregular migrants has certain idiosyncrasies in respect to Hungary. One of them is that Hungary was one of the states particularly affected by the 2015 migration-refugee crisis. Another important issue, from the point of view of the principle of legal certainty, focuses on the tensions between Hungary and the EU. These idiosyncrasies also include the fact that the CJEU deems Hungary to have broken EU law in relation to, inter alia, Hungary’s policy regarding migration. In the judgement of 17 December 2020,17 the CJEU brought up the principle of legal certainty. It stated that the provisions of the directive (EU law) must be implemented with unquestionable binding force. At the same time, said provisions should be implemented with the appropriate specificity, precision, and clarity needed to satisfy the requirement of legal certainty under which the concerned persons must be enabled to ascertain the full extent of their rights. Moreover, if a Member State lays down detailed rules that govern the exercise of these persons’ right to remain in its territory, as enshrined in appropriate EU law, such rules must be defined with sufficient clarity and in a precise manner so that the applicant for international protection can ascertain the exact extent of that right and that it is possible to assess whether such rules are compatible with EU law.

			It has been stated that Hungary was attempting to avoid a large number of migrants transiting through its territory while allegedly misusing the EU asylum framework, which, arguably, was not designed for such movements. Generally, while some lower courts of Hungary may be considered more open to the influence of the CJEU and the European Court of Human Rights (ECtHR), Hungary’s Constitutional Court has taken a more sovereigntist position, and the government is reluctant to implement crucial judgements of the CJEU and ECtHR.18 In this context, Hungary is said to have raised the idea of diverging from the main conception of the present EU framework and not allowing asylum applications to be submitted on the EU territory as a rule; the aim is to eliminate factors giving rise to abuse.19 It was further stated that although legal standards that were in force in the EU have their roots in the Geneva Convention, the European asylum law has evolved via the layering of a legal superstructure onto the Geneva Convention. Judicial and legislative actions, accumulating over decades, caused the European asylum system to be, in certain ways, more permissive compared to other major democratic jurisdictions.20

			It should be noted that the Hungarian Constitutional Court stated that joint exercise of competences through the institutions of the EU may not lead to lower levels of protection of the fundamental rights compared with that required by the Fundamental Law. The Hungarian Constitutional Court further held that if the joint exercise of competences, which takes place through the institutions of the EU, is incomplete, Hungary is to have a right, in accordance with the presumption of reserved sovereignty, of exercising the relevant non-exclusive field of competences of the EU, until the aforementioned institutions take the necessary measures from the point of view of ensuring the effectiveness of the joint exercise of competences.21 Another position of the Hungarian Constitutional Court merits attention. In this position, the court stated that protection of Hungary’s inalienable rights to determine its territorial unity, population, form of government, and structure of the state is to be considered a part of its constitutional identity.22 The notion of constitutional identity is argued to have been created against external, especially EU, law.23 It should be added that the Hungarian version of the identity review mechanisms was classified as one that reveals a clear tendency towards hard conflict between the national courts and the CJEU.24 At the same time, the Hungarian Constitutional Court stated that it is not in a position to assess if the incomplete effectiveness of the joint exercise of competences was resolved in a specific case, nor was it able to take a position on whether a CJEU judgement can lead to a situation where foreign nationals become a part of Hungary’s population. This was to be judged by an appropriate authority charged with applying the law rather than the Hungarian Constitutional Court itself. It was also stressed that an abstract interpretation of the Fundamental Law must not have the goal of reviewing the judgements of the CJEU, and that the procedure of the Hungarian Constitutional Court did not extend to the review of the primacy of EU law.25

			Conflicts between the Hungarian national law and EU law, as well as related tensions between the national constitutional courts and, in particular, the CJEU, especially when connected with substantial political tensions between the EU and a Member State, should be considered substantially detrimental from the perspective of realising the principle of legal certainty. Such tensions seem to exist in Hungary, most importantly in terms of law, but also in terms of the related political tensions. These uncertainties do not seem to be completely offset by certain ambiguities that appear to be present in the relevant jurisprudence of the Hungarian Constitutional Court.

			3.2. Poland

			The issue of the principle of legal certainty, in the context of returning irregular migrants, is particularly complex in Poland for several reasons.

			The first factor that merits consideration is that Poland is an example of an EU Member State that is subject to a very specific form of migration; this form can be defined as hostile, artificial migration and is defined in the literature as coercive engineered migration.26 Such migration can be described as a systematic policy implemented by a hostile state to put pressure on the targeted state to obtain political or economic concessions. Moreover, these policies should be considered here in the broader context of clearly formulated, very serious military threats aimed at Poland by states implementing said policy.27 These threats put the lives of Poland’s inhabitants in very real danger. Only some of the EU Member States face such threats. This may contribute to a divergence between Member States regarding the measures seen as necessary and legitimate to adequately address said threats.

			At the same time, Poland is affected by the refugee-migrant crisis, and its reaction thereto is one of the reasons for its ongoing tensions with the EU. The results of the recent parliamentary elections may have significant effects on the dynamics of the relations between Poland and the EU.

			Additionally, the conflict between Poland and the EU is not limited to the aforementioned issues. Another field thereof is the validity of the status of certain judges within Poland’s judiciary branch.28 This includes, but is not limited to, the controversial status of several judges of the Polish Constitutional Court. Therefore, an additional layer of difficulties in relation to the principle of legal certainty is created, as specific judgements of certain Polish courts may be controversial in terms of their validity.

			The circumstances outlined above make the issue of legal certainty especially relevant within Poland’s current legal circumstances, including in the context of returning irregular migrants.

			In the context of this subject matter, the Constitution of the Republic of Poland provides, in Art. 56, that foreigners shall have the right of asylum in the Republic of Poland in accordance with the principles specified by statute. Furthermore, foreigners in the Republic of Poland who seek protection from persecution may be granted the status of a refugee in accordance with international agreements to which the Republic of Poland is party.

			Rules that govern the entry of foreigners into Polish territory and their transit therethrough, as well as their stay and departure, are regulated by the Act of 12 December 2013 on Foreigners.29 Moreover, rules that govern the granting of protection to foreigners in the territory of the Republic of Poland can be found in the Act of 13 June 2003 on Granting Protection to Foreigners Within the Territory of the Republic of Poland.30 Particular proceedings take place based on the Code of Administrative Proceedings,31 which applies insofar as the provisions of the Act on Granting Protection to Foreigners Within the Territory of the Republic of Poland do not state otherwise.

			A foreigner is defined by Art. 3 point 2 of the Act on Foreigners as any person who does not have Polish citizenship. It is not relevant whether the person possesses a citizenship of another state or is stateless.32 Foreigners can apply for a refugee status based on Art. 13 para. 1 of the Act on Granting Protection to Foreigners Within the Territory of the Republic of Poland if, because of a well-founded fear of persecution in the state of origin based on race, religion, nationality, political beliefs, or membership of a specific social group, they cannot or are not willing to benefit from the protection of that state.33 Grant of a refugee status has grounds when there exist well-founded reasons to conclude the possibility of persecution. The term “possibility” means that persecution may take place, although it is not certain or probable, and the requirement to establish “reasonable grounds” indicates the need to establish both objective and realistic indications of a risk of persecution.34 Based on Art. 15 of the Act on Granting Protection to Foreigners Within the Territory of the Republic of Poland, a foreigner who does not meet the conditions for granting the status of a refugee is granted subsidiary protection if the return to the country of origin may put the foreigner at risk of a real danger of incurring serious harm35 due to the following reasons: (a) death penalty; (b) torture or inhumane or humiliating treatment or penalty; or (c) serious and individualised threat to life or health caused by a general use of violence against the civilian population in a situation of an international or internal military conflict.

			Additionally, according to Art. 106 para. 1 of the Act on Granting Protection to Foreigners Within the Territory of the Republic of Poland, foreigners who are arriving en masse to the territory of the Republic of Poland and have left their country of origin or specific geographic area because of a foreign invasion, war, civil war, ethnic conflicts, or blatant infraction of human rights can be granted temporary protection in the territory of the Republic of Poland without regard to whether their arrival was spontaneous or as a result of an aid granted to them by the Republic of Poland or international community.

			It is important to note that the traffic at border crossing points with the Russian Federation, Republic of Belarus, and Ukraine has been suspended since 15 March 2020 until further notice.36 This was done based on the Ordinance of the Minister of Internal Affairs and Administration of 13 March 2020 on the Temporary Suspension or Restriction of Border Traffic at Certain Border Crossing Points (Ordinance on the Temporary Suspension).37 This ordinance was issued based on Art. 16 para. 3 point 2 of the Act of 12 October 1990 on the Protection of the State Border.38 Art. 3 para. 2a of the Ordinance on the Temporary Suspension allows for turning back to the state border line certain persons who are found to be at a border crossing point where the border traffic was suspended or restricted or outside the territorial scope of the border crossing point. The ruling of the Provincial Administrative Court in Białystok of 13 April 202339 merits attention in the context of the aforementioned legal act. The court stressed that the institutions of subsidiary protection have the aim to ensure that a decision obligating the return of a person will not be executed if, upon returning, that person would be threatened by the dangers pointed out by the relevant legal provisions. The court also indicated that the necessity for EU Member States to follow the non-refoulement principle stems not only from the legislative activities related to the implementation of relevant directives, but also directly from the primary law of the EU. Furthermore, the secondary EU law, having the rank of a regulation (which has a general character, is binding in its entirety, and is directly applicable in all EU Member States), directly mandates respecting the non-refoulment principle while applying the regulations affecting the flow of persons through the internal and external borders of Member States. The court concluded that neither national law nor circumstances (including the migration crisis on the EU external border, which was caused by external factors) can justify not respecting the principle of non-refoulment. This includes circumstances wherein foreigners are crossing the borders of the Republic of Poland by illegal means. According to the court, interpretation of the non-refoulment principle should aim for a balance between the necessity of protecting the state border and respecting the rights of foreigners, which stem from specific provisions of the international and EU law. The court further stated that a state authority’s application of a provision of a lower rank while ignoring the statutory, EU, and international law constitutes a breach of law.

			Another noteworthy issue related to legal certainty is regarding the relocation of migrants between different EU Member States. In this context, the CJEU judgement of 2 April 202040 merits attention. It was stated therein that

			In this connection, according to settled case-law of the Court of Justice, although it is for the Member States to adopt appropriate measures to ensure law and order on their territory and their internal and external security, it does not follow that such measures fall entirely outside the scope of EU law. As the Court has already held, the only articles in which the Treaty expressly provides for derogations applicable in situations which may affect law and order or public security are Art. 36, 45, 52, 65, 72, 346 and 347 TFEU, which deal with exceptional and clearly defined cases. It cannot be inferred that the Treaty contains an inherent general exception excluding all measures taken for reasons of law and order or public security from the scope of EU law. The recognition of the existence of such an exception, regardless of the specific requirements laid down by the Treaty, might impair the binding nature of EU law and its uniform application.

			Furthermore, it was pointed out that

			… although Art. 72 TFEU provides that Title V of the Treaty is not to affect the exercise of the responsibilities incumbent upon Member States with regard to the maintenance of law and order and the safeguarding of internal security, it cannot be read in such a way as to confer on Member States the power to depart from the provisions of the Treaty based on no more than reliance on those responsibilities.

			In the Polish context, tensions between EU law and national law, as well as complex tensions within the Polish legal system, are detrimental from the point of view of realising the principle of legal certainty.41

			3.3. Slovakia

			In the Slovak Republic, Act no. 404 of 21 October 2011 on Residence of Foreigners is the legal basis for the procedure of returning irregular migrants for whom a decision of returning has been made. This legal act regulates reasons, as well as the forms and means, of realising the return of a migrant. The form of the return is contingent on the assessment of a given situation and status of the third-country national at a given moment of time. To identify the optimal form of return, state authorities can check a given person by using the Slovak Information Service, examining the given person’s testimony, and considering cooperation with Member States of the EU or non-governmental organisations.42 The return process depends on issues such as the security situation in the EU, migration flows, and situation in the country of intended return (country of origin of the third-country nationals). Hence, the return process must be comprehensively adapted to the aforementioned circumstances. The Act on Residence of Foreigners defines administrative expulsion as a decision of the police, according to which the foreigner does not have or has lost the right to stay in the territory of the Slovak Republic and is under obligation to leave its territory. Slovak law also defines the reimbursement of the costs of the administrative expulsion and obstacles for such expulsion, which are correlated with the international obligations to which Slovakia is bound in terms of asylum law (principle of non-refoulement) and human rights.43 It should be noted that the decision regarding administrative expulsion is executed by the police if (among other things) (a) the third-country national fails to depart within the time period proscribed in the decision regarding the administrative expulsion; (b) the administrative decision regarding the expulsion does not impose the period for departure; (c) the third-country national is to be returned to the territory of a different state in accordance with an international agreement (readmission agreement); (d) the third-country national is unable to leave for the reason of not having any valid travel documents, or (e) the third-country national fails to leave the country under the assisted voluntary return within the period specified in the decision regarding administrative expulsion or intentionally avoids the assisted voluntary return upon notification by the organisation conducting the assisted voluntary return programme.44

			It is worth highlighting that, according to statistics in the context of Slovakia, the biggest proportion of irregular migration does not involve illegal crossing of the external (internal) border but rather an unlawful presence in its territory. Additionally, statistical data suggest that Slovakia remains a transit state.45

			Moreover, it is important to note in the context of the Slovak Republic that the legal remedies available in relation to detention can be characterised as very limited. The affected person may file a claim with an administrative court in accordance with Act no. 162 of 21 May 2015 Administrative Procedure Code,46 thus seeking an annulment of both the detention decision and the decision on extending the detention. It is also possible to file a claim with an administrative court regarding an administrative expulsion. Additionally, all foreigners must have access to legal aid provided by institutions such as the Centre for Legal Aid (Centrum právnej pomoci) or non-governmental organisations, which include the Human Rights League (Liga za ľudské práva) and Slovak Humanitarian Council (Slovenská humanitná rada).47 Slovakian law further stipulates that detention of an asylum seeker should be a measure that is applied very rarely. The authorities, however, have repeatedly re-detained persons with the status of an asylum seeker after their application for asylum. The relevant practices were subject to judicial review. Analysis of the specific judgements suggests that the authorities strongly refer to insufficient information in justifying their decisions. It is worth noting that the authorities adapt their practices to the judicial decisions as soon as relevant judgements come into force.48

			3.4. Czech Republic

			From the point of view of Czech law and returning of irregular migrants, the two most relevant pieces of legislation are the Act on the Residence of Foreigners in the Territory of the Czech Republic49 and the Act on Asylum.50 Additionally, the case law of the Constitutional Court of the Czech Republic has a significant impact on the interpretation of the relevant legislation.51

			It is worth noting that, in response to a preliminary question formulated by the Czech Supreme Administrative Court, the CJEU has taken a position according to which

			… Article 2(n) and Article 28(2) of the Dublin III Regulation, read in conjunction, must be interpreted as requiring that the objective criteria underlying the reasons for believing that an applicant may abscond must be established in a binding provision of general application. In any event, settled case-law confirming a consistent administrative practice on the part of the Foreigners Police Section, such as in the main proceedings in the present case, cannot suffice.52

			In respect to the relation between Czech law and EU law, and the possible tensions related thereto, it is noteworthy that the Czech Constitutional Court was the first (among the constitutional courts of EU Member States) to describe a decision of the CJEU as ultra vires and, thus, as one that cannot be given effect in the Czech Republic. This took place in the Constitutional Court judgement of 31 January 201253 (the Holubec judgement).54 This case was connected to a long-lasting dispute between the Czech Constitutional Court and Czech Supreme Administrative Court related to the issue of pensions in the context of the breakup of Czechoslovakia. There existed a dispute between these courts in terms of their prerogatives. Czech administrative courts disagreed with the case law of the Czech Constitutional Court. This resistance was taken up by the Czech Supreme Administrative Court, acting as the highest judicial entity in terms of administrative justice. This conflict led the Czech Supreme Administrative Court to involve the CJEU by deciding, after requesting and receiving a reply from the CJEU, that the rule established by the Czech Constitutional Court does not apply as a result of its conflict with EU law. Moreover, the Czech Supreme Administrative Court acknowledged its judicial opponent to be the supreme guardian of the Constitution and, as such, to have the right to declare that relevant CJEU case law exceeded the powers delegated to the EU. The Czech Constitutional Court consequently ruled that, in particular circumstances, the CJEU has departed from the powers the Czech Republic vested to the EU.55 This may de facto mean that the Czech Constitutional Court, in very specific circumstances, attributed to itself the right to decide upon the limits of the prerogatives of the CJEU. Such an approach can be deemed problematic from the point of view of the EU’s internal legal cohesion, particularly in terms of the uniform understanding of (the content of) its law. However, the Czech literature pointed out that the significance of the Holubec judgement should be considered marginal from the point of view of the relationship between the Czech national law and EU law. This is because said ruling has its origins in the political as well as judicial circumstances of the Czech Republic, rather than being a coherent and future-oriented contribution meant to shape the Czech Constitutional Court’s position regarding EU law.56 The Czech literature on the subject also pointed out that the Czech Constitutional Court is, as a rule, open to the transfer of powers from the Czech state to the EU. At the same time, the court is said to respect the primacy of the EU law. However, it monitors this transfer and expresses its preparedness to intervene if the EU were to exceed its limits or threaten the essential requirements of the Czech Republic as a democratic state governed by the rule of law. The Czech Constitutional Court also stated that it cannot imagine under what circumstances such an intervention could occur.57 This is relevant from the point of view of potential tensions between the EU and Czech national law, which can be observed in certain other states of the region and can have a detrimental effect from the perspective of realising the principle of legal certainty. Regarding the Czech Republic, the jurisprudence of its Constitutional Court suggests the possibility of a future conflict between the Czech national and EU law. The aforementioned jurisprudence seems to cautiously reserve, so to speak, the possibility of such a conflict in the future without realising it at a given time.

			3.5. Croatia

			Croatian legislation that regulates issues related to migration and asylum were developed following the EU and Schengen acquis communautaire based on the Constitution of the Republic of Croatia.58 Art. 26 of the Croatian Constitution states that aliens are equal to the citizens of Croatia before the courts, governmental agencies, and other bodies vested with public authority. The most important piece of legislation regulating the consequences for irregular entry or stay of third-country nationals in Croatia is the Aliens Act.59 The asylum system is regulated by the International and Temporary Protection Act.60

			The main authority charged with general implementation of the migration and asylum policies in Croatia is the Ministry of the Interior. The Croatian Ministry of the Interior is a unified, hierarchical organisation characterised by high degree of subordination of lower-tier organisational units to the higher organisational units, as well as by a centralised organisational model.61 Relevant decisions of competent authorities may be subject to judicial review by an administrative court and, under certain conditions, to an appeal to the High Administrative Court. Additionally, if there is a violation of the constitutional rights of an individual, a constitutional complaint may be filed with the Croatian Constitutional Court.62 Decisions of competent authorities regarding the refusal of aliens’ right to enter, stay, or reside are considered to be administrative acts and, as such, are regulated by the provisions of the General Administrative Procedure Act.63 Said act has a general character and is applicable to all proceedings regarding any administrative matter. It is also important to note that other, specialised laws regulate certain procedural issues differently than the aforementioned act. In such cases, the General Administrative Procedure Act must be respected and applied as a subsidiary source of law on any issue that is not regulated by specialised legislation concerning migration and asylum. As already mentioned, in cases where no appeal against a given administrative decision is available, there is a possibility of initiating an administrative dispute before an administrative court. In circumstances proscribed by law, a claim postpones the enforcement of a decision. However, it is possible that the court will decide that a claim is to have an effect of postponing an enforcement of a decision if such enforcement would cause damage to the claimant that would be difficult to repair and if the postponement is not contrary to the public interest.64 An appeal is not available for a decision regarding an expulsion or return. However, there is a possibility of initiating an administrative dispute. Such dispute may also be initiated regarding a ban on entry and stay, as well as a decision to revoke a ban on entry and stay. There is also a possibility of initiating administrative disputes against decisions related to accommodation in a centre (detention). It is worth adding that a regular, ex officio judicial review is being conducted of the lawfulness of extensions of detention decisions.65 In most available cases, the courts confirmed the administrative decisions issued by the competent authorities. It was often stated in this context that the decision issuing authority correctly established the existence of circumstances indicating the risk of avoiding the obligation to leave the Republic of Croatia.66 The apparent complacency of courts in this regard is being described as a shortcoming in addition to the issue of access to legal remedies in the return procedures (lack of legal skills and knowledge of Croatian language being essential barriers in terms of access to courts) and the issue of lack of transparency in the functioning of the Croatian Ministry of the Internal Affairs (the ministry being the main competent authority for issues related to the prevention of irregular crossings of the state border and stay in the state’s territory).67

			In terms of ECtHR decisions related to Croatia, which fall within the scope of this study, M.H. and Others v. Croatia68 as well as Daraibou v. Croatia69 merit particular attention. In the former case, the issue was centred on the death of a minor who was an Afghan national and died from being hit by a train after being ordered by the Croatian authorities to return to the territory of Serbia after, allegedly, being refused asylum. This case also involved the detention of applicants who were seeking international protection. The court found that the Croatian authorities’ investigation into the death should be considered ineffective. Furthermore, the detention of children was considered a form of ill treatment. It was additionally argued that some applicants were subject to collective expulsion from Croatia and that the Croatian state impeded the possibility of effective exercise of the applicants’ rights, which included restricting their access to a lawyer. It was also highlighted, in the respect of the detention of children, that the detention lasted for a prolonged time period (compounded by the applicant children’s perception of the situation as never-ending) because of Croatian authorities’ failure to act within the required timeframe. Such treatment was viewed as one that could be sufficiently severe to engage Art. 3 of the European Convention on Human Rights. The court also stated that a violation of Art. 5, insofar as the possibility of applying less coercive measures of detention, was possible. The overly lengthy proceedings before the administrative courts, which have dealt with relevant asylum applications as well as reviewed the validity of concerned detentions, was also criticised. The court further stated that

			… it is of the utmost importance for the effective operation of the system of individual petition instituted by Article 34 that applicants or potential applicants be able to communicate freely with the Court without being subjected to any form of pressure from the authorities to withdraw or modify their complaints.70

			The case of Daraibou v. Croatia concerned a situation wherein the border police found the applicant together with three other persons in a truck with Croatian licence plates. It was found these persons had entered the territory of Croatia clandestinely by avoiding border control. They were taken to a police station and searched. No dangerous objects were found on them. Afterwards they were arrested. After interviewing them, the police issued decisions ordering their expulsion. Their readmission was announced to the Serbian police as it was established that they had entered the Croatian territory via Serbia. Meanwhile, they were accommodated in an immigrant detention facility. The standard of their accommodations was questionable as they were located in a basement, in premises that measured about 9 m2 and did not have a toilet or running water. The room was under video surveillance. The persons in question effectively disabled the video surveillance and started an intense fire within the premises. The fire spread across the room and part of the corridor, resulting in loss of electricity for the entire facility. Eight police officers entered the basement trying to rescue the detainees. The fire brigade and an ambulance were called. One of the persons died, whereas the applicant and two other detainees were taken out of the detention room and moved to the hospital. They were all severely injured. Some time later, two other detainees died from injuries sustained in the fire. The applicant recovered and was released from the hospital. It was found that the personnel responsible for supervising the detainees had not noticed the preparation or starting of the fire, which was in breach of their duties. Moreover, several cigarette stubs were found on the premises where the migrants were accommodated, indicating that they had been smoking. The officers were suspended from service. The First-Instance Disciplinary Court found one of the officers responsible for serious breach of duty and, considering mitigating circumstances such as the fact he had put his own life in danger to save the detainees, he was fined. The other officer was acquitted. Some time later, the applicant filed for asylum in Croatia, but his asylum request was subsequently refused. After a period of time, an investigation was opened in respect of the applicant based on a reasonable suspicion that he, together with three other detainees, had caused a fire by throwing flammable material into a pile with careless disregard of the possibility of starting a dangerous fire; thus, he had negligently endangered lives as well as property of substantial value, with his actions resulting in the death of three persons. The applicant appealed against the decision to open the aforementioned investigation and was subsequently expelled from Croatia to Morocco and was prohibited from re-entering the European Economic Area for a set period of time. Afterwards, the applicant’s appeal against the decision to open an investigation in respect to him was dismissed by the Croatian court, which concluded that the available evidence confirms the reasonable suspicion that the applicant indeed committed a criminal offence. The investigation was then terminated as the applicant had left Croatia and his whereabouts were unknown. The applicant, relying on the substantive and procedural aspects of Arts. 2 and 3 of the European Convention on Human Rights, complained that the Croatian state was responsible for not preventing the fire that occurred in the detention centre, as a result of which he had suffered severe, life-threatening injuries. He also argued to no effective investigation was carried out in that respect. The court considered that this case should be examined under both the procedural and substantive limbs of the European Convention on Human Rights. The applicant argued that he did not have an effective remedy at his disposal. Furthermore, he argued that due to the lack of an effective criminal proceedings, he had not been in an effective position to take advantage of any available remedy, as the ability to elucidate the facts of the case was often solely in the hands of Croatian state officials or authorities. He further stated that he was unable to lodge a constitutional complaint because there had been no final decision on his rights or obligations. He did not, at any point of time, have the status of a victim; hence, he could not successfully pursue his interests at the Croatian Constitutional Court as a victim. Additionally, said Constitutional Court’s practice in relevant matters had not been consistent, and, in any event, its decision could not have changed his status in terms of criminal proceedings. The ECtHR stated that

			As regards the applicant’s complaint under the substantive limb of Art. 2 of the Convention, the Court reiterates that the burden of proof to show that there had existed an available and effective domestic remedy both in theory and in practice for the applicant’s Convention grievances lies on the Government …. It notes in this connection that the decision of the Constitutional Court referred to by the Government concerned a complaint under the State’s negative obligation not to expose the complainants to inadequate conditions of detention, whereas the applicant’s complaint in the present case related to the authorities’ positive obligation to prevent a life-endangering fire in a detention facility. The two situations are therefore not identical, as the Government seemed to suggest …. In any event, the said decision was adopted a year after the applicant had lodged his application with the Court; given the circumstances, the Court sees no reason to depart from the general rule on exhaustion of domestic remedies …. In view of the above, the Court considers that the Government did not succeed in showing that, at the time of the lodging of his application with the Court on 19 December 2017, a constitutional complaint constituted an effective remedy concerning positive obligations of the State under Article 2 of the Convention.

			

			It also stated that

			… even where it is not established that the authorities knew or ought to have known about any such risk, there are certain basic precautions which police officers and prison officers should be expected to take in all cases in order to minimize any potential risk to protect the health and well-being of the arrested person.71

			It was decided that the complaint was admissible, and that there had been violations of Art. 2 of the European Convention on Human Rights under both its substantive and procedural limbs.

			3.6. Slovenia

			The Slovenian literature highlighted that the return procedure in the Republic of Slovenia is strongly linked to the international protection procedures because of the large number of foreigners illegally entering the territory of the Republic of Slovenia and expressing their intention to apply for international protection.72

			The competent authority, in a single procedure (as set out in Art. 49 of the Law on International Protection),73 first assesses the conditions for granting refugee status and, if they are not met, the conditions related to granting of subsidiary protection status. The competent authority can either grant the application for international protection and the status of a refugee or subsidiary protection status, or reject the application as unfounded (in ordinary proceedings) or as manifestly unfounded (in accelerated proceedings). The primary source of information regarding the situation of the relevant country, within the decision-making process related to granting of international protection, is the asylum seeker. Such persons must credibly point out as well as explain the circumstances that may be decisive from the point of view of a given application.74

			The removal of a foreigner from the territory of the state in an enforcement action which results from an issued and enforceable decision. This means that the affected person is brought to the state border and sent across it or handed over to the authorities of a third country. Removal may be applied only to foreigners who (a) failed to leave the country within the time limit set for their voluntary return, b) were not granted an extension of the time limit for their voluntary return, (c) were subject to a ban on entry, and (d) were subject to the secondary sanction of expulsion from the country.75

			

			3.7. Romania

			According to the Romanian Asylum Law, persons seeking international protection as a result of fear of persecution or serious harm in their country of origin enjoy certain rights and, at the same time, are required to fulfil certain obligations in terms of the asylum process. These rights include the (a) right to assistance by a lawyer during the asylum procedure, (b) right to being informed, (c) right to the access to an interpreter, (d) right to being contacted and assisted by a non-governmental organisation or the United Nations High Commissioner for Refugees, and (e) right to access their personal asylum file and request its copies.

			The obligations in this respect include the obligations to (a) be photographed as well as fingerprinted, (b) provide true and complete information regarding one’s identity and reasons for seeking protection, (c) provide the available documents regarding the given person’s identity, (d) hand over other relevant documents, (e) participate in the asylum interviews, and (f) not leave the country irregularly.76

			The general principle of non-refoulement is being applied in Romania. However, it is affected by certain exceptions in cases concerning so-called “undesirable” persons. The category of the so-called “undesirable” persons includes situations wherein classified information or “well-founded indications” suggest(s) that a foreigner, who is an asylum seeker or a person with a refugee status, intends to commit terrorist acts or other national security concerns are involved.77 At the same time, Romanian law does not provide for a special remedy against a decision concerning a refusal of entry. However, such decisions may be challenged before administrative courts possessing territorial jurisdiction over a given area.78

			From the point of view of legal certainty and returning of irregular migrants, while considering that Romania is an EU Member State, certain decisions of Romania’s Constitutional Court merit attention. In Decision no. 406 related to the status and regime of refugees in Romania,79 the Romanian Constitutional Court stated that it

			… has repeatedly ruled on the provisions of art. 5 point 2 of Government Ordinance no. 102/2000 regarding the status and regime of refugees in Romania, ruling, for example, by Decision no. 321 of April 18, 2006, published in the Official Monitor of Romania, Part I, no. 402 of May 9, 2006, that they do not contravene the provisions of art. 22 of the Constitution nor those of art. 3 of the Convention for the Protection of Human Rights and Fundamental Freedoms, regarding the prohibition of torture.

			In the context of the relationship between Romanian law and EU law, the Constitutional Court of Romania has taken a position according to which,

			… through the acts of transfer of some attributions to the structures of the European Union, they do not acquire, through its capacity, a “super-competence”, a sovereignty of their own. In reality, the member states of the European Union have decided to jointly exercise certain powers that, traditionally, belong to the field of national sovereignty. It is obvious that in the current era of the globalization of humanity’s problems, interstate developments and inter-individual communication on a planetary scale, the concept of national sovereignty can no longer be conceived as absolute and indivisible, without the risk of unacceptable isolation.80

			In another decision related to the aforementioned issue,81 the Constitutional Court of Romania stated that

			Therefore, by joining the legal order of the European Union, Romania accepted that, in the fields where the exclusive competence belongs to the European Union, regardless of the international treaties it has concluded, the implementation of the obligations resulting from them to be subject to the rules of the European Union. Otherwise, it would lead to the undesirable situation that, through the international obligations assumed bilaterally or multilaterally, the member state would seriously affect the competence of the Union and, practically, substitute it in the mentioned fields. That is why, in the field of competition, any state aid falls under the purview of the European Commission, and the procedures for contesting it belong to the jurisdiction of the Union. Therefore, in the application of art. 11 para. (1) and art. 148 para. (2) and (4) of the Constitution, Romania applies in good faith the obligations resulting from the act of accession, not interfering with the exclusive competence of the European Union and, as established in its jurisprudence, by virtue of the compliance clause included in the text of art. 148 of the Constitution, Romania cannot adopt a normative act contrary to the obligations to which it committed itself as a member state. Of course, all the previously shown have a constitutional limit, expressed in what the Court qualified as “national constitutional identity.”

			This stance of the Romanian Constitutional Court does not seem conducive to circumstances in which substantial tensions arise, in terms of the relationship between the national law of a Member State and EU law, with all the consequences of these tensions in the field of legal certainty.

			

			4. Conclusions

			It can be argued that considering the legitimate interests of affected states is also in the interest of irregular migrants, as it serves to safeguard the long-term functioning of the international (European) system of human rights protection. If affected states cannot sufficiently protect their legitimate economic, social, political, and geopolitical interests within the system of human rights protection (conversely, if these legitimate interests are not sufficiently addressed within the framework of the EU), then, in the long term, the functioning of the very system can be threatened. The threats to its existence (and effectiveness) can stem from electoral backlash that can put in power governments hostile to effective mechanisms of human rights protection. Another threat can be posed by a practice by which governments that formally abide by human rights standards may be incentivised to prevent migrants from ever reaching their borders via formal cooperation or collusion with states that do not respect such standards. As a result, migrants may never reach areas where they can enjoy the protection of their rights, thus being effectively deprived of them. Finally, artificial migrations can be used as a hostile policy, conducted by a non-abiding state and aimed at putting coercive pressure on an abiding state. The latter practice can be especially dangerous as, if tolerated, it incentivises further similar activities that may create the possibility of non-abating intensive artificial migration. If such intensive artificial migration is not addressed, it may not only create certain social tensions (which intense migrations typically do in the short term), but also pose a significant threat to the very security of a given state while also serving as a tool of intimidation at the disposal of authoritarian governments.

			From the point of view of legal certainty, it is important to highlight the issue of certain national courts questioning or diverging from the positions taken by the CJEU, particularly in the context of the effective primacy of EU law over national law. This relates to instances of national courts considering it their prerogative to be the final authority regarding the actual content (meaning) of EU law (most notably the treaties). It should also be noted that the linguistic and, perhaps more importantly, cultural differences that exist between different Member States of the EU may cause the understanding of particular sources of EU law to differ substantially in reality. This may be attributed to nuances in the legal cultures of particular states, as well as to issues connected to the translation and implementation of legal acts and CJEU case law. These difficulties may exist even when the formal status of appropriate legal acts and case law is not being questioned. If national courts independently diverge from the positions adopted by the CJEU, there may be different positions related to the formal content of EU law. This may impact the effectiveness of EU law and, at the same time, significantly decrease legal certainty in terms of both the legal systems of particular Member States and the EU as a whole.

			The problem outlined above adds additional layers of legal uncertainty. Law, by its very definition, cannot guarantee absolute certainty, but it should serve to maximise it to the highest possible degree. Natural deficiencies that manifest within the law82 may be exacerbated by conflicts between national courts (Member States) and the CJEU (the EU) related to primacy and the actual content of the law. These conflicts may become chronic. As a result, for a protracted time period, there may exist a significantly decreased degree of legal certainty that may extend, but may not be limited, to areas of law that regulate migration. This area of law seems particularly susceptible to the abovementioned problem, as it is also highly politicised and connected to some of the vital interests and dilemmas of the affected states and societies. This situation can be remedied in at least two ways. The first is the EU’s adoption of a framework that will effectively address the issue of migration in a way that is acceptable from the point of view of the interests and values of Member States. If such a solution were to be adopted, the risk of EU legal framework’s fragmentation is likely to decrease. The second direction involves giving the Member States more discretion in terms of choosing the way of dealing with the controversial challenges they face. This may reduce the incentive for the realisation of tensions between the legal systems of Member States and the EU.

			It should be added that the realisation of the principle of legal certainty is not the only value that should be considered in the context of legal issues related to migrations and migrants’ rights. Other values, including effectiveness of the law and national security, should also be considered when deciding in what circumstances decreased legal certainty may or should be tolerated. The need to pursue the realisation of the principle of legal certainty should be balanced with, in particular, the need to ensure both basic national security and effectiveness of the law.

			

			References

			Bibliography

			Chlebny, J. (2006) ‘Ustalanie okoliczności faktycznych w sprawie o udzielenie cudzoziemcowi ochrony’, Zeszyty Naukowe Sądownictwa Administracyjnego, 2006/6, pp. 52–63.

			Greenhill, K. M. (2010) ‘Weapons of Mass Migration: Forced Displacement as an Instrument of Coercion’, Strategic Insights, 9(1), pp. 116–159; https://doi.org/10.7591/9780801458668.

			Grote, R., Morales Antoniazzi, M., Paris, D. (2021) Research Handbook on Compliance in International Human Rights Law, Cheltenham: Edward Elgar Publishing.

			Hammond, T. G. (2015) ‘The Mediterranean Migration Crisis’, Foreign Policy Journal, 19 May 2015. [Online]. Available at: https://www.foreignpolicyjournal.com/2015/05/19/the-mediterranean-migration-crisis/ (Accessed: 19 October 2023).

			Huttunen J. (2022) Coercive engineered migration and the prevention of entry of asylum seekers – a choice between two evils for the receiving European States, Helsinki: University of Helsinki.

			Lalić Novak, G. (2024) ‘Return policies for irregular migrants and rejected asylum seekers in Croatia’, Central European Journal of Comparative Law, 5(1) (in press).

			Lazăr, I. (2023) ‘Considerations Regarding the Legal Regime and Theory of Illegal Migration in Romania’, Law, Identity and Values, 3(2), pp. 157–186; https://doi.org/10.55073/2023.2.157-186.

			Lazăr, I. (2024) ‘Some Considerations on the Practical Issues Related to Illegal Migration in Romania’, Central European Journal of Comparative Law, 5(1) (in press).

			Karolewski, I. P., Benedikter, R. (2018) ‘Europe’s refugee and migrant crisis: Political responses to asymmetrical pressures’, Politique Européenne, 60, pp. 98–132; https://doi.org/10.3917/poeu.060.0098.

			Elbert, L. (2024) ‘Irregular Migrants in the Slovak Republic: Return and Readmission’, Central European Journal of Comparative Law, 5(1) (in press).

			Meerbeeck, J. V. (2019) ‘The Principle of Legal Certainty in the Case Law of the European Court of Justice: From Certainty to Trust’, European Law Review, 1(41), pp. 276–279.

			Nicu, A. L. (2024) ‘The Practice of the Constitutional Court of Romania Concerning Migration and Refugee Affairs’, Central European Journal of Comparative Law 5(1) (in press).

			Otta, Š. (2023) ‘The Practice of National Constitutional Courts Concerning Migration and Refugee Affairs – The Czech Republic’, Law, Identity and Values, 3(2), pp. 211–237; https://doi.org/10.55073/2023.2.211-237.

			Polgári, E., Nagy, B. (2021) ‘The chances of observing human rights in an illiberal state: diagnosis of Hungary’ in Grote, R., Morales Antoniazzi, M., Paris, D. (eds.) Research Handbook on Compliance in International Human Rights Law, Cheltenham: Edward Elgar Publishing; https://doi.org/10.4337/9781788971126.00013.

			Ryszka, J. (2023) ‘Irregular Migration in Poland and the Importance of Readmission Agreements in Theory and Practice’, Law, Identity and Values, 3(2), pp. 239–263; https://doi.org/10.55073/2023.2.239-263.

			Spieker, L. D. (2020) ‘Framing and managing constitutional conflicts: How to stabilize the modus vivendi between the Court of Justice and national constitutional courts’, Common Market Law Review, 57(2), pp. 361–398; https://doi.org/10.54648/COLA2020031.

			Spyra, T. (2006) Granice wykładni prawa. Znaczenie językowe tekstu prawnego jako granica wykładni, Warszawa: Wolters Kluwer Polska.

			

			Šimonák, V., Scheu, H. C. (2021) ‘Back to Geneva: Reinterpreting Asylum in the EU’, European View, 20(1), pp. 237–238; https://doi.org/10.1177/17816858211061792.

			Žiga, T., Valič, P. H. (2023) ‘The Republic of Slovenia’s Return Procedures for Irregular Migrants and Asylum Applicants in Theory and Practice’, Law, Identity and Values, 3(2), pp. 311–342; https://doi.org/10.55073/2023.2.311-342.

			Töttős, Á. (2023) ‘Hungary’s Policy and Practice on Illegally Staying Migrants’, Law, Identity and Values, 3(2), pp. 343–363; https://doi.org/10.55073/2023.2.343-363.

			Várnay, E. (2022) ’The Hungarian sword of constitutional identity’, Hungarian Journal of Legal Studies, 63(2), pp. 79–106; https://doi.org/10.1556/2052.2022.00380.

			Wojciechowski, M. (2014) Pewność prawa, Gdańsk: Wydawnictwo Uniwersytetu Gdańskiego.

			Zorková, E. (2023) ‘Theory and Practice of Returning Irregular Migrants in the Czech Republic’, Law, Identity and Values, 3(2), pp. 365–384; https://doi.org/10.55073/2023.2.365-384.

			Judgements of the Court of Justice of the European Union

			Judgement of the Court of Justice of the European Union of 24 July 2023, case no. C-107/23 PPU, ECLI:EU:C:2023:606.

			Judgement of the Court of Justice of the European Union of 17 December 2020, case no. C-808/18, ECLI:EU:C:2020:1029.

			Judgement of the Court of Justice of the European Union of 2 April 2020, case nos. C-715/17, C-718/17 and C-719/17, ECLI:EU:C:2020:257.

			Judgement of the Court of Justice of the European Union of 19 November 2019, case no. C-585/18, C-624/18 and C-625/18, ECLI:EU:C:2019:982.

			Judgement of the Court of Justice of the European Union of 24 June 2019, case no. C-573/17, ECLI:EU:C:2019:530.

			Judgement of the Court of Justice of the European Union of 6 November 2018, case no. C-684/16, ECLI:EU:C:2018:874.

			Judgement of the Court of Justice of the European Union of 28 March 2017, case C-72/15, ECLI:EU:C:2017:236.

			Judgement of the Court of Justice of the European Union of 8 November 2016, case no. C-554/14, ECLI:EU:C:2016:835;

			Judgements of the European Court of Human Rights

			Judgement of the European Court of Human Rights of 17 January 2023, Daraibou v. Croatia, application nos. 84523/17.

			Judgement of the European Court of Human Rights of 18 November 2021, M.H. and Others v. Croatia, application nos. 15670/18 and 43115/18.

			Judgements of Polish courts

			Judgement of the Supreme Court of 28 March 2023, no. II NSNc 85/23, Lex no. 3512802.

			Judgement of the Supreme Court of 15 February 2023, no. II NSNc 16/23, Lex no. 3490779.

			Judgement of the Polish Supreme Administrative Court of 21 October 2023, no. I FSK 1104/22, Lex no. 3484894.

			Judgement of Supreme Administrative Court of 14 February 2023, no. I FSK 2040/22, Lex no. 3487409.

			

			Judgement of the Supreme Administrative Court from 24 March 2021, no. FSK 2099/19, Lex no. 3209271.

			Judgment of the Supreme Administrative Court from 2 July 2019, I FSK 119/17, Lex no. 2703336.

			Judgment of the Provincial Administrative Court in Białystok of 13 April 2023, no. II SA/Bk 145/23, Lex no. 3546573.

			Legal sources

			Act no. 162 of 21 May 2015 Administrative Procedure Code Zákon č. 162/2015 Z.z. Správny súdny poriadok.

			Act on the Residence of Foreigners in the Territory of the Czech Republic, no. 325/1999 Coll., on Asylum.

			Act of 12 December 2013 on Foreigners, Journal of Laws 2023, item 519, consolidated text, as amended.

			Act of 13 June 2003 on Granting Protection to Foreigners Within the Territory of the Republic of Poland, Journal of Laws 2022, item 1264, consolidated text, as amended.

			Act of 12 October 1990 on the Protection of the State Border, Journal of Laws 2022, item 295, as amended.

			Act of 14 June 1960 Code of Administrative Procedure, consolidated text Journal of Laws of 2023, item 775 as amended.

			Aliens Act, Official Gazette, no. 133/2020, 114/2022, 151/2022.

			Constitution of the Republic of Croatia, Official Gazette, no. 56/1990, 135/1997, 113/2000, 28/2001, 85/2010, consolidated text, 5/2014.

			Decision no. 64 of February 24, 2015, Official Monitor of Romania, Part I, no. 286 of April 28, 2015.

			Decision no. 406 related to the status and regime of refugees in Romania, Official Monitor, Part I no. 511 of 13 June 2006.

			Decision no. 148, Official Monitor of Romania, Part I, no. 317 of May 12, 2003.

			General Administrative Procedure Act, Official Gazette, no. 47/2009, 110/2021.

			International and Temporary Protection Act, Official Gazette, no. 70/2015, 127/2017, 33/2023.

			Law on International Protection, Official Journal of the Republic of Slovenia, no. 16/17, officially consolidated text.

			Ordinance of the Minister of Internal Affairs and Administration of 13 March 2020 on the Temporary Suspension or Restriction of Border Traffic at Certain Border Crossing Points (hereinafter: the Ordinance on the Temporary Suspension, Journal of Laws 2020, item 435, as amended.

			
				
						1  The character of this imperial rule varied for different nations over time. Examples include the Kingdom of Hungary within Austro-Hungary after the compromise of 1867 and the Kingdom of Poland under Russian rule during 1815–1832. Each of these respectively serves as an example of a very substantial autonomy within historical borders and a relatively limited autonomy exercised on only a portion of the historical territory. 

						2  Such events are often identified as a migration crisis. It is important to note that migrants do not constitute a homogenous or single group. See Hammond, 2015, p. 3. The refugee migration created friction between certain EU member states and was asymmetrical, especially in Central European countries. This asymmetry was seen as a significant reason for diverse interests in different EU countries, which makes implementation of a coherent EU policy particularly difficult. See Karolewski and Benedikter, 2018, p. 113. 

						3  This term refers to cross-border movements of populations that are created intentionally to induce pression from target states. It is noted that, in this context, doubts may arise about whether states facing such hostile policies should be able to derogate from their obligations related to expulsion. See Huttunen, 2022, abstract.

						4  It is argued that the nature of this principle, as interpreted by the Court of Justice of the EU, can be understood by dwelling into the past. The political logic of the principle of legal certainty, which favours the political order, was arguably the first to emerge. From Antiquity to the Middle Ages, the need to ensure law’s stability and accessibility is argued to have ensured the effectiveness of rules established by authorities rather than the protection of individuals. The three other logics, which are argued to have particular impacts on the development of the principle of legal certainty, include the Cartesian logic, theory of social contract, and development of individual rights. Montesquieu connected the Cartesian logic of legal certainty with its subjective logic. The 19th century is said to have continued the quest for certainty initiated by the scientific revolution. This century also set the stage for the German Rechtsstaat, French État de droit, and theorisation of the older English rule of law, which have in common the idea of a political power that guarantees individual rights and is subjected to legal principles such as legal certainty. In the 20th century, some scientific discoveries, such as Heisenberg’s principle of certainty, undermined the claims of legal certainty. See Meerbeeck, 2016, pp. 276–279.

						5  Spyra, 2006, cited in Wojciechowski, 2014, p. 10.

						6  These were pointed out by J. Wróblewski. See Wojciechowski, 2014, p. 27.

						7  No. I FSK 1104/22, Lex no 3484894.

						8  Judgment of the Polish Supreme Administrative Court from 2 July 2019, I FSK 119/17, Lex 2703336 and, inter alia, judgement of the Polish Supreme Administrative Court from 24 March 2021, FSK 2099/19, Lex no. 3209271.

						9  No. II NSNc 85/23, Lex no. 3512802. 

						10  According to Art. 2 of the Polish Constitution, the Republic of Poland is a democratic state ruled by law that realizes the principle of social justice.

						11  No. II NSNc 16/23, Lex no. 3490779.

						12  Case no. C-107/23 PPU, ECLI:EU:C:2023:606, para. 114.

						13  Case no. C-72/15, ECLI:EU:C:2017:236, para. 161.

						14  Cases nos. C-585/18, C-624/18, and C-625/18, ECLI:EU:C:2019:982, paras. 158–160.

						15  Case no. C-573/17, EU:C:2019:530, paras. 77 and 79.

						16  See also CJEU judgments of 8 November 2016, case no. C-554/14, EU:C:2016:835; and of 6 November 2018, case no. C-684/16, EU:C:2018:874.

						17  Case no. C-808/18, ECLI:EU:C:2020:1029, paras. 288 and 289.

						18  Polgári and Nagy, 2021, cited in Töttős, 2023, p. 360.

						19  Töttős, 2023, p. 360–361.

						20  Šimonák and Sheu, 2021, cited in Töttős, 2023, p. 361.

						21  Töttős, 2023, p. 352.

						22  Ibid.

						23  Várnay, 2022, cited in Töttős, 2023, p. 353.

						24  Spieker, 2020, cited in Töttős, 2023, p. 353. 

						25  Töttős, 2023, p. 353. 

						26  Huttunen, 2022, abstract.

						27  This is connected to the real danger of using coercive engineered migration as part of broader activities aimed at legitimising or facilitating military aggression. It should also be noted that, based on the historical examples, coercive engineered migrations used as a tool to obtain different types of concessions may be seen as instruments with reasonable probability of resulting in success or partial success. Such instances include Libya obtaining financial aid from the EU (defined as a partial success, 2006); Nauru obtaining financial aid from Australia (defined as a success, 2004); North Korea obtaining financial aid as well as political support from China (defined as a success, mid 1990s), Albania obtaining food aid, financial credits, and other assistance from Italy (defined as a success, 1990–1991); Vietnam obtaining political-diplomatic recognition as well as aid (defined as a success, 1989–1990s); East Germany obtaining financial aid from Sweden (defined as a success, 1984–1985); East Germany obtaining aid, technical assistance, and border fixity from West Germany (defined as a success, 1983–1986); Honduras obtaining military aid, training, and a security pact from the United States (defined as a success, early 1980s); Thailand obtaining financial aid from the United States and France (defined as a success, 1982); and Haiti obtaining financial and military aid from the Unites States (defined as a success, 1979–1981). See Greenhill, 2010, pp. 120–121.

						28  In this context, the decision of 14 February 2023, no. I FSK 2040/22, Lex no. 3487409, of the Polish Supreme Administrative Court merits attention. It was connected to the status of a judge who was nominated in a procedure that was controversial as to its validity. The scope of this work does not allow for a more in-depth analysis of this controversy or its roots. Nevertheless, it was argued before the court that, among other things, the controversial status of judges makes such judges uncertain about their future if the government in power at the time of the ruling were to lose power. Consequently, such judges were argued to support the current government’s “propaganda.” The Supreme Administrative Court decided that the particular circumstances of this judge can lead one to assume that there may be an infringement of the standards of independence and impartiality. Factors such as him previously being a judge of the Provincial Administrative Court and his evaluation by a judge of the Supreme Administrative Court, as well as the opinion of the president of the Provincial Administrative Court in Poznan (his candidacy was deemed to be exceptional), were considered dully. 

						29  Journal of Laws 2023, item 519, consolidated text, as amended.

						30  Journal of Laws 2022, item 1264, consolidated text, as amended.

						31  Act of 14 June 1960 Code of Administrative Procedure (consolidated text Journal of Laws of 2023, item 775 as amended).

						32  Ryszka, 2023, p. 243. 

						33  The status of a refugee is also granted, based on Art. 13 subsection 2 of this legal act, to a minor born in the territory of Poland who is a child of a foreigner who was granted the status of a refugee in Poland. 

						34  Chlebny, 2006, p. 53, cited in Ryszka, 2023, p. 244. 

						35  Additionally, the given person must not be willing or able to benefit from protection in the country of origin.

						36  Ukraine was later excluded from the list of affected countries.

						37  Journal of Laws 2020, item 435, as amended.

						38  Journal of Laws 2022, item 295, as amended.

						39  Judgment of the Provincial Administrative Court in Białystok of 13.04.2023, II SA/Bk 145/23, Lex No 3546573.

						40  Case nos. C-715/17, C-718/17, and C-719/17, ECLI:EU:C:2020:257, paras. 143, 145.

						41  Moreover, recent changes in the Polish political landscape seem to indicate the possibility of a change in the dynamics of the aforementioned tensions. This is because of the results of recent parliamentary elections in Poland. It is noteworthy that the probable new parliamentary majority is unlikely to be able to overturn the expected presidential veto as regards the relevant changes in statutory law. As a result, assuming a lack of a compromise between major political actors, certain tensions within the Polish law and between the Polish law and EU law may persist. It is worth highlighting that the relevant practices of state authorities as well as the content of statutory law are largely determined by political factors. 

						42  Elbert, 2024. 

						43  Elbert, 2024.

						44  Elbert, 2024.

						45  Elbert, 2024.

						46  Zákon č. 162/2015 Z.z. Správny súdny poriadok.

						47  Elbert, 2024.

						48  Elbert, 2024.

						49  Act no. 326/1999 Coll., on the Residence of Foreigners in the Territory of the Czech Republic. 

						50  Act no. 325/1999 Coll., on Asylum.

						51  Zorková, 2023, p. 367.

						52  Judgment from the 15 March 2017, case no. C-528/15, ECLI:EU:C:2017:213, para. 45. 

						53  Case no. Pl. ÚS 5/12. 

						54  Otta, 2023, p. 219.

						55  Otta, 2023, p. 221.

						56  Otta, 2023, pp. 219–220. 

						57  Otta, 2023, p. 235. 

						58  Official Gazette, no. 56/1990, 135/1997, 113/2000, 28/2001, 85/2010—consolidated text, 5/2014.

						59  Official Gazette, no. 133/2020, 114/2022, 151/2022.

						60  Official Gazette, no. 70/2015, 127/2017, 33/2023.

						61  Lalić Novak, 2024.

						62  Lalić Novak, 2024.

						63  Official Gazette, no. 47/2009, 110/2021.

						64  Lalić Novak, 2024.

						65  Lalić Novak, 2024.

						66  Lalić Novak, 2024.

						67  Lalić Novak, 2024.

						68  Application nos. 15670/18 and 43115/18, 18 November 2021.

						69  Daraibou v. Croatia, application no. 84523/17, 17 January 2023.

						70  See para. 319 of the abovementioned decision and the case law cited therein. 

						71  See paras. 68 and 84 of the aforementioned decision.

						72  Žiga and Hacin Valič, 2023, p. 336. 

						73  Official Journal of the Republic of Slovenia, no. 16/17, officially consolidated text.

						74  Žiga and Hacin Valič, 2023, p. 325.

						75  Žiga and Hacin Valič, 2023, p. 329. 

						76  Lazăr, 2023, pp. 176-177; Lazăr, 2024.

						77  Lazăr, 2024.

						78  Lazăr, 2024.

						79  Official Monitor, Part I no. 511 of 13 June 2006, cited in Nicu, 2024. 

						80  Decision no. 148 of 16 April 2003, published in the Official Monitor of Romania, Part I, no. 317 of 12 May 2003, cited in Nicu, 2024, in press.

						81  Decision no. 64 of 24 February 2015, published in the Official Monitor of Romania, Part I, no. 286 of 28 April 2015, cited in Nicu, 2024, in press.

						82  These may include issues such as questionable quality of the legislation, contexts of different pieces of legislation contradicting each other, lack of uniformity in terms of case law created by national courts, and excessively high pace of changes within the law.

				

			
		

	
		

		
			Chapter XIII

			Migration Based on Refugee Deals Across the World: Comparisons with the EU-Turkey Deal

				
					[image: ]
				

			Ľudmila Elbert

			Abstract

			Refugee deals are increasingly prevalent as states attempt to transfer their obligations under the Refugee Convention. The EU-Turkey deal, originally in the form of the Statement, is the most discussed deal within the European states, however, it is not the only deal considering the status of the refugees. This study aims to examine various refugee deals and compare them with the EU-Turkey deal. The comparative elements are based on the Michigan Guidelines on Protection Elsewhere, which defines basic pre-conditions for compliance with state´s obligations under the Refugee Convention within the arrangements with third states. Therefore, this study discusses the legal nature of selected refugee deals, their compliance with the international refugee law and human rights law, and the necessity for safeguards. The analysis reveals that each arrangement is different. Although all refugee deals aim to strengthen the border security of states and prevent human-trafficking, they have different objectives for transferring asylum seekers, different modus operandi, and impacts on human (and refugee) rights of the asylum seekers. A significant finding is that each asylum case should be assessed individually to ensure that the rights of particular person guaranteed by particular states are not infringed.
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			1. Introduction

			The EU-Turkey refugee deal was adopted as the EU-Turkey statement. The form of this deal differs from similar arrangements across other regions of the world, such as North and South American and Oceania. Accordingly, to clarify and reflect the fact that the terminology is not legally correct, this article uses the term “refugee deal” to refer to arrangements regarding the responsibilities of State Parties of the UN Convention Relating to the Status of Refugees (1951) (the Refugee Convention).1

			The EU-Turkey deal was not the first and only refugee deal. European States have had opportunities to be inspired by other refugee deals in addressing their international obligations. Along these lines, the European Union had a chance to learn from previous refugee deals and their ineffectiveness, as well as violations of asylum law and the rights of asylum seekers or humans as such. In particular, participants in future deals should take note of the negative legal implications that such agreements have already had for human rights.

			Refugee deals (i.e. offshore asylum policies or cooperative asylum arrangements) play a huge role in border control regimes in several states. Notably, outsourcing asylum to a third country has become a global trend since the 9/11 terrorist attacks; specifically, this strategy has been used to achieve greater border control and security. Outsourcing states provide funding for asylum systems and border control, including for the transit or diversion of asylum seekers by third countries. For example, the EU has provided funding to countries such as Albania, Libya, Niger, Tunisia, and Turkey to help them work with asylum seekers before they reach Europe. Similarly, the United Kingdom (UK) is planning to provide funding to Rwanda to support the transfer of migrants arriving in the UK by boat.

			Despite their intended purpose, as highlighted by the United Nations High Commissioner for Refugees (UNHCR),2 refugee deals that involve transferring asylum seekers to third countries can exacerbate issues of human trafficking and various forms of exploitation. The UNHCR therefore provides alternatives to such transfers, including resettlement programmes, family reunification measures, and humanitarian visas. There are also serious concerns regarding breaches of international legal obligations related to the principle of non-refoulement. Specifically, such breaches may occur when a State Party bound to the Refugee Convention sends a refugee with a well-founded fear of persecution back to their country of origin or to another State in which the refugee may be unsafe. In most cases, asylum seekers are not able to secure regular, safe transportation to a potential country of asylum, especially the UK.3 Moreover, transferred asylum seekers have no access to effective judicial protection and due process. In 2021, the UNHCR stated in its Annex to the UNHCR Note on the Externalization of International Protection4 that policies and practices for the externalisation of international protection to avoid responsibility or to shift burdens are contrary to the Refugee Convention and principles of international cooperation and solidarity. Such policies include unilateral or cooperative measures to intercept or prevent the arrival of asylum seekers and the processing of asylum claims in or by a third State without adequate safeguards that shift the burden of international protection to other States.

			Whether we are talking about externalizing, offshoring, outsourcing, or regionalizing asylum and migration management or cooperative asylum arrangements that shift the responsibility of asylum, we are always talking about some form of refugee deal. In Europe, the topic of migration is primarily of a political nature. Notably, the topic of migration is often misused or even abused by States even if they are barely affected by the so-called ‘migration crisis’.

			From a legal point of view, we need to differentiate between refugee law and migration law. Although both areas of law deal with state border crossings, they are not the same. The rules of migration and refugee law are only connected when the migrant is in the position of a refugee (per the conditions established in the Refugee Convention) and is crossing the borders of a particular State in order to seek protection. The rules of refugee law are not applicable when the migrant does not qualify as a refugee. Therefore, the rules of refugee law and migration law need to be distinguished. Refugee and asylum law aim to protect human rights and humanity in general; meanwhile, migration law aims to protect the security and economy of the State.5 The validity of refugee law for a particular migration case is determined based on which category of “foreigner” the person in question falls into.6 Regarding this terminology, we must differentiate between the terms “migrant” and “refugee”, which refer to two distinct statuses of person from the point of view of refugee and asylum law. A “migrant” is a broad status applicable to persons seeking better living conditions abroad; meanwhile, a “refugee” is a status applicable to persons seeking international protection against persecution in their countries of origin. In the case of the massive influx of migrants to European states, this difference in terminology often did not apply given a lack of border controls (for better or worse in terms of the protection of the refugees).7 It is appropriate here to make clear that the UNHCR’s mandate situates the status of “refugee” as covering not only persons with a well-founded fear of persecution on certain grounds, but also other large groups of persons without the protection of their country of origin. An essential element in this delineation of refugee status is the crossing of international borders to flee conflicts; human rights violations; breaches of international humanitarian law; or serious harm based on political, social, or economic reasons and changes in one’s home country.8

			Any offshoring asylum arrangement mainly impacts migration based on existing refugee policies—border States are not able to determine whether incoming persons are refugees or economic migrants without further examining their status on these terms. One of the prerequisites for permitting the transfer of refugees to a third country is the fulfilment of the elements of effective protection.9 According to the UNHCR,10 effective protection is especially important in the context of the secondary movements of refugees and asylum seekers. The blanket designation of a state as safe may lead to a situation in which the individual circumstances of an asylum seeker’s position make her/his country unsafe for her/him. Such persons have no obligation under international law to seek international protection at the first effective opportunity, but also have no right to choose which country will examine their claim for international protection (e.g. asylum).

			In applying any measure to transfer refugees to a third country, a State should be aware of its obligations according to international law and the specific circumstances of the case at hand. Regarding the assessment of effective protection for transferred persons in a third country, the UNHCR11 recommends the evaluation of several elements as critical factors in relation to the third country, including (not exhaustively) whether: a) there is any risk that the transferred person will be subjected to torture or cruel, inhuman, or degrading treatment or punishment; b) there is respect for fundamental human rights following applicable international standards; c) there is any risk that the third country would send the transferred person to another country without effective protection; d) the third state has explicitly agreed to readmit the transferred person as an asylum seeker or a refugee; e) the actual practice of the third country is in compliance with the international refugee instrument and basic human rights instruments, with particular attention to its compliance with the Refugee Convention (regardless of whether the third country is a State Party to the Refugee Convention); and f) the third country grants the person access to fair and efficient procedures for the determination of refugee status. In general, if refugees enjoy the fundamental human rights common for citizens and foreigners, these rights are generally assured, due process of law is acknowledged, and measures of appeal and judicial review permit examination of the merits and legality of administrative decisions, the country is recognised as providing sufficient protection to refugees.12

			The measures for transferring refugees to a third country are based on other concepts of protection. To ensure the implementation of such international legal obligations, academics gathered at the Colloquium on Challenges in International Refugee Law in 2007 and prepared the Michigan Guidelines on Protection Elsewhere.13 The guidelines refer to situations in which a State acts on the basis that the protection needs of a refugee should be considered or addressed somewhere other than in the territory of the State where the refugee has sought, or intends to seek, protection. It reflects the minimum requirements imposed by international law within the implementation of the protection elsewhere policies, particularly those related to the possibility of the implementation of the protection elsewhere practices (legitimacy), respect for refugee rights, and safeguards.

			The purpose of this chapter is to comparatively analyse refugee deals from different parts of the world, such as Europe, America, and Australia in light of these requirements. Ultimately, this chapter aims to identify the elements of protection elsewhere policies. The article is divided into four sections. The first section outlines examples of refugee deals from different parts of the world and their legal natures. The second section examines the safe third country concept and compliance with refugee rights based on the Refugee Convention (especially the principle of non-refoulement). The third section discusses safeguards from the view of particular refugee deals. The fourth section deals with the failure of solidary between States and the possibilities related to future refugee deals.

			2. Refugee deals

			In recent decades, many State Parties to the Refugee Convention adopted various measures to fight smuggling and human trafficking; however, in practice, they did so to discourage persons from seeking protection as refugees in developed countries. Although such measures differ (e.g. from visa requirements to deportation chains), their purpose is the same: to prevent persons from accessing the opportunity to be granted protection in the territory of the State in which they are seeking protection (in relation to all refugees or certain categories) based on a transfer to a third country in which the person will find protection.14

			This phenomenon related to refugee deals is not new. At the beginning of the 20th century, Palestine—under American and British mandates—used visa restrictions, naval interceptions, island detention centres, and other practices to block the arrivals of Jews fleeing Europe, which continued throughout the atrocities of World War II. Meanwhile, countries such as the Dominican Republic and Ecuador welcomed Jewish refugees to gain political and economic support. Earlier, during World War I, Armenians, Greeks, and Russians sought protection as refugees through the Nansen Office and Intergovernmental Committee of Refugees.15

			Today, refugee deals are referred to as “cooperative asylum arrangements”. In this context, the responsibility for asylum shifts from the State in which the refugee seeks protection mostly to developing countries. Although these arrangements differ, they all externalise the basic functions of border control in relation to asylum processing and protection16 to a third country.

			2.1. The EU-Turkey deal

			In the EU legal system, the Dublin III Regulation is the main legal tool used to determine which country is responsible for making decisions about asylum applications.17 Such determinations should be based on the following criteria (in hierarchical order): family considerations, the recent possession of a visa or residence permit in a Member State, and whether the applicant has entered the EU irregularly or regularly.18 During the massive influx of migrants, the Dublin III Regulation placed the responsibility for asylum applications on EU Member States based on the criterion of the first entry; this placed huge pressure on States such as Greece, Italy, Slovenia, and Hungary. The asylum systems of these countries were overburdened and contested, giving rise to reforms across the whole Common European Asylum System based on the principle of solidarity and the fair sharing of the responsibility for examining asylum applications.19 This is the subject of this part of the chapter.

			In response to massive migration flows from countries in the Middle East, Asia, and Africa, which peaked in 2015, EU Member States started to look for solutions to the high numbers of migrants coming to Europe day after day. These high rates of incoming migrants were due to issues such as armed conflict in Syria; drought across the Middle East; imbalances in security in Pakistan and Afghanistan; the persecution of Rohingya people in Myanmar; war, conflicts, and uninhabitable conditions in central African states (Sahel); and very low living standards in these countries. Additionally, asylum seekers were also coming to Europe from the countries of their first asylum, such as Turkey or Jordan, which had the highest numbers of asylum seekers.20 The main issue was that the high number of incoming migrants could not be processed by the relatively low number of migration office staff in EU Member States, especially these on the outer side of the Schengen borders.

			In 2015, the EU-Turkey deal, in the form of the EU-Turkey statement, was adopted.21 The statement was published in the form of a press release on the European Council website, which clarifies the commitments of both parties. Turkey’s main commitment was the readmission of every irregular migrant from Greece based on the rules of international and EU law (especially the prohibition of collective expulsion and the principle of non-refoulement), which was based on the main goal of ending the suffering of migrants and maintaining public order. Greece’s commitment was to ensure that every migrant arriving to Greece would be duly registered and that Greek authorities would individually process every asylum application. If migrants did not apply for asylum or their applications were unfounded or inadmissible, they would be returned to Turkey at the cost of the EU. The EU-Turkey deal established that for every Syrian migrant returned from Greece to Turkey another Syrian would be resettled from Turkey to the EU based on the UN Vulnerability criteria.22 Therefore, the EU-Turkey deal did not apply to every irregular migrant, but only Syrian refugees.

			The EU-Turkey deal had very limited positive consequences. Notably, although migrants’ incomes declined immediately following the adoption of the EU-Turkey deal, this trend did not last a long time. Specifically, statistics23 show that the numbers of migrants coming to European countries have increased annually, including after the adoption of the EU-Turkey deal. The EU-Turkey deal also led to the partial closing of Turkey’s borders with European countries, which positively impacted the workload of asylum systems in Greece and Italy.24 However, the change in migration routes put more pressure on the asylum systems of Spain and France. Broadly, the EU-Turkey deal mainly changed migration routes, leading to routes that were much more dangerous than those that stretched through Turkey.25

			The EU-Turkey deal has been the subject of much discussion. It was originally announced as a non-binding statement—a political agreement between the members of the European Council, the heads of States or governments of the Member States, and Turkey. The legal obligations of each party were not considered. (The legal review was part of the judicial review by the European Court of Justice (“ECJ”), which is detailed below in the discussion of safeguards).

			2.2. The US-Canada deal

			In December 2002, the United States and Canada adopted a bilateral agreement for cooperation in the examination of refugee status claims from nationals of third countries (the “US-Canada deal”)26 as part of the Smart Border Action Plan. This deal was designed to enhance the States’ sharing of responsibility for refugee status claims. As Macklin27 stated, the deal has two components. First, the readmission component, which establishes that the country of last presence shall accept the return of an asylum seeker from the receiving country, the refugee determination, which maintains that the Party that ultimately admits the asylum seeker shall also adjudicate the refugee claim. This Party should also prevent chain refoulement or the refugee in orbit problem, in which the claimant moves from one country to another until she/he returns to her/his country of origin without a refugee determination process.

			According to the aim of the document, we can compare the US-Canada deal to the Dublin Regulation in EU law. The purpose of the US-Canada deal is to ensure that refugee claimants can access a refugee status determination system. Responsibility for determining the refugee status claim rests on the receiving country rather than the country of last presence. The receiving country determines that the refugee claimant a) has in its territory at least one family member with refugee or lawful status, b) has in its territory at least one family member aged at least 18 years old with a pending and eligible claim for refugee status, c) is an unaccompanied minor, or d) arrived to its territory with valid visa or other admission document or without being required to obtain a visa by only the receiving country. Just after the final determination of refugee status, the country of last presence may be required to accept the return of the refugee status claimant (Art. 4 of the US-Canada deal). Notably, the purpose of the Dublin Regulation is to ensure access to the asylum procedures and the examination of the application by a clearly determined EU Member State depending on the age of the claimant, legal presence of her/his relatives in EU Member States, family unification, possession of a valid residence document of visa, or irregular crossing of the EU Member State’s border. The difference between these agreements is in the legal nature of the US-Canada deal, which is an international treaty governed by the rule of the international law, especially the Vienna Convention on the Law of Treaties.

			2.3. The UK-Rwanda deal

			In April 2022, the UK’s Home Office28 announced the signing of the Migration and Economic Development Partnership with Rwanda.29 For the provision of an asylum partnership arrangement, a memorandum of understanding between the UK and Rwanda30 was adopted in April 2022. With this memorandum, the UK sought to officially tackle illegal migration and break the business model of people-smuggling gangs. The goal of the UK-Rwanda deal was to relocate asylum-seekers arriving to the UK to Rwanda, where their asylum claims would be processed. This relocation strategy would mainly be applied when the applicant in question would be considered inadmissible to the asylum system because she/he passed through or has a connection with the safe country.31 In such a case, the applicant’s claim for international protection would be rejected and the applicant would be given the option to stay in Rwanda or return to her/his country of origin. The UK-Rwanda refugee deal is a part of the New Plan for Immigration in the United Kingdom. This plan was introduced in response to the collapse of the UK’s asylum system under the pressure of high numbers of irregular migrants to the UK. According to the UK government, the purpose of the deal is to fight irregular migration to the UK, including smuggling via small boats across the Channel, and to help those in the need of the protection. As a State Party to the Refugee Convention and other major human rights conventions, Rwanda has already been providing help to refugees, mainly from Burundi and the Democratic Republic of Congo.32

			The UK-Rwanda deal is interesting from the legal point of view. Specifically, it is notable that is a “memorandum of understanding” rather than a treaty. Further, the memorandum (as well as its Addendum) explicitly states near the end of its introduction that it is not binding at the level of international law. However, the memorandum contains obligations for both its Parties (point 16). According to Goddard,33 this deal may have been designed as a memorandum of understanding because this style of agreement does not have to be presented to Parliament prior to being ratified.

			However, the memorandum of understanding was the subject of a review by the International Agreements Committee of the House of Lords34 published in October 2022. In the view of the Committee, this memorandum of understanding may breach Art. 31(1) of the Refugee Convention, which precludes penalisation for the irregular crossing of borders; Art. 33 of the Refugee Convention, which regulates the non-refoulement principle; and Art. 3 of the European Convention on Human Rights (ECHR), which covers the right to be free from torture, inhuman, or degrading treatment. Moreover, the Committee pointed out that Rwanda is not a State Party of the ECHR. Because the memorandum of understanding is non-legally binding, its commitments are not subject to judicial review, and it does not open onto dispute resolutions involving outside entities, neither individuals nor the Parties to the arrangement can ensure the rights of those affected are protected once they have been transferred to Rwanda. Further, as suggested above, because the agreement takes the form of a memorandum of understanding, Parliament did not have an opportunity to consider the agreement’s compatibility with the UK’s obligations under international law.

			The memorandum may have been inspired by the EU-Turkey deal, which was also adopted in a form that prevents it from being subject to a review from the legal point of view by the affected individuals. While State actions based on refugee deals may be contested by individuals, refugee deals themselves cannot. Notably, the actions of the European Court of the Human Rights (ECtHR) were decisive in the implementation of both the EU-Turkey and UK-Rwanda deal. The deals may also be differentiated in terms of judicial review—the ECJ dismissed claims for the annulment of the EU-Turkey deal without any deeper consideration of its compatibility with EU and international law, while the UK Supreme Court considered the legal aspects of the UK-Rwanda deal and legal obligations of the UK (for more details on this matter, see the below discussion on safeguards).

			2.4. The Australia-Nauru deal

			The history of the Australian government’s policy on offshore processing may be traced to the Pacific Solution policy. This policy was based on the Tampa Affair, during which the Australian government blocked the MV Tampa, a Norwegian freighter, from entering Australia after it had rescued 433 asylum seekers at sea. The asylum seekers were taken on board Australian naval vessels and transferred to Nauru for detention and processing in offshore centres.35 Nauru is not the only country to which asylum seekers have been transferred; Australia also has such arrangements with the Manus Island in Papua New Guinea and Christmas Island. Generally, Australia automatically sends asylum seekers arriving by boat to Nauru or Manus Island, where they await the determination of their refugee status. Primarily, these asylum seeks come from the Middle East or South Asia. If their processing is successful, the migrants receive refugee visas and basic resettlement support to live and work on the islands.

			Given that Australia’s arrangement with Nauru remains in effect, this part discusses the Australia-Nauru deal adopted in August 2012 in the form of a memorandum of understanding. The purpose of this deal was to establish the transfer of asylum seekers who had arrived in Australia by sea without valid visas to Nauru to await the assessment of their asylum claims in accordance with Nauru’s legislation. If the asylum seekers were recognised as refugees, they could settle in Australia. As of July 2013, Australia announced that any asylum seeker who arrived by sea without authorisation would not be settled in Australia even if she/he was eventually determined to be a refugee. Therefore, in August 2013, Australia and Nauru signed another memorandum of understanding36 under which Nauru committed to allowing individuals in need of international protection to settle within its territory. This memorandum contains obligations for Nauru in relation to non-refoulement, mainly to allow for the assessment of refugee status or to permit it to be made.37 However, in 2021, a new memorandum of understanding38 was signed between Australia and Nauru for an unlimited period of time.39 Although the arrangement with Papua New Guinea ended in 2021, there are more than one hundred people left without permanent residency or citizenship, and Nauru is expected to continue to host refugees in the future. According to Refugee Council,40 on October 2023, there were still 2 people on Nauru from previous transfers and 11 people detained in the regional processing centre after being transferred in September.

			With this memorandum of understanding, Australia transferred its responsibilities based on the Refugee Convention to Nauru. The UNHCR41 points out that an arrangement agreed upon by two Contracting States to the Refugee Convention does not extinguish the legal responsibility of the transferring State (Australia) for the protection of asylum seekers affected by the arrangements. Accordingly, Australia and Nauru have shared and joint responsibility to ensure the compatibility of the treatment of all transferred asylum seekers with obligations under international law, especially the Refugee Convention.

			Meanwhile, this arrangement also has a huge impact also on host communities in Nauru. The Nauruan government received more than USD 3 billion from Australia between 2001 and 2022. Further, industries responsible for the asylum procedures and the resettlement of the refugees in Nauru have provided employment for many local residents. To further improve local conditions, Australia has also supported development in Nauru by constructing a new hospital, school, courthouse, and road system.42 The Australia-Nauru refugee deal is therefore a good example of how refugee deals can help local communities in the receiving state.

			3. Third Countries’ Relations to the Refugee Convention

			The relation of a third country to the Refugee Convention is crucial. The Michigan Guidelines state that the protection elsewhere policies are compatible with the Refugee Convention as long as they ensure that refugees enjoy the rights guaranteed by the Convention in the receiving State. Such a State does not have to be a Party of the Refugee Convention; however, a so-called “sending” (or “offshoring”) state has to make an empirical assessment that refugees will enjoy the rights based on the Refugee Convention.

			As Foster43 pointed out, one problem may be the obligation of the State Parties of the Refugee Convention to cooperate with the UNHCR to facilitate its duty to supervise the application of the provisions of the Refugee Convention. If a State transfers a refugee to a third country as non-State Party of the Refugee Convention, it breaches its cooperation obligation in relation to the UNHCR and has no authority to supervise the positions of the refugees in such a third country. Moreover, the State Parties of the Refugee Convention are obligated to submit to the jurisdiction of the International Court of Justice in relation to any dispute between parties to the Convention, which cannot be transferred to a third country that is not a State Party of the Convention. Therefore, a third country receiving refugees from a sending State has to be a Party of the Convention to fulfil the international obligations of the sending State.

			The Refugee Convention covers several refugee rights, such as non-discrimination (Art. 3), religion (Art. 4), movable and immovable property (Art. 13), artistic rights and industrial property (Art. 14), the right of association (Art. 15), access to the courts (Art. 16), rationing (Art. 20), education (Art. 22), administrative assistance (Art. 25), freedom of movement (Art. 26), identity papers (Art. 27), fiscal charges (Art. 29), non-penalisation for illegal entry or presence (Art. 31(1)), freedom form constraints on movement unless shown to be necessary and justifiable (Art. 31(2)), protection against refoulement (Art. 33), and consideration for naturalisation (Art. 34). However, in order to consider the ability of a State to transfer refugees in accordance with the protection elsewhere policy, the sending State must ensure that the third State (as receiving State under the Refugee Convention) respect the right of the refugee not to be removed or expelled to a country where their life or freedom would be threatened on account of her/his race, religion, nationality, membership in a particular social group, or political opinion (principle of non-refoulement)”.

			The determination of refugee status does not make a person a refugee; the State Party to the Refugee Convention only confirms the status already held by a person who meets the requirements of refugee status. Refugees are entitled to the rights guaranteed by the Refugee Convention—not only Art. 33 (non-refoulement), but also other rights—as soon as they are under the jurisdiction of the State Party or present within its territory. If the state party wants to transfer its protective responsibilities under the Refugee Convention to another state, it needs to make sure that every right is respected in that country—not just the right of protection against the risk of refoulement.44 Along these lines, the UK-Rwanda deal has been criticised by the UK Supreme Court.45 The Supreme Court of Israel has already ruled that Rwanda has not respected the right to settle of those who were transferred to its territory per the Rwanda-Israel deal and who were at risk of refoulement.46

			The preamble of the Refugee Convention expressly states the commitments of State Parties to assure refugees the widest possible exercise of fundamental rights and freedoms, with a clear catalogue of their rights. Therefore, Hathaway and Foster47 are of the opinion that it would surely be antithetical to the Convention’s very essence to read it as allowing a State Party to forcibly expel a refugee to a State known not to deliver those rights. Moreover, within the concept of effective protection, the obligation of non-refoulement is not the only one. As the High Court of Australia48 observed, the transferred refugee may have none of the other rights which Australia (the contracting State) is bound to accord to persons found to be refugees…Thus when the (State) Act speaks of country that provides protection…it refers to provision of protection of all the kinds which parties to the Refugee Convention and Protocol are bound to provide to such persons. Those protections include, but are not limited to, protection against refoulement.

			The reasoning behind such measures related to the transferring of refugees to third country is based on the fact that Refugee Convention does not provide the positive right to be granted asylum. The protection mechanism of the Refugee Convention depends on the principle of non-refoulement,49 but it does not explicitly obligate a State to grant asylum or another form of protection on its territory. The Refugee Convention also only covers very limited exceptions to the principle of non-refoulement. Art. 33 (2) states that the benefit of non-refoulement may not be claimed by a refugee who constitutes a danger to a) the security of the country in which he is on the reasonable grounds or b) the community of that country based on the conviction by a final judgment of a particularly serious crime. Such an exemption should be applied with the greatest caution and with consideration for the circumstances of the case.50

			Notably, during the 1970s, a consensus at a Nansen Symposium affirmed the notion of non-rejection at the frontier within the principles of non-refoulement and a general recognition of the principle of provisional admission as a minimum requirement.51 However, this is not in the content of the final version of the Refugee Convention. Foster52 underlines that a State should pay special attention to indirect refoulement, the possibility that the third State—while itself a safe third country—may in fact return the refugee to the country of origin where the well-founded fear of persecution exists. This can be also the case when the third country is a State Party of the Refugee Convention but with a more restrictive approach to interpretation or procedure based on geographical or other limitations to the application of the Refugee Convention (e.g. Turkey). In order to avoid the risk of indirect refoulement, the sending state applying the protection elsewhere policy must ensure that any refugee to be transferred to the third country will have the right to enter that State and apply for protection under the Refugee Convention.53

			In light of the statement of the UNHCR office in the introductory note, the Convention and Protocol are status- and rights-based instruments built on numerous fundamental principles—mainly, the principles of non-discrimination,54 non-penalisation,55 and non-refoulement.56 In Duarte’s opinion,57 all these principles were violated by the EU-Turkey deal. Specifically, a) this deal was designated mainly in relation to Syrian refugees, which constitutes discrimination based on the country of origin, and while all refugees were to be returned by the EU to Turkey, only Syrians could benefit from EU protection through resettlement;58 b) in Greece and Italy, as well as Turkey, concentrated refugees in facilities and camps experienced inhuman conditions, including the militarisation of these areas and according penalties, as well as border “pushbacks”;59 and c) reports suggest that forced returns60 occurred, that Turkey and Greece did not allow refugees to apply for asylum (the asylum procedure is crucial for distinguishing between an irregular migrant and asylum seeker), and that Turkey sent refugees, including unaccompanied children and pregnant women, back to Syria, where armed conflict was ongoing.61

			Because Turkey is not an EU we cannot presume that it will apply and guarantee rights in compliance with EU law. Even the European Commission62 expressed the need for changes to provisions within Greek and Turkish domestic legislation according to procedural safeguards, as inconsistencies in the States’ domestic legislation had been established before the EU-Turkey deal. This shows that the EU representatives had to be aware of Turkey’s struggles with the protection regime for migrants and refugees. The conclusion that Turkey cannot be considered a third safe country is also based on the fact that it still applies63 relevant geographical limitations related to the Refugee Convention based on which it has no obligations to non-European refugees. Meanwhile, Turkey adopted the EU-inspired Law on Foreigners and International Protection64 in 2013, which brought a new legal framework for asylum to Turkey and introduced obligations for Turkey in relation to all persons in need of international protection.

			Along these lines, Turkey provides several types of protection. First, it provides permanent protection through refugee status for applicants coming from Europe based on the Refugee Convention and its geographical limitation in Turkey (Art. 61). Second, it provides two forms of international protection for non-Europeans;65 namely: a conditional refugee status for persons under direct personal threat (until the completion of the refugee status determination process, see Art. 62) and subsidiary protection for persons coming to Turkey from countries where a general situation of violence prevails (Art. 63). Art. 91 regulates “temporary protection” for foreigners forced to leave their countries and unable to return, who arrived at or crossed Turkey’s borders in masses to seek urgent and temporary protection, and whose international protection requests cannot be individually assessed. Specific conditions for temporary protection are governed by Turkey’s temporary protection regulation,66 according to which Syrian refugees who have arrived at or crossed Turkey’s borders as part of the mass influx or individually after 28 April 2011 may enjoy only temporary protection (Art. 1). Notably, individual applications for international protection are not processed during the implementation of temporary protection; this means that applicants coming from non-European states cannot gain refugee status.67

			In 2018, the Directorate General of Migration Management took on responsibility for determining status and registering applicants for international protections, replacing the UNHCR. In 2021, the Directorate transformed into the Presidency of Migration Management.68 According to the fulfilment of Turkey’s obligations under the Refugee Convention, Turkey and the UNHCR concluded a Host Country Agreement, which entered into force in 2018.69

			Regarding the process of identifying effective protection elements, we need to examine the status of the third country. Designating a third country as a safe first country of asylum or a safe third country authorises a person claiming refugee status to be sent to such a country either en route to her/his final destination or as her/his final destination.70 One of the clearest legal definitions of a safe third country is found in the asylum procedures directive.71 Art. 35 defines the safe first country of asylum as the country in which the person has already been recognised as a refugee or otherwise enjoys sufficient protection. Further, Art. 38 defines the safe third country as the country in which the competent authorities are satisfied that a person seeking international protection will be treated in accordance with the following five principles: 1) no threats to life and liberty on account of race, religion, nationality, membership of particular social group, or political opinion; 2) no risk of serious harm; 3) respect for the principle of non-refoulement in accordance with the Refugee Convention; 4) the prohibition of removal, in violation of the right to freedom from torture and cruel, inhuman, or degrading treatment as laid down in international law; and 5) it is possible to request refugee status within the scope of protection conferred by the Refugee Convention.

			In any case, in negotiating the EU-Turkey deal, the EU assumed Turkey to be a safe third country. Tunaboylu and Alpes72 point to the conditions of the EU-Turkey deal according to which an asylum seeker should be returned from Greece to Turkey: a) she/he does not apply for asylum or withdraws her/his application, b) she/he chooses an assisted return, c) her/his application for asylum is assessed negatively, and d) she/he is inadmissible according to the formal conditions in Greece. For Member States to declare an asylum application inadmissible, they first must examine whether Turkey may be considered a safe first country of asylum or a safe third country; otherwise, the application would be rejected without consideration of its substance. Based on the conditions of the EU-Turkey deal, the asylum applications submitted by a person arriving through Turkey may be declared inadmissible and rejected if such a person already enjoys protection in Turkey as the first country of asylum and if such a person was able to apply for protection in Turkey as a safe third country. Both these concepts are applicable for non-Turkish nationals. The concept of the safe third country is crucial for the purposes of the EU-Turkey deal and the return of non-Turkish nationals, while the concept of the safe country of origin is decisive in the case of Turkish nationals’ return to Turkey from Europe.73

			Although Turkey is working on its asylum system in light of EU law, its applicability and execution remain questionable. Humanitarian organisations74 are pointing out reports of forced deportations covered by forcibly signed documents for voluntary returns to home countries, detentions without access to lawyers, denial of access to phones or their confiscation, and very poor conditions at detention centres, according to which Greece stopped the deportation75 of some Syrian refugees to Turkey with the reasoning that it is not a safe country.

			In relation to the US-Canada deal, both the United States and Canada are considered safe third countries. Both States are Parties only to the universal definition of the refugee based on the Refugee Convention. While the national legislation of the United States generally aligns with the Convention, the United States’ practices differently situate asylum seekers and refugees. The status of a refugee may be granted to a person located on the territory of another State, with a US official making a selection according to quotas and humanitarian needs. The status of asylum may be granted to a person who applies for protection in the United States or at a border. While the status of a refugee may not be withdrawn, the status of asylum may be withdrawn when the situation in the applicant’s country of origin improves.76

			Hathaway77 points to the EU’s implementation of the concept of the “super safe third country”, known as an institute which allows refugees to be sent with no risk assessment to states bound by the Refugee Convention and the ECHR, which judges whether States are observing their provisions and using formal asylum procedures. Moreover, in Australia, refugee claims are not addressed based on whether the person seeking protection can be sent to another State to which she/he will be admitted with no chance of being persecuted based on the Refugee Convention and no real chance of refoulement to her/his country of origin.78 In this case, the principle of non-refoulement is not even considered in relation to the cases of the refoulement of the transferred refugee by the so-called “receiving State” to the other country or the country of origin. It also does not require the accession of the asylum applicant to a refugee status determination procedure in the receiving country, which does not have to be the State through which the applicant came to Australia.79

			Nauru has been a State Party to the Refugee Convention and its Protocol since 28 June 2011. In accordance with this accession, Nauru adopted the Refugees Convention Act, which established and governs a national legal framework for refugee status determination and complementary protection within Nauru’s legislation. It also established an independent merit review tribunal, which enables individuals to access judicial review. The Secretary for justice and border control is responsible for determination procedures and makes decisions on the basis of recommendations by Refugee Status Determination Officers.80 Based on Nauru’s asylum seekers act and immigration regulations, asylum seekers are provided with regional processing centre visas for a maximum of three months and have to remain in the areas defined by visas or service providers. On basis of the UNHCR’s findings,81 asylum seekers are practically deprived of their liberty in closed places of detention and are not individually assessed. This procedure is contrary to the principle of non-penalisation under the Refugee Convention. In regional processing centres, children are also detained; this is also contrary to the Convention on the Rights of the Child, to which Nauru is a State Party. When an asylum seeker is determined to be a refugee, she/he is granted a temporary settlement visa to remain in Nauru for up to five years, but does not have access to all the rights based on the Refugee Convention. Further, per the 2013 memorandum of understanding, the asylum seeker is not granted the possibility of settling in Australia and is therefore exposed to being transferred to a third country (e.g. Cambodia, New Zealand).82 However, due to gross violations of human rights in detention centres in Nauru, Australia’s example demonstrates that externalising asylum and migration management has huge human costs and may lead to rights violations.83

			4. Safeguards

			The State Parties of the Refugee Convention have been trying to minimise their protective responsibilities in accordance with their obligations for refugees. The transfer of refugees to a third country may lead to a denial of the right to independent judicial review or the possibility of obtaining refugee status. As every State has its own legislation and refugee status determination procedure, every externalisation of a State’s obligations according to the Refugee Convention should occur under a specific examination of the possible legal reviews of such deals and determination procedures in the third (receiving) country.

			As Foster84 pointed out, the country in which a person seeks refugee protection has the primary responsibility for considering the claim and the burden of proving that it would be safe to transfer responsibility to a third country. The sending State is responsible for ensuring that such a transfer is carried out in accordance with its obligations under the Refugee Convention and other human rights instruments. Additionally, there must be a sufficient opportunity for the review of the transfer decision or appeal to ensure the refugee can challenge the validity of the transfer decision before an independent and impartial judicial body established by law before the decision is enforceable. The right to an effective remedy is crucial for the enforcement of the refugee rights.

			The basic precondition for the effective remedy is a formal arrangement between the sending and receiving States, which takes the form of a written agreement covering their obligations. Foster85 recommends that the best practice for the implementation of the protection elsewhere policy involves a written agreement that obligates the receiving State a) to respect the status of the refugee according to Art. 1 of the Convention; b) to provide transferred refugees rights guaranteed by the Refugee Convention; c) to ensure the ability of transferred refugees to notify the UNHCR of any alleged breach of the responsibilities of the receiving state; d) to grant the UNHCR the right to be present in its territory and to enjoy access to transferred refugees in order to monitor the compliance of the receiving state with its responsibilities; and e) to abide by the procedure for the settlement of any dispute regarding the interpretation or implementation of the agreement. Based on formal or informal arrangements between the sending and receiving States, the obligations of the sending State outlined in the Refugee Convention do not end.86 The sending State remains obligated to monitor the practice of the receiving State, including its respect for refugee rights in its treatment of transferred refugees.

			The Michigan Guidelines points out the obligations of the sending State when the receiving State fails to ensure that the transferred refugee receives the benefits outlined in the Refugee Convention. In such a case, the sending State’s original obligation to the refugee is no longer met by transferring the responsibility for protection to the receiving State; the sending State should ensure the return and readmission of the refugee to its territory and ensure the respect of her/his rights according the Refugee Convention (points 12–14 of the Guidelines).

			In the case of the EU-Turkey deal, the whole instrument was the subject of judicial review—first by the General Court of the European Union87 (General Court) and then by the ECJ88—based on claims of rights violations related to the actions of the EU Member States and EU institutions in accordance with the EU-Turkey deal. The General Court examined the legal form of the EU-Turkey deal based on the application of a Pakistani national, who fled Pakistan based on his fear of persecution and serious harm to this person according to assassination attempts designed to prevent him—as an only son—from inheriting his parents’ property. On 19 March 2016, he entered Greece by boat from Turkey. In April 2016, he submitted an application for asylum to the Greek authorities to avoid having to return to Turkey and being expelled back to Pakistan. The applicant asked the General Court to annul the agreement between the European Council and Turkey. In response, the European Council explained that the EU-Turkey statement was only the result of an international dialogue between the Member States and Turkey and had not been intended to produce legally binding effects in light of the Vienna Convention on the Law of Treaties. The statement was simply a political agreement between the members of the European Council, the heads or governments of Member States, the president of the European Council, and the president of the Commission.

			On the basis of Art. 263 of the TFEU, which gives the Court the power to review the legality of an act by an EU institution and order its annulment, the General Court stated that the Court does not have the power to review the legality of the acts of national internal bodies or the heads of EU Member States or governments and consequently has no power to review the legality of the international agreement concluded by the EU Member States; accordingly, it dismissed the action.89 One may argue that the Court did not take into account that the European Commission itself presented the EU-Turkey deal (statement) as an “EU-Turkey agreement” on its website90 as well as the fact that under international law the formal designation of the instrument is not decisive, but the content of the instrument and intent of the parties. Moreover, the EU-Turkey deal contained the commitments of every party. Consequently, the applicant sought the annulment of the General Court’s order. He claimed to set aside the order under appeal and to refer the case back to the General Court for adjudication with a direction for it to accept jurisdiction. However, the appeal only contained general, vague, and confused statements and assertions regarding the breach of the EU law principles and did not contain specific indications of the points of the appealed decision and legal arguments in support of the annulment. Based on the failed conditions for the admissibility of the appeal, the ECJ dismissed the appeal as manifestly inadmissible. For the appeal to be admissible, it would have had to precisely indicate its contested elements and the legal arguments that specifically supported it.

			Idriz, Leino-Sandberg, and Wyatt91 point out that the EU-Turkey deal is part of a broader EU-Turkey cooperation initiative based on the EU-Turkey Readmission Agreement,92 which forms the legal basis for the EU’s exclusive competence to cooperate with Turkey in the field of readmission. Consequently, the EU-Turkey deal must be considered part of the implementation of the EU-Turkey Readmission Agreement. Based on Art. 3 (2) of the TFEU, once the EU had exercised its competence, Member States were not allowed to conclude any agreement in that particular area or take any action leading to acts with legal effects. However, the EU-Turkey deal and the commitments of Turkey, Greece, and EU institutions are absolutely doing so.

			The US-Canada deal is based on the general rule that refugee claimants must apply for international protection in the country (i.e. the United States or Canada) they enter after leaving their country of origin. This rule is an integral part of national Canadian law. Under Sec. 101(1)(e) of the Immigration and Refugee Protection Act (IRPA),93 refugee status claims are ineligible for consideration in Canada if the claimant came directly or indirectly to Canada from a country designated by the Immigration and Refugee Protection Regulations (IRPR)94 as a safe third country (e.g. according to Sec. 159.3 of the IRPR, the United States). Such a designation depends on the country’s compliance with the criteria for aligning with the principle of non-refoulement. In this case, if the claimant came from such a designated country, their refugee status claims would be ineligible for consideration in Canada.

			This rule was reviewed by a newer judgment; namely, the Supreme Court of Canada’s decision of Canadian Council for Refugees v. Canada (Citizenship and Immigration), 2023 SCC 17 of 16 June 2023, no. 39749.95 The appellants were refugee claimants who had arrived in Canada in 2017 from the United States. The legal bases of their claims were fears of gender-based persecution and sexual violence committed by gangs and oppression in their countries of origin. However, because they had arrived at land ports of entry from the United States, they were eligible to claim refugee protection in Canada. The applicants challenged the validity of the Sec. 159, 3 of the IRPR. In their view, the designation of the United States as a safe third country violated the Charter of Rights and Freedoms.96 Their first argument was based on the violation of Sec. 7 of the Charter of Rights and Freedoms according to returns of refugees to the United States without further consideration of whether this respects their rights under international law, especially in relation to the principle of non-refoulement and detention. The second argument was based on the violation of Sec. 15 according to the fact that women facing gender-based persecution are often denied refugee status in the United States and face the risk of refoulement.

			As the decisions of the Federal Court and Federal Court of Appeal were not in line with opinions of the applicants, the case was brought to the Supreme Court of Canada. Although the Supreme Court dismissed the appeal for the claim regarding Sec. 7 and returned the appellant’s claim about Sec. 15 to the Federal Court for determination, Justice Kasirer considered the contested violation of Sec. 7 of the Charter. In his opinion, the designation of the United States as a safe third country did not breach Sec. 7 of the Charter. He was aware that refugee claimants in the United States faced the risk of detention and was also aware of some of the conditions of detention. However, the legislation outlines how Canada may consider refugee status claims when being found ineligible under the scheme would threaten an applicant’s liberty or security. These parts of the legislation are called “safety valves”. Based on humanitarian and compassionate or public policy grounds, safety valves may exempt a claimant from being forced to return (e.g. Art. 6 of the US-Canada Agreement states that either Party may at its own discretion examine any refugee status claim made to that Party where it determines that it is in its public interest to do so). Administrative decision-makers determine the appropriate deployment of these safety valves on an individual basis while the legislation itself remains valid.97 Ultimately, this case shows that the US-Canada deal was adopted in the form of an international agreement according to the Vienna Convention on the Law of Treaties and has been implemented in Canadian legislation to ensure its proper execution.

			In contrast, the UK-Rwanda deal was presented by the UK representatives as non-legally binding instrument according to the rules of national, not international, law. Based on the UK-Rwanda deal, an applicant with an inadmissible asylum claim will be removed to Rwanda where her/his asylum claim will be processed. The admissibility of asylum applications is based on whether the applicant passed through a safe third country before making an onward journey to the UK—if this is the case, the applicable is inadmissible. If the application for asylum is successful in Rwanda, the applicant will not be able to return to the UK; however, she/he may settle in Rwanda as a refugee. If her/his application for asylum is unsuccessful, the applicant will be removed from Rwanda to a country where she/he has a right to reside or to a third country.98 To date, there have been no removals of asylum seekers to Rwanda—this is mostly a consequence of the legal reviews of the ECtHR99 and UK High Court.100

			The mechanisms of human rights protection can verify the compliance of the national measures adopted for the implementation of refugee deals with State obligations based on international law. For example, the UK-Rwanda deal is considered to violate international law, as the ECtHR stopped the first flight of migrants before its take off.101 In June 2022, the ECtHR, in N.S.K. v. the United Kingdom, granted an urgent interim measure under Rule 39 of the Rule of Court that the applicant should not be removed to Rwanda until three weeks after the delivery of the final domestic decision in his ongoing judicial review proceedings. The ECtHR expressed concerns that asylum seekers transferred from the UK to Rwanda would not have access to fair and efficient procedures for the determination of their refugee status and that the determination of Rwanda as a safe third country was insufficient. Here, the serious risk of treatment is predicated on the fact that Rwanda, as a non-contracting party to the ECHR, is not bound by the same rules as the UK and there is an absence of any legal enforceable mechanism for the applicant’s return to the UK in the case of successful merits challenge before domestic courts.102 This ECtHR decision was criticised by UK officials as well as Ekins and the Judicial Power Project103 as it was ruled before the decision of the UK Supreme Court without fulfilling the basic condition for the admissibility of the application—the exhaustion of domestic legal remedies. The ECtHR has been accused of breaking the principle of subsidiarity and acting against its primary responsibility for considering the UK’s compliance with relevant obligations related to rights. Moreover, the UK has no opportunity to contest the decision.

			In December 2022, the High Court decided by combined judgment in cases properly considered first by the Home Office that it was lawful for the UK Government to make arrangements for relocating asylum seekers to Rwanda. Among other conclusions, the High Court confirmed that a) the Home Secretary had conducted a thorough examination before designating Rwanda as a safe third country for asylum seekers, relying on all relevant and generally available information as well as assurances about the Rwandan asylum system given in the memorandum of understanding, b) it conforms with Art 31. of the Refugee Convention to declare asylum claims inadmissible and send the person to a safe third country (it does not constitute a penalty), and c) even if the so-called “Rwanda policy” primarily affects young men from certain countries, the legitimate objective is the protection of refugees from exploitation by gangs organising small boat crossings, which does not constitute unlawful discrimination.104

			On 15 November 2023, the UK Supreme Court found105 that Rwanda is not a safe third country for asylum seekers as it does not have the practical ability to properly determine asylum claims. Agreeing with the Court of Appeal, the Supreme Court confirmed that there are substantial grounds for believing that the asylum seekers transferred to Rwanda would face a real risk of being returned to their home country where they could face ill-treatment, which would break the principle of non-refoulement.106 While Rwanda maintains an open door policy for refugees fleeing conflicts in neighbouring countries, asylum claims are mainly processed by the UNHCR for resettlement to third countries as part of the emergency transport mechanism for asylum seekers from Libya. The rest of the asylum claimants are permitted to stay in Rwanda in UNHCR camps but cannot access a precise formal asylum determination process by Rwandan authorities (point 77 of the Judgment). The Supreme Court was also inspired by the Israel-Rwanda agreement from 2013, under which persons from Eritrea and Sudan who sought asylum in Israel were removed to Rwanda to have their claims processed. The Israel-Rwanda agreement explicitly stated that the deportees would enjoy human rights and freedoms, the principle of non-refoulement would be upheld, and deportees would be able to file a request for asylum. However, such transferred asylum seekers were routinely moved from Rwanda to Uganda. On this basis, the Israeli Supreme Court ruled the programme unlawful in April 2018 (points 95–97 of the Judgment).

			The UK-Rwanda refugee deal is likely based on the experience of Australia, where nearly all asylum seekers have been removed to neighbouring countries to have their claims processed.107 However, the UK-Rwanda deal compels serious reflection on the relation between the UK and Rwanda and the real reasons for this partnership—it was not so long ago that the UK expressed serious concerns about the situation in Rwanda given extrajudicial killings, enforced disappearances, and torture.108 Such an examination is important as many other States, such as Denmark, are now considering the same policy in relation to Rwanda.109 The UK-Rwanda deal is qualitatively distinct from other arrangements, such as the Dublin system or US-Canada deal, as it involves the transfer of persons to Rwanda, a country outside the UK’s region and with lower protection standards than the UK.110

			5. The failure of solidarity and the future of refugee deals

			We are witnessing an increasing failure of State solidarity in solving global challenges related to migration. Economically developed states are closing their borders and trying to externalise issues of migration flows to other (neighbouring) states. One good example is the failed solidarity between EU Member States.

			The massive exodus of (mainly) Syrian refugees from the Middle East that peaked in 2015 caused panic across the EU. Most of EU Member States were and still are afraid of the permanent and radical weakening of their culture, religion, security, and other systems as a result of refugees settling in their countries. On the other hand, Turkey—the state with the biggest numbers of incoming refugees—is affected by the very high expenses associated with hosting refugees and very limited international support. Given that these conditions are difficult to sustain politically and economically, it is no surprise that Turkey has sought to cooperate with the EU—especially in light of the potential revival of its accession to the EU and the visa liberalization process.111

			At the end of the day, there are complaints on both sides of the deal. Turkey complains about the very slow and limited availability and distribution of EU funds,112 even though the EU is not the only organisation helping Turkey with the migration crisis.113 Others criticise the EU for its failure to liberalize visas processing for Turkish nationals as well as for Turkey’s stalled accession to the EU. On the other hand, EU leaders have criticised Turkish president Recep Tayyip Erdogan for repeatedly threatening to open Turkey’s borders.114

			The EU-Turkey deal was born into a difficult situation. The different positions of EU Member States resulted in the failure of EU asylum policy reform, which was based on a system of redistributing migrants and asylum seekers across Member States. The Council of the EU adopted two relocation decisions115 to help Italy and Greece with the massive flow of third-country nationals to their territory. These decisions established detailed rules for the relocation of up to 160 000 asylum seekers. Oppositions to such reforms were voiced by certain states in Central and Eastern Europe. For example, Slovakia and Hungary considered such decisions unlawful. However, on 6 September 2017, the ECJ ruled that their actions of the Slovakia and Hungary were inadmissible and on 2 and 3 December 2015 annulled the relocation decisions.116 The Court pointed out that the relocation measures were crisis-management measures at the EU level designed to ensure that the fundamental right to asylum according to Art. 18 of the Charter of Fundamental Rights of the European Union would be exercised properly. The relocation mechanism was necessary and proportionate to the need to help Italy and Greece handle the consequences of the migration crisis.117

			Despite the ECJ’s ruling, some EU Member States decided not to comply with the Relocation decisions. They opted not to indicate the numbers of persons that they would accept and consequently did not support Italy and Greece by relocating applicants to their territories for the individual assessment of their applications for international protection. Consequently, in December 2017, the Commission commenced procedures against Poland, the Czech Republic, and Hungary for their failure to fulfil obligations under Art. 258 of the TFEU and claimed that their asylum policies did not comply with EU law. The case was based on the countries’ policies against asylum seekers who were held in transit zones in conditions similar to detention without the possibility to claim asylum.118

			The ECJ decided all three cases in a joint proceeding by a judgment of 2 April 2020.119 Firstly, the Court assessed the admissibility of the cases based upon the arguments of the EU Member States. Regarding the argument that the contested decisions are no longer valid, the Court ruled that a State’s failure to fulfil its obligations is admissible if the Commission confines itself to asking the Court to declare the existence of the alleged failure; particularly when the period of the application of the contested decision definitively expired and it is no longer possible to remedy the alleged failure (paras. 57–60). The fulfilment of the resulting obligation is a question of the rule of law (para. 65) as Member States did not comply with the obligations even after the pre-litigation procedure. If the Court accepted such objections, the whole meaning of the infringement procedures and values of the EU would be ruined (para. 70). Besides the Court’s assessments, the Member States’ main argument that they acted in response to their concerns for their own public order and security was the most important. The Court pointed out that Member States cannot simply refer to the existence of concerns related to public order and security with the intention to derogate from their obligations without proving that it is necessary to do so. Furthermore, relocation decisions included the possibility to deny relocation if a particular applicant had a risky profile or to conduct additional security checks with the Europol or Greek and Italian authorities. Such dangers to national security or public order had to be individualised (paras. 159–161, 185). A Member State cannot ignore its obligations based on the excuse that the Relocation decisions had a malfunctioning and ineffective nature due to Italy and Greece’s cooperation. The spirit of solidarity and the Relocation decisions’ binding power did not allow Member States to derogate their obligations on the grounds of their own assessment of the effectiveness of the Relocation decisions’ mechanisms. The practical difficulties of the implementation of the Relocation decisions should have been resolved in the spirit of cooperation and mutual trust between the Member States (para. 164). Poland, the Czech Republic, and Hungary had failed to indicate at regular intervals an appropriate number of applicants for international protection who could be relocated to their territories.120

			The ruling of the Court was, for the most part, in agreement with the view of the General Advocate Sharpston,121 who likewise provided her opinion that the legitimate interest in preserving social and cultural cohesion could have been effectively safeguarded by other, less restrictive measures than States’ unilateral and complete refusal to fulfil their obligations under EU law (para. 227). She used the example of other Member States facing issues with these relocation obligations (Austria, Sweden) and that have applied for and obtained temporary suspensions under Relocation decisions. The General Advocate was of the opinion that the decisions of these countries respected the principle of solidarity (para. 235). She also underlined other principles; for instance, she pointed to the principle of the rule of law according to which States are obliged to comply with their own obligations (para. 241); the duty of sincere cooperation, which entitles every Member State to expect other Member States to comply with their own obligations regarding due diligence (para. 245); and the principle of solidarity, which sometimes implies the necessity of sharing burdens (para. 251).

			These decisions are a good example of the opinions of some EU Member States unwilling to contribute to the resolution of the migration crisis. The main countries that are reluctant to accept and resettle refugees are the “V4”: Slovakia, the Czech Republic, Poland, and Hungary. While their reasons may vary, some may be of social nature or related to a fear of the unknown, which is a natural consequence of living without any contact with different cultures and ethnicities for a long time during socialism. Despite the imperfections of the EU-Turkey deal, the ECJ’s proceeding on the failure to fulfil obligations based on the Relocation decisions showed that EU institutions are indeed trying to support the equal implementation of law across Member States.

			The EU-Turkey deal was negotiated with an aim to stop migration flows into the Europe and to alleviate the massive pressures on the facilities of frontline countries. Since the EU-Turkey deal did not solve the problem of the massive numbers of irregular migrants already present on the territories of EU Member States and can hardly be called a success, a new mechanism for sharing the responsibility for asylum procedures is urgently needed. This is especially true for frontline States—that is, States of entry for thousands of irregular migrants waiting for their asylum procedures to start. Today, the EU is going through the process of improving of its migration policies. The European Council is currently preparing and negotiating a new asylum procedure regulation122 to streamline procedural arrangements and establish the rights of asylum seekers in all EU Member States.

			A new regulation, if adopted, would replace the current “Dublin Regulation decisive” for States responsible for examining asylum applications. New rules would be an improvement; in particular, they would shorten the time limits. They would also yield a new solidarity mechanism based on the flexibility of EU Member States in regard to their individual contributions, including relocation, financial contributions, or alternative solidarity measures (e.g. deployment of personnel or measures for capacity building). However, no Member State would be obliged to carry out relocations. Meanwhile, financial contributions would be fixed at EUR 20 000 per relocation, which may increase. These funds would go to the common EU fund managed by the Commission to finance projects aimed at addressing the root causes of migration.123 These new rules and regulations form part of the so-called “New Pact on migration and asylum” of 23 September 2020,124 and facilitate the creation of more sustainable migration and asylum regulations and policies based on solidarity, responsibility, and respect for human rights.

			Among the changes already brought by the new pact include the successful replacement of the European Asylum Support Office by the European Union Agency for Asylum.125 According to Art. 51 of the EUAA Foundation Regulation, the Agency shall set up a complaints mechanism to ensure the respect of fundamental rights within all of the Agency’s activities, which may be considered a step towards the protection of human rights. Although the process is still ongoing, the European Council on Refugees and Exiles126 analysed the Pact on Migration and Asylum and concluded that new procedures would be harder and longer and create more opportunities for smugglers who would be able to adapt to the new rules.

			During the European Council summit of the EU interior ministers on 8 June 2023, the agreement was endorsed by 21 of the EU’s 27 Member States. The agreement represents the position of the negotiations on the asylum procedure regulation and on the asylum and migration management regulation and forms the basis for the Council presidency negotiation with the European Parliament.127 Bulgaria, Malta, Lithuania, and Slovakia abstained from voting. Only Poland and Hungary opposed the plan; however, as we have already stated, these countries have historically opposed the relocation of migrants and asylum seekers. Although the ECJ ruled in 2020 that Poland, Hungary, and the Czech Republic had violated EU law by refusing to take in refugees under a previous quota system, Prague recently voted in favour of the new pact.128 Meanwhile, Poland still resists any ideas of shared relocations of refugees. The Polish government has criticised the adoption of a new migration agreement by a majority vote rather than through unanimity; as Grodecki stated, ‘There is no solidarity without unity’. In his opinion, the forced acceptance of migrants and high penalties for refusing their entry are not a basis for solidarity.129 However, the rules of the New Pact for migration and asylum would not change the Dublin Regulation primary rule (i.e. that the first country of arrival is responsible for the assessment of the asylum applications); accordingly, the Mediterranean nations will continue to be disproportionately burdened.130 It appears that the agreement has a long way to go before it is accepted by every Member State and thus codified as a part of EU law.

			

			6. Conclusion

			As an expression of the protection elsewhere policies, each refugee deal has sought to strengthen the security of State borders and prevent human trafficking. However, in practice, refugee deals may lead to massive breaches of refugee rights. Thus, such deals raise questions about their legality, including their compliance with international law—especially the Refugee Convention—as well as questions regarding States’ responsibility for wrongful acts as they try to share or escape responsibility for the protection of refugees. As the Refugee Convention does not expressly cover protection elsewhere policies, we cannot conclude that it prohibits such policies regarding the transfer of refugees to a third country. However, the Refugee Convention does oblige States to fulfil refugee protection obligations as they are responsible under international law for their actions. In any case, the sending State has to assess the compliance with the rights guaranteed by the Refugee Convention within the receiving State, monitor it, and ensure the right to legal remedy in relation to the proposed transfer before it is enforceable. As the above analysis shows, many refugee deals do not comply with international law— especially refugee law.

			Regarding the compliance of refugee deals with the obligations of the sending (offshoring) State under the Refugee Convention, it is important for the State to fulfil the elements of the concept of effective protection elsewhere, the possibility of its implementation, respect for refugee rights, and safeguards for the right of legal remedy. First, the legitimacy of the refugee deal and the possibility of its implementation are based on the precondition that the refugee deal is of a right and clear legal nature. Based on the analysis, we can conclude that only the US-Canada deal has a right and clear legal nature in accordance to the rules of international law. Second, most existing refugee deals address transfers based on the precondition that a particular third country is safe for all refugees, which is not sufficient. The protection elsewhere policies should be based on the assessment of the circumstances of individual refugees and refugees should be able to challenge a transfer decision in every individual case. Based on the rules of state responsibility for wrongful acts, States need to be aware that any conduct, act, or omission amounting to a direct or indirect breach of the non-refoulement principle under the jurisdiction of the State may qualify as an internationally wrongful act that violates Art. 33 of the Refugee Convention. The example of the Australia-Nauru refugee deal shows that the regime in the third country may lead to immense human suffering, from inhuman treatment to years of indefinite detention, in spite of the fact that Nauru is a Party of the Refugee Convention according to which its own national asylum law was adopted. More important are the ways in which the receiving State applies the rules of human rights and asylum law, which must comply with the sending State’s obligations.

			The UN Special Rapporteur on trafficking persons, Siobhán Mullally, warned131 that transferring asylum seekers to third countries does not prevent or combat human trafficking but instead pushes desperate people into riskier and more dangerous situations. It is important to ensure that asylum seekers have a right to a suspensive appeal and a personal interview, with detention used only as a last resort; further, protection measures should align with the best interests of the child.132 In conclusion, we have to agree with Laganà133 that any form of extraterritorial processing of asylum claims leads to the detention of asylum seekers and migrants in very low living conditions for indefinite periods of time with very limited or no access to judicial reviews of or appeals against the detention itself or asylum or return decisions. The presented refugee deals have led to such conditions for refugees, which are contrary to the obligations of States under international human rights law (e.g. the prohibition against torture and cruel, inhuman, or degrading treatment, the right to family life and privacy). However, refugee deals have also a huge impact on the living conditions of asylum seekers and their mental health (especially given their according inability to move beyond particular facilities). Additionally, refugee deals also impact host communities. Countries which have agreed to outsource asylum arrangements to so-called “receiving countries” are often criticised as cruel abusers of refugees seeking to benefit from related financial supports.134

			Thirdly, the safeguards for the legal remedy need to be settled. One of the basic differences between Australia and the European States is that all European States are bound by the ECHR. In 2012, the ECtHR ruled that Italy’s policy of returning asylum seekers and migrants intercepted in the Mediterranean Sea to Libya between 2008 and 2009 was illegal.135 Therefore, European States may not stop migrant boats at sea and escort asylum seekers to a third country for processing. However, no regional judicial body can hold Australia responsible for violating international refugee law or human rights law according to the principle of non-refoulement. Attempts to avoid breaches of the ECHR currently consist of strengthening the capacity of local coast guards to pull migrants, rather than pushed back, without possibility to set foot on any European ship as European territory and therefore be non-returnable.136

			However, as the case of the UK-Rwanda refugee deal shows, it is very important to ensure the impartiality, independence, and expertise of judicial reviews of the balance State power. The biggest legal limitation of the refugee deals—especially in the case of the EU-Turkey statement and the memorandums of understanding between the UK and Rwanda and Australia and Nauru—is that they do not allow those transferred to third countries to access a judicial review. The advantage for legal certainty within the European region is the review by the ECtHR, which power has territorial limitation only to territories of state parties.

			As the refugee deals depend on the third states, every sending (offshoring) country should be aware that countries that have agreed to host offshore facilities may be under pressure from domestic public opinion and national courts to revoke those agreements.137 Although States use refugee deals to fight irregular migration, including economic migrants, they should look for other ways to deal with irregular migration while still fulfilling their obligations in the field of the refugee law. The US’s approach to work visas provides a good example of how to lower the number of economic migrants without externalising responsibility for refugees. Since 1995, 20 000 work visas have been issued to Cubans by the US and approximately 3 000 refugees have been recognised annually. During this period, the rate of irregular Cuban migrants coming to the US has dropped from more than 38 000 to a few hundred annually.138 While this scenario may not be ideal for every State, it offers an example of a good practise.

			The examined refugee deals confirm that States, especially those in the EU, did not learn from previous deals leading to the breach of human and refugee rights. Following the example of the UK-Rwanda refugee deal, the EU announced the adoption of a political agreement in form of a memorandum of understanding139 in 2023 for a comprehensive partnership package140 with Tunisia. While the memorandum’s official purpose was to fight smugglers, it was primarily motivated by the fact that the journey from Tunisia to Italy was the main migration route for irregular migrants from the Ivory Coast, Guinea, and Egypt to Europe. Notably, Tunisia is not considered a safe third country—not only due to concerns over the decline of democracy, but also to the criminalisation of the irregular entry, stay, and exit of foreigners and arbitrary detentions of the migrants from the rest of the Africa.141 Ultimately, no lessons have been learned by the EU. To ensure compliance with the rules of international refugee law and prevent infringements on the rights of particular persons guaranteed by particular states, it is crucial that every asylum claim is assessed individually.

			

			References

			Baker, N. (2019) ‘A History of Australia´s offshore detention policy’, SBS News, 20 February 2019. [Online]. Available at: https://www.sbs.com.au/news/article/a-history-of-australias-offshore-detention-policy/t7laorxvj (Accessed: 30 November 2023).

			Banulescu–Bogdan, N., Fratzke, S. (2015) ‘Europe’s Migration Crisis in Context: Why Now and What Next?’, Migration Policy Institute, 24 September 2015. [Online]. Available at: https://www.migrationpolicy.org/article/europe%E2%80%99s-migration-crisis-context-why-now-and-what-next (Accessed: 30 November 2023).

			Boffey, D. (2020) ‘EU and Turkey Hold ‘Frank’ Talks Over Border Opening for Refugees’, The Guardian, 9 March 2020. [Online]. Available at: https://www.theguardian.com/world/2020/mar/09/turkey-erdogan-holds-talks-with-eu-leaders-over-border-opening (Accessed: 30 November 2023).

			CJEU (2019) ‘Press Release No. 13/19, 31 October 2019, Advocate General’s Opinion in Cases C-715/17 Commission v Poland, C-718/17 Commission v Hungary and C-719/17 Commission v Czech Republic’, CJEU, 31 October. [Online]. Available at: https://curia.europa.eu/jcms/upload/docs/application/pdf/2019-10/cp190133en.pdf (Accessed: 30 November 2023).

			CJEU (2020) CJEU – Joint Cases C 715/17, C718/17, and C719/17 Commission v Poland, Hungary and the Czech Republic’, European Database of Asylum Law, 2 April 2020 [Online]. Available at: https://www.asylumlawdatabase.eu/en/content/cjeu-joined-cases-c-71517-c71817-and-c71917-commission-v-poland-hungary-and-czech-republic-2 (Accessed: 30 November 2023).

			Communication from the Commission to the European Parliament, the European Council and the Council: Next operational steps in EU-Turkey cooperation in the field of migration (Brussels, 16.3.2016, COM (2016)166).

			Cossé, E. (2022) ‘European Court Slams Greece Over Deadly Migrant Pushback Inquiry on Pushbacks Is Urgently Needed’, Human Rights Watch, 8 July 2022. [Online]. Available at: https://www.hrw.org/news/2022/07/08/european-court-slams-greece-over-deadly-migrant-pushback (Accessed: 30 November 2023).

			Council of the EU (2023) ‘Migration Policy: Council Reaches Agreement on Key Asylum and Migration Laws’ Council of the European Union, 8 June 2023. [Online]. Available at: https://www.consilium.europa.eu/en/press/press-releases/2023/06/08/migration-policy-council-reaches-agreement-on-key-asylum-and-migration-laws/ (Accessed: 30 November 2023).

			Doherty, B. (2021) ‘Australia signs deal with Nauru to keep asylum seeker detention centre open indefinitely’, The Guardian, 24 September 2021. [Online]. Available at: https://www.theguardian.com/australia-news/2021/sep/24/australia-signs-deal-with-nauru-to-keep-asylum-seeker-detention-centre-open-indefinitely (Accessed: 30 November 2023).

			Duarte, M. (2020) EU-Turkey Refugee Deal: Buck-Passing and Bargaining on Human Lives at Risk? [Online]. Available at: https://www.academia.edu/99257368/EU_Turkey_Refugee_Deal_Buck_Passing_and_Bargaining_on_Human_Lives_at_Risk (Accessed: 30 November 2023).

			Elbert, Ľ. (2023) ‘Pros and Cons of the EU–Turkey Refugee Deal and Why the Cons Prevail’, Law, Identity and Values, 3(2), pp. 89–109; https://doi.org/10.55073/2023.2.89-109.

			European Commission (2016) ‘Implementing the EU-Turkey Agreement – Questions and Answers’, European Commission, 20 April 2016. [Online]. Available at: https://ec.europa.eu/commission/presscorner/detail/en/MEMO_16_1494 (Accessed: 30 November 2023).

			

			European Commission (2018) ‘The Changing Influx of Asylum Seekers 2014-2016’, European Commission, Migration and Home Affairs, 15 August 2018. [Online]. Available at: https://home-affairs.ec.europa.eu/whats-new/publications/changing-influx-asylum-seekers-2014-2016_en (Accessed: 30 November 2023).

			European Commission (2020) ‘Country Responsible for Asylum Application (Dublin Regulation’, European Commission: Migration and Home Affairs, 2020. [Online]. Available at: https://home-affairs.ec.europa.eu/policies/migration-and-asylum/common-european-asylum-system/country-responsible-asylum-application-dublin-regulation_en (Accessed: 30 November 2023).

			European Commission (2020) ‘New Pact on Migration and Asylum’, European Commission, 23 September 2020. [Online]. Available at: https://commission.europa.eu/strategy-and-policy/priorities-2019-2024/promoting-our-european-way-life/new-pact-migration-and-asylum_en (Accessed: 30 November 2023).

			European Commission (2024) ‘What is the New Pact on Migration and Asylum of the EU?’, European Commission, 21 May 2024. [Online]. Available at: https://home-affairs.ec.europa.eu/policies/migration-and-asylum/pact-migration-and-asylum_en#what-is-the-pact-on-migration-and-asylum (Accessed: 30 November 2023).

			European Council (2016) ‘EU-Turkey Statement’, Council of the EU and the European Council, 18 March 2016. [Online]. Available at: http://www.consilium.europa.eu/en/press/press-releases/2016/03/18-eu-turkey-statement/ (Accessed: 30 November 2023).

			European Council (2023) ‘Infographic – Migration Flows: Eastern, Central and Western Routes: Yearly Irregular Arrivals (2015-2023)’, Council of the European Union and the European Council, 30 November 2023. [Online]. Available at: https://www.consilium.europa.eu/en/infographics/migration-flows-to-europe/ (Accessed: 30 November 2023).

			Etkins, R., the Judicial Power Project (2022) ‘The Strasbourg Court’s Disgraceful Rwanda Intervention’, The Law Society Gazette, 15 June 2022. [Online]. Available at: https://www.lawgazette.co.uk/commentary-and-opinion/the-strasbourg-courts-disgraceful-rwanda-intervention/5112790.article (Accessed: 30 November 2023).

			Eurostat (2024) ‘Asylum and First Time Asylum Applicants – Annual Aggregated Data (Up To 30.11.2023)’, Eurostat, 30 November 2023. [Online]. Available at: https://ec.europa.eu/eurostat/databrowser/view/TPS00191/default/table?lang=en (Accessed: 30 November 2023).

			Foreign, Commonwealth and Development Office, Julian Braithwaite (2021) ‘37th Universal Periodic Review: UK Statement on Rwanda’, UK Government, 25 January 2021. [Online]. Available at: https://www.gov.uk/government/speeches/37th-universal-periodic-review-uk-statement-on-rwanda (Accessed: 30 November 2023).

			Foster, M. (2007) ‘Protection Elsewhere: The Legal Implications of Requiring Refugees to Seek Protection in Another State’, Michigan Journal of International Law, 28(2), pp. 223–286.

			Fox, B. (2023) ‘EU Ministers Reach ‘Historic’ Deal on Migrant Relocation’, Euractiv, 9 June 2023. [Online]. Available at: https://www.euractiv.com/section/migration/news/eu-ministers-reach-historic-deal-on-migrant-relocation/ (Accessed: 30 November 2023).

			Frontex (2023) ‘Monitoring and Risk Analysis’, Frontex, 30 November 2023. [Online]. Available at: https://www.frontex.europa.eu/what-we-do/monitoring-and-risk-analysis/migratory-map/ (Accessed: 30 November 2023).

			Gkliati, M. (2017) ‘The EU-Turkey Deal and the Safe Third Country Concept before the Greek Asylum Appeals Committees’, Movements, 2017, 3(2), pp. 213–224.

			

			Goddard, J. (2023) ‘UK-Rwanda asylum agreement: Why is it a memorandum of understanding and not a treaty?’, House of Lords Library, 26 January 2023. [Online]. Available at: https://lordslibrary.parliament.uk/uk-rwanda-asylum-agreement-why-is-it-a-memorandum-of-understanding-and-not-a-treaty/ (Accessed: 30 November 2023).

			Goodwin–Gill, G.S., McAdam, J. (2011) The Refugee in International law. Oxford: Oxford University Press.

			Government of Canada (2002) ‘Agreement between the Government of Canada and the Government of the United States of America for cooperation in the examination of refugee status claims from nationals of third countries, known as the Safe Third Country Agreement (STCA)’, Government of Canada, 5 December 2002. [Online]. Available at: https://www.canada.ca/en/immigration-refugees-citizenship/corporate/mandate/policies-operational-instructions-agreements/agreements/safe-third-country-agreement/final-text.html (Accessed: 30 November 2023).

			Gower, M., Butchard, P., McKinney, CJ. (2022) ‘The UK-Rwanda Migration and Economic Development Partnership’, House of Commons Library, 15 November 2022. [Online]. Available at: https://researchbriefings.files.parliament.uk/documents/CBP-9568/CBP-9568.pdf (Accessed: 30 November 2023).

			Hardman, N. (2022) ‘Turkey: Hundreds of Refugees Deported to Syria: EU Should Recognize Turkey Is Unsafe for Asylum Seekers’, Human Rights Watch, 24 October 2022. [Online]. Available at: https://www.hrw.org/news/2022/10/24/turkey-hundreds-refugees-deported-syria (Accessed: 30 November 2023).

			Hathaway, J. C. (2016a) The Rights of Refugees under International law. Cambridge: Cambridge University Press.

			Hathaway, J.C. (2016b) ‘Three Legal Requirements for the EU-Turkey Deal: An Interview with James Hathaway’, Verfassungsblog, 9 March 2016. [Online]. Available at: https://verfassungsblog.de/three-legal-requirements-for-the-eu-turkey-deal-an-interview-with-james-hathaway/ (Accessed: 30 November 2023).

			Hathaway, J. C., Foster, M. (2014) The Law of Refugee Status, Cambridge: Cambridge University Press.

			Heck, G., Hess, S. (2017) ‘Tracing the Effects of the EU-Turkey Deal: The Momentum of the Multi-Layered Turkish Border Regime’, Movements, 3(1), pp. 35–56.

			Home Office (2023a) ‘Memorandum of Understanding from 6 April 2023’, UK: Home Office, 6 April 2023. [Online]. Available at: https://www.gov.uk/government/publications/memorandum-of-understanding-mou-between-the-uk-and-rwanda/addendum-to-the-memorandum-of-understanding (Accessed: 30 November 2023).

			Home Office (2023b) ‘Factsheet: Migration and Economic Development Partnership’, UK: Home Office, 14 April 2023. [Online]. Available at: https://homeofficemedia.blog.gov.uk/2022/04/14/factsheet-migration-and-economic-development-partnership/ (Accessed: 30 November 2023).

			Home Office (2023c) ‘Memorandum of Understanding between the government of the United Kingdom of Great Britain and Northern Ireland and the government of the Republic of Rwanda for the provision of an asylum partnership arrangement’, UK: Home Office, 13 April 2023. [Online]. Available at: https://www.gov.uk/government/publications/memorandum-of-understanding-mou-between-the-uk-and-rwanda/memorandum-of-understanding-between-the-government-of-the-united-kingdom-of-great-britain-and-northern-ireland-and-the-government-of-the-republic-of-r (Accessed: 30 November 2023).

			

			Home Office and The Rt Hon Priti Patel MP (2022) ‘World First Partnership to Tackle Global Migration Crisis’, UK Government, 14 April 2022. [Online]. Available at: https://www.gov.uk/government/news/world-first-partnership-to-tackle-global-migration-crisis (Accessed: 30 November 2023).

			Honusková, V. (2011) Definice uprchlíka a její výklad a aplikace v současném mezinárodním právu. Praha: Univerzita Karlova.

			House of Lords (2022) ‘International Agreements Committee: 7th Report of Session 2022–23: Memorandum of Understanding between the UK and Rwanda for the Provision of an Asylum Partnership Arrangement’, International Agreements Committee, 18 October 2022. [Online]. Available at: https://committees.parliament.uk/publications/30322/documents/175339/default/ (Accessed: 30 November 2023).

			Idriz, N. (2017) ’The EU-Turkey statement or the ´refugee deal´: the extra-legal deal of extraordinary times?’, T.M.C. Asser Institute for International and European Law, 1 December 2017. [Online]. Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3080881# (Accessed: 30 November 2023).

			IOM (2017-2024) Refugee response operations [Online]. Available at: https://turkiye.iom.int/refugee-response-operations (Accessed: 30 November 2023).

			Kirişci, K. (2021) ‘As EU-Turkey Migration Agreement Reaches the Five-Year Mark, Add a Job Creation Element’, Brookings, 17 March 2021. [Online]. Available at: https://www.brookings.edu/blog/order-from-chaos/2021/03/17/as-eu-turkey-migration-agreement-reaches-the-five-year-mark-add-a-job-creation-element/ (Accessed: 30 November 2023).

			Laganà, G. (2018) ‘Does Offshoring Asylum and Migration Actually Work? What Australia, Spain, Tunisia and the United States can teach the EU’, Open Society European Policy Institute, September 2018. [Online]. Available at: https://www.opensocietyfoundations.org/uploads/3c397d87-5348-41de-9e92-d1a2108dabb1/does-offshoring-asylum-and-migration-actually-work-20180921.pdf (Accessed: 30 November 2023).

			Leino-Sandberg, P., Wyatt, D. (2018) ‘No Public Interest in Whether the EU-Turkey Refugee Deal Respects EU Treaties and International Human Rights?’, European Law Blog, 28 February 2018. [Online]. Available at: https://europeanlawblog.eu/2018/02/28/no-public-interest-in-whether-the-eu-turkey-refugee-deal-respects-eu-treaties-and-international-human-rights/ (Accessed: 30 November 2023).

			Macklin, A. (2003) ‘The Value(s) of the Canada-US Safe Third Country Agreement’, The Caledon Institute of Social Policy December 2003. [Online]. Available at: https://maytree.com/wp-content/uploads/558320703.pdf (Accessed: 30 November 2023).

			McDonnell, E. (2023) ‘UK Supreme Court Finds UK-Rwanda Asylum Scheme Unlawful’, Human Rights Watch, 15 November 2023. [Online]. Available at: https://www.hrw.org/news/2023/11/15/uk-supreme-court-finds-uk-rwanda-asylum-scheme-unlawful (Accessed: 30 November 2023).

			Ministry of Foreign Affairs and International Cooperation, Republic of Rwanda, Ministry of Foreign Affairs of Denmark, Joint statement on bilateral cooperation [Online]. Available at: https://uim.dk/media/11242/faelles-erklaering.pdf (Accessed: 30 November 2023).

			Morris, J. (2023) ‘As Nauru Shows, Asylum Outsourcing Has Unexpected Impacts on Host Communities’, Migration Information Source, 29 August 2023. [Online]. Available at: https://www.migrationpolicy.org/article/nauru-outsource-asylum (Accessed: 30 November 2023).

			Morrison, J. (2022) ‘Why Business Might Thwart the UK Government’s Rwanda Asylum Export Plan’, Institute for Human Rights and Business, 13 May 2022. [Online]. Available at: https://www.ihrb.org/other/governments-role/why-business-might-thwart-the-uk-governments-rwanda-asylum-export-plan (Accessed: 30 November 2023).

			Petrequin, S. (2020) ‘Tensions Between EU and Turkey Escalate over Erdogan Insults’, The Associated Press (AP News), 26 October 2020. [Online]. Available at: https://apnews.com/article/turkey-emmanuel-macron-recep-tayyip-erdogan-france-europe-6b12b46b33a77094c5c91a544f2a017f (Accessed: 30 November 2023).

			Poon, J. (2016) ‘EU-Turkey Deal: Violation of, or Consistency with, International Law?’ European papers, 1.

			Refugee Council of Australia (2023) Offshore processing statistics, Refugee Council of Australia [Online]. Available at: https://www.refugeecouncil.org.au/operation-sovereign-borders-offshore-detention-statistics/2/ (Accessed: 30 November 2023).

			Republic of Nauru and the Commonwealth of Australia (2013) ‘Memorandum of Understanding between the Republic of Nauru and the Commonwealth of Australia, Relating to the Transfer to and Assessment of Persons in Nauru, and Related Issues’, Government of Australia, 3 August 2013. [Online]. Available at: https://www.dfat.gov.au/sites/default/files/nauru-mou-20130803.pdf (Accessed: 30 November 2023).

			Republic of Nauru and the Government of Australia (2021) ‘Memorandum of Understanding between the Republic of Nauru and Australia on the Enduring Regional Processing Capability in Republic of Nauru’, Government of Australia, 20 October 2021. [Online]. Available at: https://www.dfat.gov.au/sites/default/files/mou-nauru-enduring-regional-processing-capability-sep-2021.pdf (Accessed: 30 November 2023).

			Scheu, H. Ch. (2016) ‘Vymezení migračního práva vůči azylovému právu’ in Pítrová, L. et al. (ed.) Aktuální právní aspekty migrace. Praha: Leges, pp. 21–27.

			Seibert, L. (2023) ‘Tunisia: No Safe Haven for Black African Migrants, Refugees’, Human Rights Watch, 19 July 2023. [Online]. Available at: https://www.hrw.org/news/2023/07/19/tunisia-no-safe-haven-black-african-migrants-refugees (Accessed: 30 November 2023).

			Smith, H. (2023) ‘Greek Government Under Fire After Video Shows ‘Pushback’ of Asylum Seekers’, The Guardian, 19 May 2023. [Online]. Available at: https://www.theguardian.com/world/2023/may/19/greek-government-under-fire-after-video-shows-pushback-of-asylum-seekers (Accessed: 30 November 2023).

			Smith, H., Busby, M. (2020) ‘Erdoğan Says Border Will Stay Open as Greece Tries to Repel Influx’, The Guardian, 29 February 2020. [Online]. Available at: https://www.theguardian.com/world/2020/feb/29/erdogan-says-border-will-stay-open-as-greece-tries-to-repel-influx (Accessed: 30 November 2023).

			Spicer, J. (2019) ‘Turkish Official Says EU Should Boost Funding of Syrian Refugees’, Reuters, 14 December 2019. [Online]. Available at: https://www.reuters.com/article/us-eu-turkey-refugees-funds-idUSKBN1YI0D0 (Accessed: 30 November 2023).

			Supreme Court of Canada (2023a) Canadian Council for Refugees v. Canada (Citizenship and Immigration), 2023 SCC 17 [Online]. Available at: https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/19957/index.do (Accessed: 30 November 2023).

			Supreme Court of Canada (2023b) ‘Case in Brief: Canadian Council for Refugees v. Canada (Citizenship and Immigration)’, Supreme Court of Canada, 12 June 2023. [Online]. Available at: https://www.scc-csc.ca/case-dossier/cb/2023/39749-eng.aspx (Accessed: 30 November 2023).

			

			Tan, N. F. (2022) ‘Externalisation of asylum in Europe: Unpacking the UK-Rwanda Asylum Partnership Agreement’, EU Immigration and Asylum Law and Policy blog, 17 May 2022. [Online]. Available at: https://eumigrationlawblog.eu/externalisation-of-asylum-in-europe-unpacking-the-uk-rwanda-asylum-partnership-agreement/ (Accessed: 30 November 2023).

			Tilles, D. (2023) ‘Poland Condemns EU Migration and Asylum Pact Agreed by European Council’, Notes from Poland.com, 9 June 2023. [Online]. Available at: https://notesfrompoland.com/2023/06/09/poland-condemns-eu-migration-and-asylum-pact-agreed-by-european-council/ (Accessed: 30 November 2023).

			Timur, S., Nordland, R. (2016) ‘Erdogan Threatens to Let Migrant Flood into Europe Resume’, The New York Times, 25 November 2016. [Online]. Available at: https://www.nytimes.com/2016/11/25/world/europe/turkey-recep-tayyip-erdogan-migrants-european-union.html (Accessed: 30 November 2023).

			Tunaboylu, S., Alpes, J. (2017) ‘The EU-Turkey deal: what happens to people who return to Turkey?’, Forced Migration Review, February 2017. [Online]. Available at: https://www.fmreview.org/resettlement/tunaboylu-alpes (Accessed: 30 November 2023).

			UNHCR (1977) ‘Executive Committee Meetings: Note on Non-Refoulement (Submitted by the High Commissioner) EC/SCP/2’, UNHCR, 23 August 1977. [Online]. Available at: https://www.unhcr.org/publications/note-non-refoulement-submitted-high-commissioner (Accessed: 30 November 2023).

			UNHCR (2003) ‘Agenda for Protection: Summary Conclusions on the Concept of “Effective Protection” in Context of Secondary Movements of refugees and Asylum- Seekers, Lisbon Expert Roundtable, 9 and 10 December 2002’, UNHCR, 9 and 10 December 2002. [Online]. Available at: https://www.unhcr.org/sites/default/files/legacy-pdf/3e5f323d7.pdf (Accessed: 30 November 2023).

			UNHCR (2010) ‘Convention and Protocol Relating to the Status of Refugees’, UNHCR. December 2010. [Online]. Available at: https://www.unhcr.org/media/convention-and-protocol-relating-status-refugees (Accessed: 30 November 2023).

			UNHCR (2014) ‘Türkiye: Temporary Protection Regulation’, UNHCR, 22 October 2014. [Online]. Available at: https://www.refworld.org/docid/56572fd74.html (Accessed: 30 November 2023).

			UNHCR (2015) ‘Submission by UNHCR for the OHCHR Compilation Report, Universal Periodic Review: 2nd Cycle, 23rd Session: The Republic of Nauru’, UNHCR, March 2015. [Online]. Available at: https://www.refworld.org/pdfid/563860c54.pdf (Accessed: 30 November 2023).

			UNHCR (2016) ‘UNHCR-IDC Vulnerability Screening Tool – Identifying and Addressing Vulnerability: A Tool for Asylum and Migration Systems’, UNHCR, 2016. [Online]. Available at: https://www.unhcr.org/media/unhcr-idc-vulnerability-screening-tool-identifying-and-addressing-vulnerability-tool-asylum (Accessed: 30 November 2023).

			UNHCR (2018) ‘Operational Update: Turkey’, UNHCR, 2018. [Online]. Available at: https://www.unhcr.org/tr/wp-content/uploads/sites/14/2019/02/UNHCR-Turkey-Operational-Highlights-2018-Final.pdf (Accessed: 30 November 2023).

			UNHCR (2021) ‘Annex to UNHCR Note on the Externalization of International Protection (2021) refworld: Global Law & Policy Database’, UNHCR, 28 May 2021. [Online]. Available at: https://www.refworld.org/pdfid/60b115b64.pdf (Accessed: 30 November 2023).

			

			UNHCR (2023) ‘The Dublin Regulation: Regulation Establishing the Criteria and Mechanisms for Determining the Member State Responsible for Examining an Asylum Application Lodged in One of the Member States by a Third-Country National’, UNHCR, 2023. [Online]. Available at: https://www.unhcr.org/media/28986 (Accessed: 30 November 2023).

			UNHCR, UNDP (2023) Regional Refugee and Resilience Plan (3RP) in response to the Syria crisis in Turkey [Online]. Available at: https://www.3rpsyriacrisis.org/ (Accessed: 30 November 2023).

			United Kingdom: Supreme Court (2023) ‘R (on the Application of AAA (Syria) and Others) (Respondents/Cross Appellants) v Secretary of State for the Home Department (Appellant/Cross Respondent)’ UNHCR, 15 November 2023. [Online]. Available at: https://www.refworld.org/jurisprudence/caselaw/uksc/2023/en/147465 (Accessed: 30 November 2023).

			Williams, C. (2022) ‘Why the Migration and Economic Development Partnership between The U.K. And Rwanda Could Have Devastating Consequences’, The Organization for World Peace, 30 July 2022. [Online]. Available at: https://theowp.org/reports/why-the-migration-and-economic-partnership-between-the-u-k-and-rwanda-could-have-devastating-consequences/ (Accessed: 30 November 2023).

			Woollard, C. (2023) ‘Migration Pact Agreement Point by Point’, European Council of Refugees and Exile, 9 June 2023. [Online]. Available at: https://ecre.org/editorial-migration-pact-agreement-point-by-point/ (Accessed: 30 November 2023).

			10 Years On, Turkey Continues Its Support for an Ever-Growing Number of Syrian Refugees (2021) The World Bank, 22 June 2021. [Online]. Available at: https://www.worldbank.org/en/news/feature/2021/06/22/10-years-on-turkey-continues-its-support-for-an-ever-growing-number-of-syrian-refugees (Accessed: 30 November 2023).

			Colloquium on Challenges in International Refugee Law: The Michigan Guidelines on Protection Elsewhere (2007) Michigan Journal of International law, 28(2), pp. 207–221.

			Country Report: Introduction to the asylum context in Türkiye (2023) Asylum Information Database, 14 July 2023. [Online]. Available at: https://asylumineurope.org/reports/country/turkiye/introduction-asylum-context-turkiye/ (Accessed: 30 November 2023).

			Erdogan Threatens to Open Europe Gates for Refugees (2019), France 24, 7 November 2019. [Online]. Available at: https://www.france24.com/en/20191107-erdogan-threatens-to-open-europe-gates-for-refugees (Accessed: 30 November 2023).

			European Union Agency for Asylum [Online]. Available at: https://euaa.europa.eu/ (Accessed: 30 November 2023).

			Hungary Asylum Policies ‚Failed’ to Fulfill EU Obligations (2020) Deutsche Welle, 17 December 2020. [Online]. Available at: https://www.dw.com/en/hungary-asylum-policies-failed-to-fulfill-eu-obligations/a-55970205 (Accessed: 30 November 2023).

			Immigration and Refugee Protection Act (S.C. 2001, c. 27) (2001) [Online]. Available at: https://laws.justice.gc.ca/eng/acts/i-2.5/ (Accessed: 30 November 2023).

			Immigration and Refugee Protection Regulations (SOR/2002-227) (2002) [Online]. Available at: https://laws.justice.gc.ca/eng/regulations/SOR-2002-227/page-21.html#h-688089 (Accessed: 30 November 2023).

			Memorandum of Understanding on a Strategic and Global Partnership between the European Union and Tunisia (2023) European Commission, 16 July 2023. [Online]. Available at: https://ec.europa.eu/commission/presscorner/detail/en/ip_23_3887 (Accessed: 30 November 2023). 

			

			New EU Migrant Plan Abandons Refugee Quotas for ‚Mandatory Solidarity’ (2020) TRT World, 2020. [Online]. Available at: https://www.trtworld.com/europe/new-eu-migrant-plan-abandons-refugee-quotas-for-mandatory-solidarity-12753522 (Accessed: 30 November 2023).

			The European Union and Tunisia Agreed to Work Together on a Comprehensive Partnership Package (2023) European Neighbourhood Policy and Enlargement Negotiations, 11 June 2023. [Online]. Available at: https://neighbourhood-enlargement.ec.europa.eu/news/european-union-and-tunisia-agreed-work-together-comprehensive-partnership-package-2023-06-11_en (Accessed: 30 November 2023).

			Turkey ‘Safe Country’ Sham Revealed as Dozens of Afghans Forcibly Returned Hours after EU Refugee Deal (2016) Amnesty International, 23 March 2016. [Online]. Available at: https://www.amnesty.org/en/latest/press-release/2016/03/turkey-safe-country-sham-revealed-dozens-of-afghans-returned/ (Accessed: 30 November 2023.

			Turkey Says EU Financial Offer on Migrants is ‘Unacceptable’ (2015) Firstpost, 16 October 2015. [Online]. Available at: https://www.firstpost.com/world/turkey-says-eu-financial-offer-on-migrants-is-unacceptable-2471966.html (Accessed: 30 November 2023).

			UK: Abandon Rwanda Asylum Transfer Plan (2023), Human Rights Watch, 10 October 2023. [Online]. Available at: https://www.hrw.org/news/2023/10/10/uk-abandon-rwanda-asylum-transfer-plan (Accessed: 30 November 2023).

			UN expert urges UK to halt transfer of asylum seekers to Rwanda (2022) UN News, 17 June 2022. [Online]. Available at: https://news.un.org/en/story/2022/06/1120722 (Accessed: 30 November 2023).

			Legal sources

			AAA and others v. Secretary of State of the Home Department, [2022] EWHC 3230 (Admin), 19 December 2022.

			Addendum to the Memorandum of Understanding from 6 April 2023.

			Agreement between the European Union and the Republic of Turkey on the readmission of persons residing without authorisation.

			Agreement between the Government of Canada and the Government of the United States of America for cooperation in the examination of refugee status claims from nationals of third countries, known as the Safe Third Country Agreement (STCA).

			Canadian Charter of Rights and Freedoms, Constitution Act, 1982.

			Canadian Council for Refugees v. Canada (Citizenship and Immigration), 2023 SCC 17.

			Canada: Immigration and Refugee Protection Act (S.C. 2001, c. 27).

			Canada: Immigration and Refugee Protection Regulations (SOR/2002-227).

			CJEU – Joint Cases C 715/17, C718/17 and C719/17 Commission v Poland, Hungary and the Czech Republic, 2 April 2020.

			Council Decision (EU) 2015/1523 of 14 September 2015 establishing provisional measures in the area of international protection for the benefit of Italy and of Greece (OJ L 239, 15.9.2015, pp. 146–156).

			Council Decision (EU) 2015/1601 of 22 September 2015 establishing provisional measures in the area of international protection for the benefit of Italy and Greece (OJ L 248, 24.9.2015, pp. 80–94).

			Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures for granting and withdrawing international protection (recast) (OJ L 180, 29.6.2013, pp. 60–95).

			

			ECtHR: Case of Hirsi Jamaa and others v. Italy (application no. 27765/09).

			ECtHR: N.S.K. v. the United Kingdom (application no. 28774/22 of 14 June 2022).

			Eitan – Israeli Immigration Policy Center et al. v. The Israeli Government et al., HCJ 8425/13, HCJ 7385/13, Israel: Supreme Court, 22 September 2014.

			EU-Turkey statement, 18 March 2016.

			HIGH COURT OF AUSTRALIA: Plaintiff M70/2011 v Minister for Immigration and Citizenship.

			Judgment of the CJEU of 2 April 2020: Joint Cases C-715/17, C-718/17 and C-719/17 European Commission vs. Republic of Poland and Others (ECLI:EU:C:2020:257).

			Judgment of the Court of Justice of 6 September 2017: Joint cases C-643/15 and C-647/15 Slovak Republic and Hungary vs. Council of the European Union (ECLI:EU:C:2017:631).

			Memorandum of Understanding between the government of the United Kingdom of Great Britain and Northern Ireland and the government of the Republic of Rwanda for the provision of an asylum partnership arrangement (13 April 2022).

			Memorandum of Understanding between the Republic of Nauru and the Commonwealth of Australia, relating to the transfer to and assessment of persons in Nauru, and related issues (3 August 2013).

			Memorandum of Understanding between the Republic of Nauru and Australia on the Enduring Regional Processing Capability in Republic of Nauru (20 October 2021).

			Memorandum of Understanding on a strategic and global partnership between the European Union and Tunisia (16 July 2023).

			Opinion of Advocate General Sharpston delivered on 31 October 2019. European Commission v Republic of Poland and Others. Joint Cases C-715/17, C-718/17 and C-719/17 (ECLI:EU:C:2019:917).

			Order of the Court of 12 September, NF and Others vs. European Council, Joint cases C-208/17 P to C-210/17 P (ECLI:EU:C:2018:705).

			Order of the General Court of the European Union of 28 February 2017 NF vs. European Council (T-192/16, EU:T:2017:128), NG vs. European Council (T-193/16, EU:T:2017:129) and NM vs. European Council (T-257/16, EU:T:2017:130).

			Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the criteria and mechanisms for determining the Member State responsible for examining an application for international protection lodged in one of the Member States by a third-country national or a stateless person (recast), OJ L 180, 29.6.2013, pp. 31–59.

			Regulation (EU) 2021/2303 of the European Parliament and of the Council of 15 December 2021 on the European Union Agency for Asylum and repealing Regulation (EU) No 439/2010 (OJ L 468, 30.12.2021, pp. 1–54).Turkey: Law on foreigners and international protection, Law No: 6458, Acceptance Date: 4/4/2013.

			R (on the application of AAA (Syria) and others) (Respondents/Cross Appellants) v Secretary of State for the Home Department (Appellant/Cross Respondent), United Kingdom: Supreme Court, 15 November 2023.

			Turkey: Temporary Protection Regulation, 22 October 2014.

			Turkey: Law on Foreigners and International Protection, Law No: 6458, Acceptance Date: 4/4/2013’, UNHCR, 11 April. [Online]. Available at: https://www.unhcr.org/tr/wp-content/uploads/sites/14/2017/04/LoFIP_ENG_DGMM_revised-2017.pdf (Accessed: 30 November 2023).

			United Kingdom Supreme Court: AAA (Syria) & Ors, R (on the application of) v Secretary of State for the Home Department [2023] UKSC 42 (15 November 2023).

			
				
						1  United Nations High Commissioner for Refugees (UNHCR) (2010) ‘Convention and Protocol Relating to the Status of Refugees’ UNHCR. December [Online]. Available at: https://www.unhcr.org/media/convention-and-protocol-relating-status-refugees (Accessed: 30 November 2023).

						2  UN Expert Urges UK to Halt Transfer of Asylum Seekers to Rwanda, 2022.

						3  Morrison, 2022.

						4  UNHCR, 2021, p. 1–3. 

						5  Scheu, 2016, p. 21. 

						6  Scheu, 2016, p. 25. 

						7  Scheu, 2016, pp. 26–27. 

						8  Goodwin-Gill and McAdam, 2011, p. 49. 

						9  Foster, 2007, p. 224. 

						10  UNHCR, 2003.

						11  Ibid.

						12  Goodwin-Gill and McAdam, 2011, p. 393. 

						13  Colloquium on Challenges in International Refugee Law: The Michigan Guidelines on Protection Elsewhere, 2007, pp. 207–221; para. 11 et seq. 

						14  Foster, 2007, p. 224. 

						15  Morris, 2023.

						16  Tan, 2022.

						17  Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the criteria and mechanisms for determining the Member State responsible for examining an application for international protection lodged in one of the Member States by a third-country national or a stateless person (recast), OJ L 180, 29.6.2013, pp. 31–59. 

						18  European Commission, 2020.

						19  Ibid.

						20  Banulescu–Bogdan and Fratzke, 2015.

						21  European Council, 2016.

						22  See, UNHCR, 2016, p. 7–26.

						23  Eurostat, 2023.

						24  European Commission, 2018, p. 30. 

						25  European Council, 2023; Frontex, 2023.

						26  Government of Canada, 2002. 

						27  Macklin, 2003, p. 3. 

						28  Home Office and The Rt Hon Priti Patel MP, 2022.

						29  Home Office, 2023b.

						30  Memorandum of Understanding between the government of the United Kingdom of Great Britain and Northern Ireland and the government of the Republic of Rwanda for the provision of an asylum partnership arrangement (13 April 2022). Home Office; updated by the Addendum to the Memorandum of Understanding from 6 April 2023. Home Office, 2023a.

						31  Williams, 2022.

						32  Home Office, 2022. 

						33  Goddard, 2023.

						34  House of Lords, 2022.

						35  Baker, 2019.

						36  Republic of Nauru and the Commonwealth of Australia, 2013.

						37  UNHCR, 2015, p. 1.

						38  Republic of Nauru and the Government of Australia, 2021, pp. 1–5. 

						39  Doherty, 2021.

						40  Refugee Council of Australia, 2023.

						41  UNHCR, 2015, p. 2. 

						42  Morris, 2023.

						43  Foster, 2007, p. 241. 

						44  Hathaway and Foster, 2014, pp. 40–41. 

						45  United Kingdom: Supreme Court, 2023.

						46  Ibid.

						47  Ibid, p. 49. 

						48  See: Hathaway and Foster, 2014, p. 43; High Court of Australia: Plaintiff M70/2011 v Minister for Immigration and Citizenship, point 119. 

						49  Art. 33 of the Refugee Convention.

						50  UNHCR, 1977.

						51  Goodwin-Gill and McAdam, 2011, p. 364. 

						52  Foster, 2007, p. 244.

						53  Foster, 2007, p. 250. 

						54  Art. 3 of the Refugee Convention.

						55  Art. 31 of the Refugee Convention.

						56  Art. 33 of the Refugee Convention.

						57  Duarte, 2020, pp. 279 et seq.

						58  Hathaway, 2016b.

						59  Smith, 2023; Greece’s pushback of migrants on boats is also subject to judicial review by the European Court of Human Rights. See, for example, Cossé, 2022.

						60  Poon, 2016, p. 1196. 

						61  See, for example, Hardman, 2022.

						62  Communication from the Commission to the European Parliament, the European Council and the Council: Next operational steps in EU-Turkey cooperation in the field of migration (Brussels, 16.3.2016, COM (2016)166), p. 3. 

						63  Hathaway, 2016b.

						64  Turkey, 2013.

						65  Heck and Hess, 2017, p. 43. 

						66  UNHCR, 2014, Interim provisions, provisional art.1.

						67  Heck and Hess, 2017, p. 41. 

						68  Country Report: Introduction to the Asylum Context in Türkiye, 2023.

						69  UNHCR, 2018, p. 2.

						70  Hathaway, 2016a, p. 295. 

						71  Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures for granting and withdrawing international protection (recast), OJ L 180, 29.6.2013, pp. 60–95. 

						72  Tunaboylu and Alpes, 2017.

						73  For a deeper examination see, Elbert, 2023, p. 100 et seq. 

						74  Turkey ‘Safe Country’ Sham Revealed as Dozens of Afghans Forcibly Returned Hours after EU Refugee Deal, 2016.

						75  Gkliati, 2017, pp. 217–219.

						76  Honusková, 2011, p. 149. 

						77  Hathaway, 2016a, p. 295.

						78  Ibid.

						79  Ibid.

						80  UNHCR, 2015, p. 2. 

						81  Ibid. 

						82  Ibid, pp. 6, 8. 

						83  Laganà, 2018, p. 3.

						84  Foster, 2007, p. 281.

						85  Foster, 2007, pp. 283–284. 

						86  As the ECHR stated in its decision TI v United Kingdom (appl. no. 43844/98):…The Court finds that the indirect removal in this case to an intermediary country, which is also a Contracting State, does not affect the responsibility of the United Kingdom to ensure that the applicant is not, as a result of its decision to expel, exposed to treatment contrary to Article 3 of the Convention’. 

						87  Order of the General Court of the European Union of 28 February 2017 (NF vs. European Council (T-192/16, EU:T:2017:128), NG vs. European Council (T-193/16, EU:T:2017:129) and NM vs. European Council (T-257/16, EU:T:2017:130)).

						88  Order of the Court of 12 September, NF and Others vs. European Council, Joint cases C-208/17 P to C-210/17 P (ECLI:EU:C:2018:705).

						89  For a full examination of the orders, see Elbert, 2023, p. 94. 

						90  European Commission, 2016.

						91  Idriz, 2017, p. 4; Leino-Sandberg and Wyatt, 2018. 

						92  Agreement between the European Union and the Republic of Turkey on the readmission of persons residing without authorisation, OJ L 134, 7.5.2014, pp. 3–27. 

						93  Immigration and Refugee Protection Act (S.C. 2001, c. 27), 2001. 

						94  Immigration and Refugee Protection Regulations (SOR/2002-227), 2002. 

						95  Supreme Court of Canada, 2023a.

						96  Part 1: Canadian Charter of Rights and Freedoms, Constitution Act, 1982. 

						97  Supreme Court of Canada, 2023b.

						98  Goddard, 2023.

						99  ECtHR: N.S.K. v. the United Kingdom (application no. 28774/22 of 14 June 2022, formerly K.N. v. the United Kingdom). 

						100  AAA and others v. Secretary of State of the Home Department, [2022] EWHC 3230 (Admin), 19 December 2022.

						101  N.S.K. v. the United Kingdom. 

						102  Gower, Butchard, and McKinney, 2023, p. 40. 

						103  Etkins and the Judicial Power Project, 2022, p. 40.

						104  Etkins and the Judicial Power Project, 2022, p. 41–42. 

						105  United Kingdom Supreme Court: AAA (Syria) & Ors, R (on the application of) v Secretary of State for the Home Department [2023] UKSC 42 (15 November 2023). 

						106  McDonnell, 2023.

						107  Morrison, 2022.

						108  Foreign, Commonwealth & Development Office and Julian Braithwaite, 2021.

						109  Ministry of Foreign Affairs and International Cooperation, Republic of Rwanda, and Ministry of Foreign Affairs of Denmark, no date, p. 1.

						110  Tan, 2022. According to the reports of the Human Rights Watch, Rwanda is perpetrating the extraterritorial acts of repression against dissenting persons, including those who sought international protection. Human Rights Watch, 2023.

						111  Kirişci, 2021.

						112  See, for example, Turkey Says EU Financial Offer on Migrants is ‘Unacceptable’, 2015; Spicer, 2019.

						113  For example, 10 Years On, Turkey Continues Its Support for an Ever-Growing Number of Syrian Refugees, 2021; IOM, 2017-2024; UNHCR and UNDP, 2023.

						114  Boffey, 2020; Petrequin, 2020; Timur and Nordland, 2016; Erdogan Threatens to Open Europe Gates for Refugees, 2019; Smith and Busby, 2020.

						115  Council Decision (EU) 2015/1523 of 14 September 2015 establishing provisional measures in the area of international protection for the benefit of Italy and of Greece, OJ L 239, 15.9.2015, p. 146–156 (no longer in force) and the Council Decision (EU) 2015/1601 of 22 September 2015 establishing provisional measures in the area of international protection for the benefit of Italy and Greece, OJ L 248, 24.9.2015, p. 80–94 (no longer in force). 

						116  Judgment of the Court of Justice of 6 September 2017: Joint cases C-643/15 and C-647/15 Slovak Republic and Hungary vs. Council of the European Union (ECLI:EU:C:2017:631). 

						117  CJEU, 2019.

						118  Hungary Asylum Policies ‘Failed’ to Fulfill EU Obligations, 2020. 

						119  Judgement of the CJEU of 2 April 2020: Joined Cases C-715/17, C-718/17, and C-719/17 European Commission vs. Republic of Poland and Others (ECLI:EU:C:2020:257). 

						120  Art. 5 (2) of the Council Decision (EU) 2015/1523 and Art. 5(2) of the Council Decisions (EU 2015/1601) and subsequently Arts. 5 (4) to (11) of both decisions. For more, see CJEU – Joint Cases C 715/17, C718/17, and C719/17 Commission v Poland, Hungary and the Czech Republic. CJEU, 2020.

						121  Opinion of Advocate General Sharpston delivered on 31 October 2019. European Commission v Republic of Poland and Others. Joint Cases C-715/17, C-718/17 and C-719/17 (ECLI:EU:C:2019:917). 

						122  Council of the EU, 2023.

						123  Fox, 2023.

						124  European Commission, 2020; European Commission, 2024.

						125  European Union Agency for Asylum; Based on the EUAA Foundation Regulation (EU): Regulation (EU) 2021/2303 of the European Parliament and of the Council of 15 December 2021 on the European Union Agency for Asylum and repealing Regulation (EU) No 439/2010, OJ L 468, 30.12.2021, pp. 1–54. 

						126  Woollard, 2023.

						127  Council of the EU, 2023.

						128  Tilles, 2023.

						129  Ibid. 

						130  New EU Migrant Plan Abandons Refugee Quotas for ‘Mandatory Solidarity’, 2020.

						131  UN Expert Urges UK to Halt Transfer of Asylum Seekers to Rwanda, 2022.

						132  UNHCR, 2023.

						133  Laganà, 2018, p. 7. 

						134  Morris, 2023.

						135  ECtHR: Case of Hirsi Jamaa and others v. Italy (Application no. 27765/09). 

						136  Laganà, 2018, p. 3. 

						137  Ibid. 

						138  Laganà, 2018, p. 4. 

						139  Memorandum of Understanding on a Strategic and Global Partnership between the European Union and Tunisia, 2023.

						140  The European Union and Tunisia Agreed to Work Together on a Comprehensive Partnership Package, 2023.

						141  Seibert, 2023. 

				

			
		

	
		

		
			Chapter XIV

			Migration Challenges – Differing Answers?

				
					[image: ]
				

			Anikó Raisz

			Abstract

			This chapter provides an overview of the present book, whose contributions cover different topics related to migration and its role in Eastern Central Europe, while drawing conclusions from the various perspectives provided by the authors. While it is essential to have a holistic view of the legal, political, economic, social, and moral approaches towards migration, it is just as important to see the starting points as well as the real-life experiences when it comes to assessing the situation. Hence, this chapter touches upon various aspects: from roots and terminology issues, through national constitutional, legal, and institutional solutions, to responses given to the phenomenon by the United Nations, the Council of Europe, and the European Union.
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			1. Introduction: Migration? – What is it that we are talking about?

			There is hardly a topic in international law that is more controversial today than the question of migration. What is migration? It is people displacing themselves, changing their place of residence, and, therefore, an issue that has existed throughout human history. Why is it then such a difficult issue today? What makes it so topical that other fields of international law struggle to achieve the same level of relevance?

			The answer lies buried in human history and the key word is sovereignty. As humankind lives in well-established societies with distinct state borders, human displacement has become a question of sovereignty.

			For as long as states have existed, these sovereign entities have claimed the right to determine who lives on their territory. Population being one of the three constituting elements of a state,1 it is obviously a factor no sovereign may overlook. Change of population, even partially, may seriously affect the state itself. A certain fluctuation in population is, however, natural and acceptable, as international law itself accepts people other than ‘nationals’ or ‘citizens’, such as migrant workers, refugees, or stateless persons, as belonging to the population of a given state. To which category someone belongs is not only important from the individual’s point of view, but also for the state, as certain of its attributes are adapted to this factor, as seen for instance in the social (and legal) structures of certain states around the Persian Gulf.

			Europe (and Eastern Central Europe within) on the other hand have seen a different phenomenon in the past years (more than a decade, to be precise). And never before has it been so important to use the terminology so exactly as it is now.2

			As shown in Professor Marcin Wielec’s chapter, the appropriate use of terminology may be the key to finding appropriate solutions to the challenges, as confusing the terms ‘refugee’, ‘asylum-seeker’, and ‘migrant’ may lead to the mismanagement of situations. He highlights the necessity of developing ‘precise mechanisms to control migration and refugee processes, so that they are under strict control and conducted in a predictable and safe manner’.3 It is essential to be aware of the consequences, not only from the states’ perspective but also from the individual’s.

			When analysing the different state regulations, it is clear that states have legal solutions corresponding to the ‘country’s specificities, traditions and needs’.4 The international framework – the United Nations, Council of Europe, European Union – shall build on the essential cooperation principle and shall guide the states by providing a universally or regionally feasible framework.5 When it comes to the EU rules in force, it is essential to distinguish between the primary and the secondary law.

			In the EU, it is especially important to properly ascribe the rights of migrants and refugees6 as due to the idea of European citizenship as well as the technical facilitations of the Schengen area, an internal freedom that exists for almost all the citizens of the relevant Member States in a way that is practically unknown anywhere else in the world. Under such circumstances, it is more than relevant for the Member States to be able to distinguish between lawful and unlawful residents.

			To deal with this situation properly, a number of legislative acts have been adopted in the European Union, the majority as secondary law sources, regulations and directives paving the way for detailed rules on harmonising both migration and asylum-related legislation.7

			Professor Wielec also draws attention to the fact that while national legal orders provide a clear legal definition of ‘refugees’, based on the idea of international protection, a similar definition for the term ‘migrant’ is difficult to find.8

			Global issues like migration need also global answers, or at least that is what international lawyers would suggest. Hence, in my view, scrutinising the global institutions that strive to assist states in solving challenges related to international migration is a worthwhile endeavour.

			The mission of the IOM – the International Organization for Migration –, an inter-governmental organisation that is part of the United Nations system, is to ‘promote human and orderly migration for the benefit of all’,9 an honourable mission, especially from a legal point of view, referring to ‘order’. Looking at the IOM’s promotional video,10 aimed at informing the general public, we are told that migration ‘creates new opportunities’, ‘promotes learning’, ‘empowers the economy’, ‘fosters exchange’, ‘builds empathy’, and ‘drives action’. While many of these claims seem valid, two questions arise: a. whether there are other factors connected to migration worth talking about, and b. what exactly is meant by ‘migration’ in this message.

			As to the latter, an obvious answer offers itself as the IOM itself declares that ‘migrant’ is an

			umbrella term, not defined under international law, reflecting the common lay understanding of a person who moves away from his or her place of usual residence, whether within a country or across an international border, temporarily or permanently, and for a variety of reasons. The term includes a number of well-defined legal categories of people, such as migrant workers; persons whose particular types of movements are legally-defined, such as smuggled migrants; as well as those whose status or means of movement are not specifically defined under international law, such as international students.

			This obviously broad definition of ‘migrants’ has its advantages when it comes to defining the tasks of the international organisation itself. However, when it comes to the presentation of the topic of migration in general, such an approach may easily cause concern, not least from a legal point of view. Among those concerns is the fact that it cannot be allowed to appear as if international law were being used to promote the smuggling of people. Another concern is the interesting legal confusion that arises given that this definition also encompasses the term ‘refugee’.

			The fact that international students are regarded as migrants is inasmuch understandable as practice and experience shows that many students who pursue their studies abroad remain in that country instead of returning to their country of origin. However, their inclusion in the definition may only be justified if we regard it as reflecting an institutional desire to have the broadest margin of action possible; interestingly, their inclusion in the definition may account for some of the claims in the abovementioned IOM promotional video, as certain ‘advantages’ of migration are only relevant to the category of international students (and none of the other categories under the IOM definition). According to the European Commission, in the EU for instance, the granting of residence permits by the end of 2022 included the following reasons: 35% for family reasons (practically family reunification), 20% work, 15% asylum, 4% education, and 26% for other reasons, including ‘permits issued for the reason of residence only, permits issued to victims of trafficking of human beings and unaccompanied minors, as well as permits … not covered by the other categories’.11

			The IOM describes migration as ‘part of the solution’ (the video does not define exactly what it is a solution to; presumably it could apply to anything), but their starting point refers to only one type of ‘migration’ under their own definition, namely that of international students,12 while the consequences drawn from it and promoted are general.

			For Europe at least, statistics are available as evidence of the advantages of migration. According to the European Commission, again in 2022, in an EU labour market of 193.5 million persons aged from 20 to 64, 9.93 million were non-EU citizens, corresponding to 5.1% of the total.13 At the same time, the employment rate in the EU in 2022 among the working-age population was higher for EU citizens (77.1%), than for non-EU citizens (61.9%). An important factor is also to see the sectors where people are employed: 9.1% of non-EU citizens work in construction, while 6.6% is the proportion of EU citizens. The employment rate of non-EU citizens is almost the double of EU citizens in administrative and support service activities: 7.6% versus 3.9%. This is even more the case in accommodation and food service activities, where 11.3% of non-EU citizens were employed as opposed to 4.2% of EU citizens. An even more striking difference is visible in the case of domestic work which accounts for 5.9% of non-EU citizens and a mere 0.7% of EU citizens. According to the Commission, non-EU citizens are over-represented in many occupational groups (such as cleaners and helpers; personal service or care workers; construction workers (excluding electricians); workers in mining, manufacturing, and transport; food preparation assistants; and agricultural, forestry, and fishery workers) and under-represented in others (such as teaching professionals; business and administration associate professionals; clerical and administrative workers; science and engineering associate professionals; business and administration professionals; and health professionals). These data are telling, both economically and socially, especially if we also take into consideration the fact that the value of the remittances paid by migrant workers is constantly increasing.14

			2. International answers to the phenomenon

			2.1. The United Nations

			The movement of people and peoples across borders has been known from the very beginning of human history. The ius gentium of Roman times or de Vitoria’s and Grotius’s recognition of the free movement of persons are examples of potential answers to the phenomenon, while at the same time voices such as Pufendorf and Wolff called for the protection of state sovereignty.

			As the world faced the first international refugee challenges of modern times during and after World War I, it became obvious that international responses, especially within the framework of widespread international cooperation, i.e. the League of Nations, were necessary. The international documents adopted in that era15 as well as the Nansen passports issued in 1922–1938 were signs of common efforts to effectively address the challenges. During and after World War II, the situation became even worse. With more people on the move and a large part of the world in flames or recovering from conflict, a solution within the newly established framework of the United Nations was needed. After individual solutions focused on specific problem areas (UNRWA, UNRRA, etc.), the 1951 Convention relating to the Status of Refugees was adopted.16 As the world’s refugee situation began to change significantly from the 1950s on, it became evident that an amendment, specifically an enlargement of scope, was needed. This was achieved with the 1967 Protocol relating to the Status of Refugees.17 Hence, the territorial (Europe) and time-related limitations (1 January 1951) disappeared.

			In her chapter, Nóra Béres assesses this Convention: how it was adopted and its effect. Noting that its ratification by 147 State Parties shows that this instrument is widely accepted, Béres – referring to Chetail – highlights that it creates a ‘fragile balance between the competence of States to control the access of aliens to their territory and the protection of the most vulnerable people fleeing from gross human rights violations’.18

			For our region, it is of key importance that the threats that served as the main reason for the existence of the convention remained at least partly in place; it was the 1956 Hungarian Revolution that made the world first realise that the actions of regimes like the communist one could well lead to further influxes of refugees, and, hence, it was worth preparing an international institutional framework to deal with this.

			In her assessment, Béres also refers to recent critics who wish to see the Convention amended to correspond more to current challenges. For instance, critics point out that the Convention’s approach is persecution-centred, whereas they claim that in modern times, a typical driver of forced migration is violence not driven by persecution. An additional factor is that the procedures involved in dealing with the fast-increasing numbers are burdensome for states.19

			When assessing the Convention’s historical context, Béres emphasises that it focuses more on state obligations than on individual rights, pointing out that at the time of its adoption, no human rights convention was in place, only the Universal Declaration of Human Rights.20 At the same time, refugee status is declaratory; hence, although not constituted by the decision of the individual state’s refugee authority, it definitely depends on it. The states were always only willing to accept a certain amount of refugees and not assume ‘unlimited and indefinite commitments in terms of all refugees for the future’.21 As she states, ‘[s]imply put, the definition of the term ‘refugee’ was tailored to individual political refugees, not mass influxes of migrants’.22 Béres also assesses the inclusion, exclusion, and cessation clauses, and refers to the growing number of internally displaced persons, an ever-growing concern for the international community, but, per definitionem, outside the scope of the Convention. Quoting the Supreme Court of Canada, Béres confirms that the system has built-in limitations, as ‘the international community did not intend to offer a haven for all suffering individuals’.23 As to the content of the protection, the non-refoulement principle is assessed, as well as the diverging interpretations of the rights provided for refugees.

			In my view, when assessing Article 31 of the Convention, it should be noted that when deciding about illegal entry, the rule still remains that the states may refer to the existence of safe third countries. The practice in this regard corresponds to the text of the Convention, even if some consider it too restrictive. As noted beforehand by various authors and even courts, this restricted scope of the refugee regulation was a deliberate decision made by the states. It would be arbitrary and contra legem to interpret Article 3124 as if the word ‘directly’ could be understood flexibly. Flexibility in interpretation is allowed inasmuch as it does not circumvent the legal requirement of a very restricted acceptance of illegal entry, which may be any form not using the designated entry opportunities with legal documents.

			2.2. The Council of Europe

			In his chapter, Gyula Fábián draws attention to the fact that matters of national defence do not fall within the scope of the Council of Europe’s framework. Hence, if a state considers migration to be an issue of national defence, the Council of Europe’s competence may be avoided.25 However, the issue does arise, in relation to the rule of law but above all within the framework of defending human rights, predominantly in cases before the European Court of Human Rights. Furthermore, asylum, refugee, and immigration-related topics arise in the Committee of Ministers and the Parliamentary Assembly, as well as the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, the Commissioner for Human Rights, or the Council of Europe Special Representative for Migration and Refugees.26

			Fábián analyses27 the conventions and treaties signed within the framework of the Council of Europe on migration and related topics. These include the European Agreement on the Abolition of Visas for Refugees28, signed in 1959, a treaty to facilitate the movement of refugees lawfully residing in one of the member states. The treaty was signed by approximately half of the Council of Europe member states. Maybe there is a reason that the 1970 treaty on the repatriation of minors only came into force in 2015, and29 only a quarter of the Council of Europe member states are parties to the European Convention on the Legal Status of Migrant Workers.30 Fábián draws the conclusion that the Council of Europe member states lack ‘enthusiasm’ about ratifying too many related international treaties.31 Hence, we may also conclude that their reservation is a key factor when analysing the existing legal obligations of the states vis-à-vis migration.

			When assessing the soft law documents, he concludes that the Parliamentary Assembly, starting from 2002, dared to touch upon a much wider range of issues than the Committee of Ministers, even if in a restrained way.32 Its resolutions also concern issues such as migration-related crimes (in both senses: where migrants are victims or criminals), voluntary returns, and large-scale arrivals.

			Turning to the case-law of the European Court of Human Rights, Fábián draws attention to the fact that the first judgment concerning migration was adopted in 1985, the first declaring a violation only in 1988,33 and that this jurisprudence has, according to some authors, serious shortcomings.34

			He assesses Protocol No. 435 to the European Convention on Human Rights,36 in which the Council of Europe made direct reference to the issue of migration for the first time. Afterwards, Protocol No. 7, as amended by Protocol No. 11 in its Article 1.2, again refers to a possible justification of an expulsion ‘in the interests of public policy or on grounds of national security’ in the case of an alien legally residing in a state, again a sign of the balancing of interests.

			Since then, the European Court of Human Rights has produced several factsheets giving an overview of the jurisprudence concerning migration and asylum: accompanied migrant minors in detention, unaccompanied migrant minors in detention, migrants in detention, ‘Dublin’ cases, and collective expulsion of aliens are among the main categories touched upon by the European Court of Human Rights. The competence that gave rise to such a vast jurisprudence results from Articles 53 and 55 of the ECHR.

			Fábián even comes to the conclusion that the fundamental rights – guaranteed by the ECHR – ‘are used by the ECtHR as a barrier to Member States in the field of migration’.37 He argues that although ‘the right to control the entry, stay, and expulsion of non-nationals belongs to the Member States’, this is limited by the rights present in the ECHR and the jurisprudence of the ECtHR.38 The fields he names as typical examples are the principle of non-refoulement, family reunification, and the issues concerning personal liberty, be it limitation or deprivation. He also examines the jurisprudence concerning Article 2 (right to life) and 3 (prohibition of torture, inhuman or degrading treatment).

			The relevant Eastern Central European jurisprudence includes not only cases from the period after 2015, the latest big migration wave,39 but even from before. Conflicts like the Chechen war or the conflicts in Ingushetia have provided cases.40 Fábián highlights that criticism of the Hungarian Government Decision No 191/2015 that had declared Serbia a safe third country fails to take into account that states shall not interfere with the internal affairs of other states. He argues that when the Court requires the Member States to ‘monitor’ the neighbouring states and not only trust multilateral information, it explicitly requires that. Moreover, when a ‘chain return’ leads to another EU Member State (i.e. Greece), another EU Member State cannot regard it as unsafe.41

			In general, the ECtHR – correctly – notes that if there is no procedure by which a claim for international protection can be examined, this itself constitutes a violation of Article 3.42 And when coming to qualification of the refusal to allow entry, it was considered by the Court to be a collective expulsion.43

			An Article 2 (right to life) violation was even declared – procedurally – for a tragic death on Serbian territory of a child whose family was denied access to Croatia.44 Here, Fábián misses that any circumstances other than those establishing Croatia’s responsibility were taken into consideration: neither the individual decisions (travelling further and further through safe third countries) nor the Schengen member state obligation to prevent illegal entry into the territory of the European Union.

			However, a Bulgarian case highlighted one of the most relevant issues (even if the ECtHR denied that it had any bearing on the specific case45): the preparedness of the states – especially those on the external Schengen borders – to face such a massive scale of migration. The ECtHR’s answer from the human rights perspective is, however, very simple: citing the absolute nature of Article 3, the Member States cannot be exempt from the obligations deriving from it, even in the case of a massive influx of migrants. This is an answer which, from a purely ethical and hypothetical point of view, is more than logical, but is not necessarily helpful in real life.

			Frequent disputes have arisen as a result of the so-called ‘transit zones’ at the border of Hungary where people could register their asylum applications but could not leave the zone into Hungary (but were free to leave it into Serbia). In my view, qualifying an establishment from where everyone is free to leave (and where all the paperwork could be carried out in relation to the asylum application) a ‘detention’ raises certain questions (especially as there was no question of Serbia not being a safe country.) This is true not only with regard to such a massive influx of migrants, but also in general as to whether it is ideal to interpret Article 5 (right to liberty) in this regard. Wanting to enter somewhere we are not entitled to cannot per se be considered a human right, although the jurisprudence seems to have turned in this direction.46

			Referring to the judgment in T. K. and others v. Lithuania,47 Fábián explicitly refers to the downside of the ECtHR trends: placing an extreme burden of proof on the national authorities practically encourages asylum seekers to present untrue facts.48 In the case in question, the assessment of the allegations made by the national authorities was deemed less trustworthy than reports by NGOs or US institutions. It is always questionable to allow reports from institutions without formal legal responsibility to override the authorities’ actions (for which there is always responsibility).

			Fábián comes to similar conclusions when addressing the issues of liberty and security.49 The mass arrival of asylum seekers places the states in difficult situations where they nevertheless should avoid arbitrariness. Detention – if applied, and according to the guide on the ECtHR’s official case-law on immigration – is allowed in the case of expulsion or extradition as well as before granting entry. Reasonable timeframes and appropriate conditions are among the requirements set for the states.

			In Mikolenko v. Estonia,50 where detention in a guarded facility lasted almost four years, it is no surprise that the ECtHR found a violation in this regard, as in many cases concerning a wide range of European countries and different detention timeframes.51 Fábián also highlights the fact that in the view of the ECtHR, ‘not even national security interests or the fight against terrorism can be successfully invoked by Member States before the Court’.52 Furthermore, as others have also commented in relation to O.M. v. Hungary,53 he is critical of the absoluteness of the applicants’ claims if they concern alleged homosexuality or political opinion. The Court namely found that the authorities did not sufficiently consider the individual circumstances of the applicant when – before granting the applicant refugee status – they put him in detention when he could not produce any document whatsoever to support his identity, nationality, etc.54

			While, obviously, and especially in a genuine emergency situation, it may easily happen that a person seeking protection does not have valid papers in his or her possession, it may also seem at least reasonable for the authorities to try to establish the circumstances of the case and not accept the claims of the applicant right away without any proof. We may conclude that these cases show the difficult side of human rights: how hard it is to find balance between the different interests. These difficulties should not, however, allow the state to ignore its responsibilities to protect its people.

			This is even more the case when we look at a situation like that described in Al Husin v. Bosnia and Herzegovina,55 where the authorities could not effectuate an expulsion (even though they contacted approximately forty countries for help) and where the authorities considered Mr. Al Husin to be a threat to national security. Given that it eventually became obvious that no expulsion could take place, and at the same time spending eight years detained in an immigration centre is considered to be contrary to the Convention, the question arises: what then? What is the civilised way to manage such a situation that also conforms with the requirements of the ECHR? According to the Court, his release would have been the only option. Also, in the same sense, in cases related to the right to an effective remedy, according to the ECtHR the grounds of national security (even when there is a suspicion of terrorism) are set aside when there is a real risk that a person awaiting expulsion may risk prohibited treatment if extradited.56 But does that not make the term ‘national security’ purely symbolic and useless?

			With regard to detention, a violation of the right to a private life (family life) was also declared (see Bistieva and other v. Poland)57 even though the Court acknowledged that the state had no other way of preventing the family from fleeing again from the authorities (as the family had previously done).58 It seems that when the best interests of the child are being taken into account, no other interest of the state may prevail; hence, authorities cannot justify detention even when they lack any other instrument with which to convince the applicants to follow the rules.

			In relation to the right to a fair trial, migration-related aspects can arise on various occasions, as the grounds for violation of the relevant Article 6 of the ECHR include – among many others – conviction in absentia, which can happen on a massive scale in cases where applicants have long disappeared from the country they lodged the appeal in.59

			A specific issue arising out of the EU context is how the ECtHR relates to internal EU migration affairs. In the jurisprudence of the ECtHR, there is a significant group of cases called the Dublin cases in which the ECtHR has always shown a somewhat critical approach towards the inner system of the EU and its member states, who try to coordinate their movements in providing different status of protection.60 As in the European Union, the so-called Dublin system determines which member state is responsible for examining the asylum application presented in one member state by a third-country national.61

			2.3. The EU and Member States

			After examining the international context, the attention moves towards the most successful example of regional cooperation, the EU and its member states.

			Bartłomiej Oręziak’s first chapter describes the division of competences between the EU and member states, key to understanding the debates surrounding this topic as well as the possible ways for the future. He also discusses the eventual extensions of competences of the EU (also via the CJEU) not covered by the sovereign states’ conferral. Giving an overview of the situation, he emphasises that the area of security and justice – where border checks, asylum, and immigration policies belong – is a shared competence. Apart from the aforementioned principal of conferral, this field is also covered by the principles of subsidiarity and proportionality. The analysis also addresses the question of ‘whether the exercise of competences by the EU, considering the scale or effects of the proposed action, will lead to better achievement of those objectives’.62

			Oręziak’s second chapter focuses on the role of the constitutional courts of the Eastern Central European region and assesses the division of EU and member state competences from the perspectives of those courts, as they are the key to understanding the member states’ attitude towards EU legislation. Assessing the relevant jurisprudence of the national constitutional courts in Czechia, Croatia, Hungary, Poland, Romania, Serbia, Slovakia, and Slovenia (as they all have one), the author places the key questions at the centre of the discussion. Out of the eight constitutional courts, seven have already expressed themselves in general (regarding the interpretation of legal principles) or specifically (concerning the interpretation of specific provisions) on migration and asylum matters. Apart from that, Oręziak elaborates on the jurisprudence of these courts based on how each constitutional court discusses the relationship with EU law, whether it does express itself at all, and if so, how it considers that relationship. According to Oręziak, the Polish, Hungarian, Croatian, and Romanian constitutional courts argue that national law (at the constitutional level, hence, basically, the constitution), including the competences of the national constitutional court, is above EU law. The Slovakians claim the opposite, while the Slovenian constitutional court has not yet expressed itself on the issue (neither has the Serbian court, for obvious reasons, Serbia not yet being a member of the European Union). The Czech constitutional court reserved the right to act in constitutional identity-related cases, when essential elements like ‘fundamental rights and freedoms of individuals, principles of democracy, people’s sovereignty, the separation of powers, and the concept of the rule of law’ are touched upon.63

			Apart from the general EU-national law question, the constitutional courts’ asylum and migration jurisprudence is also analysed by Oręziak, coming to the conclusion that in the Eastern Central European region the constitutional courts expressing strong opinions in concrete cases are those of Croatia, Hungary, Romania, and Serbia, while Poland’s constitutional court has also expressed strong opinions but only in an unspecific manner. The other three national constitutional courts either have not yet expressed themselves on the issue of migration in the EU context or have addressed the issue with a certain degree of reservation (hence leaving themselves room for manoeuvre).64

			3. Migration and demographic issues

			Dalibor Đukić’s first chapter examines the impact of migration on the demographic and religious landscapes of Europe in general and Central European states in particular.65 He assesses the often-heard argument that migration is capable of resolving Europe’s main demographic challenges, such as population growth (i.e. that the fertility rate falls well below the necessary 2.1 – 1.46, to be exact, ranging from 1.08 in Malta to 1.79 in France)66 or the workforce shortages.

			

			Going deeper into the demography of migration, it soon becomes clear that the social opportunities of legal and illegal migrants differ enormously, the latter basically confined to worse paid jobs, earning lower incomes, lack or only enjoying lower levels of health protection, etc.

			When giving an overall picture of the region’s demographic situation, Đukić shows that while in the EU the percentage of foreign-born inhabitants is 13 percent, in Poland and Hungary this stands at only 3 and 6.5 percent, respectively even though their number has doubled in the past few years.67 It is worth noting that these numbers exclude the (large) numbers of Ukrainian refugees, excessively present in these two countries in the past two years. While the Polish and Hungarian absolute numbers are low, Slovenia (whose rate only rose by 28 percent in the past few years) registers at 14 percent, a little bit above the EU average but quite different from the Eastern Central European average: the Czech Republic and Slovakia have 4.3 and 4.2 percent respectively.

			Concerning migration attributes, it is clear that contrary to the events of 2015–2016, 40 percent of migrants now come for family unification purposes. Another interesting statement is that the migrants tend to concentrate in the capital and urban areas within each country. According to Vaclav Smil, a Canadian professor cited by Đukić,

			In 1900 Europe (excluding Russia) had nearly 20 percent of the world’s population and accounted for roughly 40 percent of the global economic product; 100 years later it had less than 9 percent of all people and produced less than 25 percent of the global output…By 2050 its population share will slip to about 6 percent of the global total, and its share of global economic product may be as low as 10 percent.68

			For the sake of demographic sustainability in Europe, it is worth noting that the 2022 population increase was due to positive net migration, and deaths surpassed live births. As Đukić concludes, ‘[w]hile immigration can gloss over the real demographic problems, it is insufficient to generate a lasting and sustainable population growth’.69 On the other hand, unlike a controlled number, a large influx of migrants does not drive migrants to adopt the ideas, values, and practices of the accepting country. The question or ‘primary concern’ remains therefore, how the eventual positive effects of migration can be harnessed in European countries without those countries losing their cultural and religious identity. And as Fargues (cited by Đukić) states, immigration alone will not be enough for Europe to maintain its global influence: nation-building and a (wise) enlargement are also crucial.70

			As to the question of population structure (ageing population), the result of the analysis is clear: replacement migration cannot actually curb ageing, it can only work as a spiral: constantly inviting more and more migrants in order to replace the simultaneously ageing migrants themselves).71

			When it comes to the changing attitudes towards migration, Franje Staničić draws attention in his first chapter to the criticisms that the previous systems faced, whether the Treaty of Maastricht or the Treaty of Amsterdam: ineffectiveness and lack of transparency were the most frequently mentioned shortcomings.72 When analysing the answers given by the Commission to the migration challenge during 2014–2015, especially the communication ‘A European Agenda on Migration’, the four main areas were: reducing incentives for illegal migration, saving lives and securing external borders, implementing a strong asylum policy, and developing a new policy on legal migration.73 Staničić assesses the missed opportunities concerning the Temporary Protection Directive.74 Furthermore, in the first Dublin system, he perceives the rule of first entry as a punishment of the member state responsible for letting the asylum seeker, legally or illegally, enter its territory.75 He also comes to the conclusion that ‘during the Syrian crisis it became obvious that the Dublin system does not work’.76 He considers that emphasising better cooperation among member states in many aspects would ameliorate the situation.

			Staničić draws attention to the fact that immigration is regarded as an important issue in the EU: in fact, approximately 4 out of 10 EU citizens see immigration as the most important issue. The targeted Eurobarometer surveys show that citizens are only partly content with the integration processes or with the results of their national governments’ actions in this regard; only a fifth of EU citizens regard immigration as an opportunity, whereas 38 percent see it more as a problem, and 31 percent equally as a problem and an opportunity.77

			4. Safe third countries

			As discussed by Đukić in his second chapter, the ‘safe third country’ concept has been disputed over the past decades. Apart from the safe country of origin, which is the least disputed aspect, the chapter also discusses the European safe country concept, apart from the actual safe third country concept. He draws attention to the fact that the majority of EU member states use the ‘safe country of origin’ concept, including all Central European countries, apart from Poland, in certain cases with modifications.78 As to the safe third country concept, in EU law, the safe third country concept may be used only with regard to certain principles; for instance, that when applying the concept, the life and liberty of the concerned person is not threatened based on factors such as race, religion, nationality, membership of a particular social group, or political opinion; there should be no risk of serious harm; the Geneva Convention’s non-refoulement principle prevails; and effective remedy. As Đukić mentions, the concept can be used in different ways: ‘this methodology involves a case-by-case evaluation of the country’s safety for a particular applicant and/or may include the national designation of countries considered generally safe’.79

			Đukić also briefly addresses the jurisprudence of the European courts in this regard, as well as Turkey’s special position and the change of attitude towards the Turkish asylum system, when it became required after the massive influx of migrants.

			While we must agree that here again a balanced approach must prevail, we nevertheless have to acknowledge that, especially in the framework of mass migration, a concept like that of safe third countries is vital in order to be able to handle asylum applications appropriately and with international cooperation.

			5. The Schengen area and migration

			As described in Staničić’s second chapter, the noble idea of an (inner) borderless Europe has faced its challenges in recent years. These challenges came along with the phenomenon of mass migration, starting with the reintroduction of border controls between Italy and France, but actually increasing after 2015. More and more states have reintroduced border controls and the originally ‘interim’ measures have actually endured for years, showing how essential external border control of the EU is to having a fully functioning Schengen system, remembering that the Schengen area can be regarded as a key area of integration.80

			Analysing the reintroduction of border controls in numerous Schengen countries, Staničić comes to the conclusion that the states reacted this way to ameliorate ‘the risks evoked by unwanted immigration, terrorism, and the spread of the coronavirus’.81 Staničić concludes that in order for Schengen to survive, Member States have to reaffirm their mutual trust.82

			The Schengen aspects of illegal migration are even more interesting as the ‘area of freedom, security and justice’ is based on the idea of Union citizenship and free movement within an area without internal borders. Hence, when the Schengen principles are challenged during times of ‘risk’, it becomes clear that illegal migration has direct effects on the freedom and security of EU citizens.

			Concerning the everyday handling of illegal migration, the operation of the Schengen Information System (SIS) is of utmost importance. With this cross-border cooperation the Member States have the opportunity to easily exchange relevant information.

			Staničić draws attention to the fact that while border controls were introduced only 40 times between 2006 and 2015, this happened 280 times between 2015 and 2022.83 Among the EU Member States, five (France, Austria, Germany, Sweden, and Denmark) introduced permanent border controls between 2015 and 2021. Staničić analyses this situation in light of the initial legal regulation on Schengen and the 2021 proposal of the Commission aimed at lifting these permanent controls. When assessing the situation, Staničić concludes that in relation to the Frontex system, the crisis situation ‘allowed the Commission to propose more sovereignty-encroaching measures than ever before’.84

			It is worth reading this chapter together with the chapter on the Dublin system. Reading about the states with the most ingoing (Germany, France, the Netherlands, Austria) and outgoing (Germany, Italy, Austria, France, Sweden) transfers as well as the top five application-receiving countries (Germany, France, Spain, Austria, Italy),85 the correlation with those member states who have introduced permanent border controls is more than evident.

			6. The Dublin system

			Another system that is closely related to migration is the Dublin system. As a system designed to handle the legal questions related to asylum, it is essentially a mechanism which designates the state responsible for examining and deciding on a foreigner’s application for international protection irrespective of where the application was lodged.86 As the Dublin system only includes a minimum standard of rules, and no complete harmonisation, there are significant differences between the member states. While preserving the sovereignty of the member states and thus giving space to the different institutional or procedural solutions, it aims to provide a minimum level of protection to people applying for international protection as well as to hinder the so-called secondary movement or ‘asylum shopping’ by these people within the European Union. The Dublin set of rules constantly evolves,87 and also includes the CJEU’s previous jurisprudence in the legislation.88 The objective shall be to maintain the exclusive competences of the member states and at the same time respond to challenges like illegal migration, thereby correcting shortcomings that may arise. The new challenges, however, have had a significant impact on the member states and restrictive measures appeared as a result. As asylum seekers, regardless of whether their claims are legitimate or not, have favourite routes, there are states which, based on their geographic location, receive far more applications than others. The safe third country concept is there to ease this burden.

			The Dublin III system, established in 2013 – and the system currently functioning as of 2024 – tried to find answers to the challenges of the previous years and improve efficiency, while maintaining the same principles. A significant novelty is, however, that the authorities have to conduct personal interviews with the asylum seekers. The main documents of the Common European Asylum System (CEAS) are the Dublin Regulation (Dublin III), the Qualification Directive,89 the Procedural Directive,90 and the Reception Directive,91 as well as Regulation (EU) No 603/2013 of the European Parliament and of the Council of 26 June 2013 concerning the establishment of ‘EURODAC’ for the comparison of fingerprints.92

			Katerina Frumarová’s chapter contains useful information as to the scale of applications lodged throughout Europe. For 2022, 996,000 applications were lodged in the EU+ countries (39% of them successful in the first run), in addition to about 3.9 million beneficiaries of temporary protection.93 Considering the migration policies as well as the geographical and economic situation of the given countries, the take-back and take-charge statistics draw an interesting picture of Europe.

			

			In my view, however, although the reforms of the Dublin system aimed to adapt to the new situation and achieved partial success, they gave rise to serious debates based on serious shortcomings. For instance, the capacity of the member states was never taken into account; the system places uneven burdens on member states in every sense; the aspect of border protection was in fact (and despite efforts made in this regard) not considered to be of at least the same importance; and, last but not least, the entire system, including its guiding – very noble – principles, was not designed for mass migration situations. The latest answers given to these issues not only lacks full support from the member states (see, for instance, Hungary’s position), but raises serious issues of subsidiarity. With regard to the past decade’s experience, this is also a point where EU legislation on paper and in practice might significantly differ from each other. Nevertheless, the (latest) new deal’s reality check comes after this chapter has been closed and this volume published.

			7. The border control – shared competences

			The European border management system is a shared competence between the member states and the EU as regards the migration control context. Apart from the Schengen Borders Code Regulation, the European Border and Coast Guard Regulation (Regulation (EU) 2019/1896) is the other most relevant legally binding instrument on the common rules of border crossings. The Commission communication on European Integrated Border Management94 is based on two principles: shared responsibility and well-defined division.95 As Gregor Maučec states, although the Member States confer competence on the EU in border management and related migration issues, it does not result in the Member States losing their competence and responsibility in this regard.96 Ever since the mid-1990s significant legal measures have been taken in order to introduce an integrated EU border regime and develop common EU standards and rules in the overall area of border surveillance/control. The objective has been to become more effective in managing the external borders of the EU and ensure the uniform level of their safeguarding,97 while at the same time maintaining the Member States’ competences. Although there are authors who do not consider border controls part of the migration policy,98 I do consider it to be an integral part of the whole picture.

			While the division of competences – treated in Maučec’s chapter99 – is rather complex, a few highlights are worth noting here as well. For instance, the fact that in this regard the principles of subsidiarity and proportionality prevail, or that the Treaty of Lisbon confers on the EU an explicit external competence to conclude readmission agreements with third countries (while maintaining the member states’ competence to do so as well). As Maučec argues,

			[g]iven the shared nature of the EU’s internal competence on border management and related migration issues and the reluctance of the Member States to cede their competence to the EU, the conditions for the EU’s implicit external exclusive competence are not met.100

			In addition, the CJEU states that the flexibility clause101 cannot serve as a basis to widen the powers of the Union.102 Furthermore, in the practice of joint operations or where the member states put their organs at the disposal of the EU, the classical question of international law as to control arises.

			The challenge lies in the fact that the rules of border management operation, including the fundamental rights perspective, have not been designed to deal with mass migration. A member state requires different resources at the external border of the Schengen zone depending on whether a few people or thousands arrive every day. If the state on the external border takes its duties arising out of the Schengen Code seriously, only those whose rights have been proven shall cross the border. Ignoring this obligation or being required to ignore it for whatever reason is not only against the mutual trust principle governing the whole Schengen area, but would also exceed the competences transferred to the EU under the Treaty on the Functioning of the European Union. Just to give an example: of the 1,321,600 EU-wide applications during 2015, Germany received 476,510, Hungary 177,135, Sweden 162,450, and Austria 88,160.103 These numbers would equal the size of the third-biggest city in Hungary, the fourth-biggest in Sweden, the seventh-biggest in Austria, and the sixteenth-biggest in Germany. The system is not able to manage such a huge volume of applications, especially as the cooperation of the asylum seekers – to wait for the results in the country of application – is lacking. As a result, proceeding with that number of applications while letting the applicants remain within the borders of the given state constitutes a clear threat to the Schengen objectives. It is therefore a challenge to dissuade third-country nationals from staying illegally in the territory of the Member States within the framework of EU law: while Member States may adopt coercive measures, even detention, during the return procedure (if it is to be followed by removal), finding a balance with the Return Directive at the scale after 2015 is at least questionable.104

			8. Returning irregular migrants

			Mateusz Tchórzewski distinguishes in his chapter between the numerous forms of migration, drawing attention to the consequences this phenomenon has for the societies of the affected states. He goes into detail regarding the individual situations of Eastern Central European states, assessing not only the legal framework but also the practice in a fact-based approach. The question of appropriate clarity arises as to the content of EU legislation in this regard, especially the fact that the EU asylum framework was not designed for such movements, and, above all, is more permissive than that of other major democratic jurisdictions.105 Concerning Hungary, Tchórzewski draws attention to the fact that the Hungarian Constitutional Court took a sovereigntist position, stating that ‘joint exercise of competences through the institutions of the European Union may not lead to lower levels of protection of fundamental rights than that which is required by the Fundamental Law’, as well as that the inalienable right of Hungary to determine ‘its territorial unity, population, its form of government as well as the structure of the state are to be considered a part of its constitutional identity’.106 He also discusses the issue of artificial migration vis-à-vis Poland, the available remedies in Slovakia, the Constitutional Court judgment in the Czech Republic that declared a CJEU107 decision as ultra vires, the structure of the Croatian constitutional jurisdiction and its expulsion-related jurisprudence, Slovenia’s single procedure of removal, and the Romanian Constitutional Court’s judgment of ‘national constitutional identity’.

			Tchórzewski highlights the risks that arise if the ‘affected states will not have the possibility to sufficiently protect their legitimate economic, social, political, and geopolitical interests’. In his words, ‘the functioning of the very system may be threatened’, so it is not an issue to be ignored. Addressing the issue of legal uncertainty, he predicts two potentially successful options: either taking into account the views and values of the Member States, or leaving the Member States more room for discretion.108

			Based on the moderate success of returning illegal migrants, it is worth taking a look at the EU-Turkey refugee deal. The EU has similar arrangements with other regions of the world, but, due to the events of the 2015 migration crisis, it was ready to learn from the ineffectiveness of previous experiences. Assessing the UNHCR’s position, Ludmila Elbert does not avoid the major concerns, drawing attention to the difference between migration law and refugee law. Apart from the EU-Turkey deal, the effectiveness of which is put into another light by Elbert, other deals are examined for comparison, e.g., the US-Canada deal, the UK-Rwanda deal, and the Australia-Nauru deal. There is a reason that a specific subchapter is devoted to issues like the non-refoulement principle, the relationship between the UNHCR and the member states, and the safe-third-country concept. This last is the core of the EU-Turkey deal, enabling EU member states to declare an asylum application inadmissible without examining its substance if Turkey is regarded as a safe third country. Elbert also examines the actual practice involved in this deal, as well as in the other agreements mentioned.109

			In my view, it is quite obvious that attitudes towards migration differ in the various European countries. Simply putting aside reality and pretending that only two countries in the EU face a massive influx of migrants, or that the new deals can be flawlessly applied without regard to the actual costs, is no solution to the problem: the rules in force in 2015, at a European and a global level, bore absolutely no relation to a phenomenon which resembled more closely a world war situation than the kind of situations either the Geneva Convention or the Dublin system were designed to cover. Deals like the EU-Turkey deal are an example of the ad hoc solutions found by states (not only in Europe, but around the world) to a chain of events which was far more complex, and hence should have been addressed differently: the lack of success, therefore, does not lie in the individual solutions themselves, but in the lack of strategic thinking.

			9. Conclusions

			What makes migration such an important question these days? More than a decade has passed since the Arab Spring and the subsequent influx of people fleeing the region for Europe, as well as an unprecedented influx of immigrants from various other parts of the world. It soon turned out that the existing EU rules – adopted for obvious humanitarian reasons but in quite different circumstances – created tensions between those states first receiving the arrivals and the other EU member states. It also soon turned out that there are limits to solidarity and huge differences in attitudes towards migration, differences that have given rise to serious political disputes.

			In the meantime, more than two years ago now, war broke out in the direct neighbourhood of the European Union, with neighbouring countries still receiving tens of thousands of refugees every day. But apart from the tragedy and the horror of this war, something else also came to light: these countries, almost exactly those the loudest in resisting uncontrolled entry for migrants, and thus accused of being ‘inhuman’, behaved more humanely than many others before when faced with a situation of actual war. With no safe third country in sight, they are hosting or caring for millions of real refugees, i.e. people fleeing directly from an actual war, a fact that is very clear from a legal point of view (facts are stubborn things), although less known outside the region of Eastern Central Europe.

			What do we have here then? A clash of different interpretations? Or a typical conflict of European integration: the clash of different theories as to the present and the future of the European Union? The answer is simple: a little bit of both. The art of law is that we try to first create and then implement rules that should (but never ever can) cover all situations in life. Hence, there is always a room for interpretation. But in certain cases, there comes a point when it has to be admitted: common sense requires us to rethink the situation and either create another rule or admit that the solution lies outside of the territoire of law.

			In my view, the authors to this volume try to familiarise us with the different questions related to migration law. They highlight the importance of not confusing concepts: migrants are not refugees, instruments created for a certain number of asylum applications are not necessarily – well, in fact, simply not – suitable to deal with a tenfold, hundredfold, or thousand-fold increase in numbers. At the same time, the countries of the Eastern Central European region, as well as the international community as a whole, take the individual aspects of this phenomenon very seriously: taking a stance in helping at the source, in the country of origin (see for instance the Hungary Helps programme), as well as respecting the human rights requirements. In this regard, we see the efforts of the various institutions defending the human rights of potential asylum seekers or the extensive jurisprudence of the European Court of Human Rights (which, for obvious reasons, is less qualified to seek a balance between sovereignty and concurring human rights perspective), as well as the (to the holistic approach more perceptive) national Constitutional Courts.

			The challenge lies in approaching the issue from farther: realising that it is probably one of the biggest challenges the European Union has ever faced, because it has brought to the surface disruptions which were not evident beforehand, created mistrust within the community, put third country interests and the influence of EU countries in a different perspective, and because it questions achievements like Schengen – one of the most precious values of European integration for the countries and the peoples of Eastern Central Europe, previously for decades under Soviet oppression.

			

			The first step in solving the dispute is to understand it. As Sándor Márai wrote: ‘One can get closer to reality and the facts by using words, questions, and answers’. It is also the mission of this volume: to contribute to a better understanding of the region through presenting the different aspects of the issue of migration from an Eastern Central European perspective.
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Note: Portugal had no incoming transfers for which the duration was known. Ireland and Czechia had no outgoing transfers.
() Excluding number of transfers for which the duration is not known.
Source: Eurostat (online data code: migr dubto) eurostat |l
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Note: ranked on total value.
Note: requests with unknown category for some countries are included in the total.
Source: Eurostat (online data code: migr. dubri) E
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Note: the y-axis scale in the left part of the figure is eight times greater than that in the right part.
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®) 2021 data.
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Note: no incoming and outgoing transfers for Czechia reported in 2022.Portugal had no incoming transfers for wich the duration
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