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FOREWORD

THE 70TH ANNIVERSARY OF THE EUROPEAN
CONVENTION ON HUMAN RIGHTS: CENTRAL
EUROPEAN PERSPECTIVES ON JURISPRUDENCE
AND CHALLENGES

L]

NORA BERES AND RENATA HRECSKA-KOVACS

The year of 2023 marked the 70th anniversary of the entry into force of the
European Convention on Human Rights (ECHR). For this reason, the Central Eu-
ropean Academy and the Ferenc Madl Institute of Comparative Law co-hosted an
academic conference in Budapest on 15-16 June 2023 entitled ‘The ECHR at 70:
The Central European Narrative’ where both renown scholars and legal practitioners
of the region (i.e. the Czech Republic, Croatia, Hungary, Poland, Romania, Serbia,
the Slovak Republic and Slovenia) discussed what are those special features of the
case law of the European Court of Human Rights (ECtHR) that can be identified as
characteristic issues of the Central European countries. This volume is the written
manifestation of the oral presentations delivered at this conference.

The significance of the ECHR and the ECtHR, the crown jewel of the whole
system of the Council of Europe, cannot be overemphasized. The ECHR entered into
force on 3 September 1953, and since then, the ‘Old Continent’ has gone through
countless changes and faced scores of challenges: the dissolution of the Soviet Union
and the end of the Socialist era in the Central and Eastern European states, the con-
cerning presence of terrorism in modern societies, overwhelming migration flows
aiming Europe, the outbreak of the of the COVID-19 pandemic, the full extension
of the Russian-Ukrainian war, developing environmental problems, the conquest of

Noéra Béres — Renata Hrecska-Kovacs (2025) ‘Foreword’. In: Néra Béres — Renata Hrecska-Kovacs (eds.)
The ECHR at 70: The Central European Narrative, pp. 25-26. Miskolc-Budapest, Central European
Academic Publishing.
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the internet and artificial intelligence, current challenges of civil and criminal court
proceedings, etc. No wonder, in the era of ever changing and evolving societies,
one might easily raise the question: how can a 70-year-old treaty provide effective
protection for human rights in the 21st century and how can it still work as a living
instrument? In the same vein as the conference, this book seeks to demonstrate the
indisputable reactivity and modernity of the Convention highlighting the ECtHR’s
interpretation techniques while focusing on the Central European region.

The essays in the volume not only analyse the content and jurisprudence of the
Convention, but also shed light on how human rights are implemented in the specific
historical, social and legal context of these countries. Organised into thematic units,
the studies guide the reader through seven parts on the key issues of the Convention.
The first section discusses the delicate balance between national sovereignty and ju-
dicial practice. The second section focuses on trafficking and modern-day slavery. The
authors then discuss the interpretation of personal liberty, due process and the right
to privacy and family life, with particular reference to Central European practice.

The volume also addresses the issues of freedom of expression, freedom of re-
ligion and the right of assembly, before devoting a separate section to the domestic
possibilities for the enforcement of human rights, including constitutional com-
plaints, minority rights and gender equality. The final chapter examines the chal-
lenging aspects of the right to property as well as the difficulties of migration, with
a particular focus on the former socialist countries.

The authors of this volume have mapped the practice of the European Court
of Human Rights with impressive thoroughness: the analyses are based on more
than one hundred and fifty specific cases, each of which provides a window on the
complex world of enforcement and interpretation. The diversity of the cases, with
their matching human fates, dilemmas and Central European specificities, not only
illuminates the nuances of the Court's role, but also highlights how the principles of
the Convention are shaped to fit the realities of the Member States. This wealth of
case law is one of the volume's greatest assets: it is at once a resource, a mirror and
a discussion starter for the legal community in the region.

The contributors to this volume - distinguished scholars, practitioners and judges
— represent several countries from the Central European region, which allows for a
presentation of a diverse yet common historical and institutional experience. The
studies offer a deeper understanding of the evolution of ECHR practice, the chal-
lenges facing the region and how international human rights protection can become
an effective instrument in each Member State.

The Editors of this book would hereby like to grab the opportunity to say thank
you to the management of the Central European Academy as well as of the Ferenc
MAdI Institute of Comparative Law for supporting the idea of this conference and
this volume, and for considering the perspectives of Central European scholars to
worth an outspoken publishing. The Editors also owe sincere gratitude to all of the
excellent colleagues who participated in this project and contributed to the publi-
cation of this book.
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CHAPTER 1

THE EUROPEAN CONVENTION ON HUMAN
RIGHTS AND CENTRAL EUROPE:
WHAT IS LEFT TO THE STATES’ MARGIN OF
APPRECIATION?

L

PETER PACZOLAY

Abstract

The assessment of the functioning of the Strasbourg Court is two-faced. On the one
hand, the Court is criticised for its activism in interpreting the Convention. The
activism of the Court is proved by interpretations and other tools developed by the
Court itself, such as the living instrument doctrine, the evolutive interpretation,
setting positive obligations for the States, or the use of interim measures. On the
other hand, it is recognised that the Court is aware of the limitations of its powers
and tries to respect the decisions of domestic authorities and courts. Besides the
restrictions and limitation provided by the Convention itself (like reservations and
derogations), the Court has developed several doctrines and principles serving self-
restraint. The most important are the European consensus, the principle of subsid-
iarity, and the emphasis on the fact that the Strasbourg Court is not a fourth in-
stance court. The most often used argument is the margin of appreciation principle.
When the Court respects the power of appreciation of the States, it exercises judicial
self-restraint in that it does not use to the full extent its powers of supervision or
review. Nevertheless, the Court has emphasised that the power of appreciation is
not unlimited. The domestic margin of appreciation thus goes hand in hand with a
European supervision. Despite all the advantages of the broad use of the margin of
appreciation principle, several criticisms have been raised against the way the Court
applies it. The doctrine is often considered controversial. A systematic and open

Péter Paczolay (2025) ‘The European Convention on Human Rights and Central Europe: What is Left to the
States’ Margin of Appreciation?’. In: Nora Béres — Renata Hrecska-Kovécs (eds.) The ECHR at 70: The
Central European Narrative, pp. 31-46. Miskolc-Budapest, Central European Academic Publishing.
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debate on the advantages and the contradictions in the application of the margin of
appreciation would improve the use of this tool.

Keywords: margin of appreciation, principle of subsidiarity, European consensus,
judicial activism and self-restraint

1. The Impact of the Enlargement of the Council of Europe

The Convention and its Protocols are agreements under public international law;
their observance and the protection of fundamental rights are primarily the tasks
of the domestic legal mechanisms and national judicial systems. This is reflected in
the Convention system’s so-called ‘subsidiary’ character: the Court exercises its ju-
risdiction of review only after the exhaustion of domestic remedies. The Convention
governs forty-six States, and there is no doubt that the entire legal framework of
the Europe-wide protection of human rights — to quote Ronald St. John Macdonald,
former judge of the Court — “rests on the fragile foundations of the consent of the
Contracting Parties”.!

The accession of former socialist countries to the Council of Europe and to the
Convention led to a comprehensive reform of the Convention system and the ECtHR.

“The changes in East and South-East European countries are setting new tasks for
the Council of Europe. They are forcing the Organisation to redefine the boundaries
of Europe, to recall the fundamental preconditions for membership, to consider co-
operation with non-European states, and to adapt the working methods inter alia of
the Parliamentary Assembly to the new situation. (...) The Statute of the Council of
Europe provides that the fundamental prerequisite for accession is that the candidate
state be based on the rule of law, guaranteeing human rights and the fundamental
freedoms.”?

In 1998 Protocol No. 11 replaced the original two-tier structure comprising the
Court and the Commission on Human Rights, sitting a few days per month, by a
single full-time Court. This change put an end to the Commission’s filtering function,
and enabling applicants to bring their cases directly before the Court has radically
transformed the system. The establishment of the right of individual petition and the
— at last — compulsory nature of the Court’s jurisdiction indisputably rank among the
benefits of the reform. The fact that the mechanism is now purely judicial in nature
is an undeniable improvement on the former system. The right of individual petition

[y

Macdonald, 1993, p. 123.

2 Doc. 6629 1403-12/6/92-1-E, 16 June 1992 Information Report on the enlargement of the Council
of Europe (Rapporteur: Mr Reddemann, Germany, Christian Democrat). Debated by the Assembly in
Budapest on 30 June 1992. Hungary joined the Council of Europe on 6 November 1990.
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and the compulsory jurisdiction of the Court no longer depend on decisions of the
States — as underlined by the former President of the Court, Jean-Paul Costa.?

One of the strengths of the 1998 reform was to open access to the Court directly
for individuals, which is unique in the case of international courts.*

2. Activism of the Court

The assessment of the functioning of the Court is two-faced. On the one hand,
the Court is criticised for its activism, but on the other hand, it is recognised that the
Court is aware of the limitations of its powers and tries to respect the decisions of
domestic authorities and courts.

Arguments most often put forward to demonstrate the Court’s activism are as
follows.

The living instrument doctrine is a judicial interpretation method developed and
applied by the Court to interpret the Convention in the light of contemporary con-
ditions. As it was formulated: “The Court must also recall that the Convention is a
living instrument which, as the Commission rightly stressed, must be interpreted in
the light of present-day conditions. In the case now before it the Court cannot but
be influenced by the developments and commonly accepted standards in the penal
policy of the member States of the Council of Europe in this field.”

A later formulation repeats the same more concisely: “The Court reiterates in this
connection that the Convention is a living instrument which must be interpreted in
the light of present-day conditions and of the ideas prevailing in democratic States
today.”®

A subsequent activist approach developed by the Court is the evolutive interpre-
tation (or integrated approach). Here the Court integrates the interpretation of civil
and political rights with the interpretation of economic, social, and cultural rights
that are enshrined not in the Convention but in the European Social Charter. The
Sidabras and DZiautas v. Lithuania case’ dealt with the imposition of employment re-
strictions on former employees of the KGB and found violation. The Court cited and
relied on Article 1 § 2 of the European Social Charter that provides: “With a view to
ensuring the effective exercise of the right to work, the Parties undertake to protect

3 Costa 2009, 11-12.

4 ARTICLE 34 Individual applications: The Court may receive applications from any person,
nongovernmental organisation or group of individuals claiming to be the victim of a violation by
one of the High Contracting Parties of the rights set forth in the Convention or the Protocols thereto.
The High Contracting Parties undertake not to hinder in any way the effective exercise of this right.

5 Tyrer v the United Kingdom, 25 April 1978, § 31, Series A no. 26

Bayatyan v Armenia [GC], no. 23459/03, § 102, ECHR 2011

7 Sidabras and Dgiautas v Lithuania, nos. 55480/00 and 59330/00, ECHR 2004-VIII

(o))
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effectively the right of the worker to earn his living in an occupation freely entered
upon.” This provision, retained word for word in the revised Charter of 1996, has
been consistently interpreted by the European Committee of Social Rights (ECSR) as
establishing a right not to be discriminated against in employment. The non-discrim-
ination guarantee is stipulated in Article E of the revised Charter.®

Another proof of the Court’s activism is how the Court gradually extended the
negative obligations of the State to restrain interference to individual rights in the
direction of putting positive obligations on the States. Positive obligations are when
the State is required to act in order to secure for persons within its jurisdiction the
rights protected by the Convention. In determining the scope of a State’s positive ob-
ligations, says the Court, regard must be had to the fair balance that has to be struck
between the general interest and the interests of the individual.®

Although it is not for the Court to indicate which measures the authorities should
take in order to comply with their obligations most effectively, it must verify that the
measures actually taken were appropriate and sufficient in the present case. When
faced with a partial or total failure to act, the Court’s task is to determine to what
extent a minimum effort was nevertheless possible and whether it should have been
made. Determining that question is especially necessary in cases concerning an al-
leged infringement of absolute rights such as those guaranteed by Articles 2 and 3
of the Convention.!

In the first so-called ‘pilot judgment’ (Broniowski v Poland [GC]) the claim aimed
for compensatory land in respect of property abandoned because of boundary changes
following the Second World War; the Court found violation, stating that by virtue of
Article 1 of the Convention, each Contracting Party “shall secure to everyone within
[its] jurisdiction the rights and freedoms defined in [the] Convention”. The discharge
of this general duty may entail positive obligations inherent in ensuring the effective
exercise of the rights guaranteed by the Convention. As regards the relation and the
boundaries between the State’s positive and negative obligations, according to the
Court the criteria to be applied do not differ in substance. In both contexts regard
must be had to the fair balance to be struck between the competing interests of the
individual and of the community.!!

Furthermore, not an interpretational method but a specific procedure that might
irritate the Member States is the application of interim measures under Rule 39 of the
Rules of the Court. This special tool that does not have any ground in the Convention
is a source of conflict with the States. In the relation of the Strasbourg Court and the
national authorities an especially sensitive field is the use of interim measures that
in the meantime might be of vital importance for the persons effected. Even though

8 “The enjoyment of the rights set forth in this Charter shall be secured without discrimination on any
ground such as race, colour, sex, language, religion, political or other opinion, national extraction or
social origin, health, association with a national minority, birth or other status.”

9 Oggiir Giindem v Turkey, no. 23144/93, § 43, ECHR 2000-III

10 Ilascu and Others v Moldova and Russia [GC], no. 48787/99, § 332, ECHR 2004-VII

11 Broniowski v Poland [GC], no. 31443/96, § 143, ECHR 2004-V
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there are no provisions in the Convention on this subject, the limited nature of the
scope of Rule 39 can be clearly seen from the Court’s case law. It is only where there
is an imminent risk of irreparable damage that the Court applies Rule 39.12

3. Restraints and Self-restraint

The Convention itself offers restrictions and limitations to the protection of human
rights and this understandably affects the court’s scope and limits its activism.

Article 57 of the Convention regulates the possibility of reservations: “Any State
may, when signing this Convention or when depositing its instrument of ratification,
make a reservation in respect of any particular provision of the Convention to the extent
that any law then in force in its territory is not in conformity with the provision. Reser-
vations of a general character shall not be permitted under this Article.”

Article 15 makes possible derogations in emergency situations: “In time of war
or other public emergency threatening the life of the nation any High Contracting Party
may take measures derogating from its obligations under this Convention to the extent
strictly required by the exigencies of the situation, provided that such measures are not
inconsistent with its other obligations under international law.”

No derogation is allowed from Article 2 (right to life), except in respect of deaths
resulting from lawful acts of war, or from Articles 3 (prohibition of torture), 4 (para-
graph 1: prohibition of slavery) and 7 (nullum crimen sine lege). These non-derogable
rights are considered core rights. The other, non-absolute rights are equivalent, and
may be limited, if necessary, but only in proportion to the need, and in the event of
conflict with another fundamental right, they must be weighed (balanced) against
one another.’® In general, Article 2 and 3 cases are not part of the margin of appreci-
ation discussion, as in these cases generally it is not the State which bears the burden
of proof.

Furthermore, the activist interpretation of the Convention is counter-balanced by
the European consensus doctrine, the principle of subsidiarity, and the margin of ap-
preciation. The two latter are now formally recognised by Protocol No. 15 amending,
among others, the Preamble of the Convention that now reads as follows: “Affirming
that the High Contracting Parties, in accordance with the principle of subsidiarity, have
the primary responsibility to secure the rights and freedoms defined in this Convention
and the Protocols thereto, and that in doing so they enjoy a margin of appreciation,
subject to the supervisory jurisdiction of the European Court of Human Rights estab-
lished by this Convention.”

12 Mamatkulov and Askarov v Turkey [GC], nos. 46827/99 and 46951/99, § 108, ECHR 2005-I
13 Izquierdo-Sans, 2021, p. 280.
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As the Explanatory Report describes, “a new recital has been added at the end of
the Preamble of the Convention containing a reference to the principle of subsidiarity
and the doctrine of the margin of appreciation. It is intended to enhance the trans-
parency and accessibility of these characteristics of the Convention system and to be
consistent with the doctrine of the margin of appreciation as developed by the Court
in its case law.”** The jurisprudence of the Court makes clear that the States Parties
enjoy a margin of appreciation in how they apply and implement the Convention,
depending on the circumstances of the case and the rights and freedoms engaged.
This reflects that the Convention system is subsidiary to the safeguarding of human
rights at national level and that national authorities are in principle better placed
than an international court to evaluate local needs and conditions. The margin of
appreciation goes hand in hand with supervision under the Convention system. In
this respect, the role of the Court is to review whether decisions taken by national
authorities are compatible with the Convention, having due regard to the State’s
margin of appreciation.

Not only does the text of the Convention rest on the consent of the Contracting
States, but the principles and standards applied by the Strasbourg Court also rely on
a judge-made doctrine: the European consensus doctrine. This doctrine means that,
in the case of consensus among the States, less discretion is left to the States; or,
conversely, the less consensus there is, the wider the margin of appreciation left to
the States. To maintain a balance between the European supervision of domestic vio-
lations human rights and respect for State sovereignty, the Strasbourg Court has de-
veloped the consensus doctrine. The autonomous interpretation of the Convention by
the Court means that Convention concepts are to be regarded as parts of a self-gov-
erning legal system that must be interpreted independently from the legal systems of
the Contracting States. Consensus should not necessarily mean the consent of all the
parties affected. In the context of the Convention, it means rather “common ground”
or “common denominator”.

In performing this role, but especially as regards applications under Article 34,
the Court has repeatedly emphasised that it is not a further court of appeal from
the rulings of national courts, i.e., it is not a fourth instance court simply examining
whether the rulings of those courts were in some respect in error.

An example of this approach and effort is: “The Court has said on numerous
occasions that it is not called upon to deal with errors of fact or law allegedly com-
mitted by the national courts, as it is not a court of fourth instance, and that it is not
called upon to reassess the national courts’ findings, provided that they are based on
a reasonable assessment of the evidence.”®

And in a Hungarian case: “The Court (...) is not competent to rule formally
on compliance with domestic law, other international treaties or EU law (...). It is

14 Explanatory Report to Protocol No. 15 amending the Convention for the Protection of Human Rights
and Fundamental Freedoms (CETS No. 213) § 7.
15 Dimitar Yordanov v Bulgaria, no. 3401/09, 6 September 2018, § 47
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therefore primarily for the national authorities, notably the courts, to interpret and
apply domestic law, if necessary, in conformity with EU law, the Court’s role being
confined to ascertaining whether the effects of such adjudication are compatible
with the Convention (...). Furthermore, the Court should not act as a fourth instance
and will not therefore question under Article 6 § 1 the judgment of the national
courts, unless their findings can be regarded as arbitrary or manifestly unreasonable

(..).ne

4. The margin of Appreciation — Doctrine and Practice

Margin of appreciation has also been referred to as power of appreciation, legal
discretion, deference, and latitude. The fields of latitude allowed to the States under
the margin of appreciation doctrine can be classified in two main groups, depending
on their justifications.

Firstly, differing local circumstances may justify it (originally mostly in matters
of morals). The main argument was that national authorities are in principle in a
better position than the international judge to decide.

Secondly, lack of European consensus enlarges the sphere of action of the States.
It became a consistently used doctrine in the jurisprudence of the Strasbourg Court
that the Convention leaves a power of appreciation to the Contracting States.

The margins doctrine initially responded to the concerns of national govern-
ments that international policies could jeopardise their national security. This may
explain the initial application of the doctrine in the context of derogations from
treaty obligations due to self-proclaimed states of national emergency. In such cir-
cumstances, the interest which the public itself has in effective government and in
the maintenance of order justifies and requires a decision in favour of the legality
of the Government’s appreciation. This rationale was later expanded to allow each
country wide discretion to select policies that would regulate potentially harmful
activities, such as incitement to violence or racist speech.'”

As Judge Macdonald summarised, “the margin of appreciation gives the flex-
ibility needed to avoid damaging confrontations between the Court and Contracting
States over their respective spheres of authority and enables the Court to balance the
sovereignty of Contracting Parties with their obligations under the Convention.”®

The principle of subsidiarity and the margin of appreciation accorded to national
authorities are necessarily interlinked. They call for shared responsibility with the

16 Somorjai v Hungary, no. 60934/13, 28 August 2018, § 53
17 Benvenisti, 1999, p. 843.
18 Macdonald, 1993, p. 123.
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national judiciary.’ The legal concept of the margin of appreciation was first ex-
pressly defined in the Handyside case (authorities confiscated a book aimed at school-
children with allegedly obscene content).

The Court pointed out that the machinery of protection established by the Con-
vention is subsidiary to the national systems safeguarding human rights. The Con-
vention leaves to each Contracting State, in the first place, the task of securing the
rights and liberties it enshrines. It is not possible to find in the domestic law of
the various Contracting States a uniform European conception of morals. The view
taken by their respective laws of the requirements of morals varies from time to
time and from place to place, especially in our era which is characterised by a rapid
and far-reaching evolution of opinions on the subject. By reason of their direct and
continuous contact with the vital forces of their countries, State authorities are in
principle in a better position than the international judge to give an opinion on the
exact content of these requirements as well as on the ‘necessity’ of a ‘restriction’ or
‘penalty’ intended to meet them. The Court notes at this juncture that the adjective
‘necessary’ is not synonymous with ‘indispensable’. It is for the national authorities
to make the initial assessment of the reality of the pressing social need implied by
the notion of ‘necessity’ in this context. This margin is given both to the domestic
legislator (‘prescribed by law’) and to the bodies, judicial amongst others, that are
called upon to interpret and apply the laws in force.

Nevertheless, the Court emphasised that the power of appreciation is not un-
limited. The domestic margin of appreciation thus goes hand in hand with European
supervision. Such supervision concerns both the aim of the measure challenged and
its ‘necessity’; it covers not only the basic legislation but also the decision applying it,
even one given by an independent court.

The Court’s supervisory functions oblige it to pay the utmost attention to the
principles characterising a ‘democratic society’. Freedom of expression constitutes
one of the essential foundations of such a society, one of the basic conditions for its
progress and for the development of every person. In the concrete free speech case,
the Court underlined that, subject to paragraph 2 of Article 10 (Art. 10-2), it is ap-
plicable not only to ‘information’ or ‘ideas’ that are favourably received or regarded
as inoffensive or as a matter of indifference, but also to those that offend, shock,
or disturb the State or any sector of the population. Such are the demands of that
pluralism, tolerance, and broadmindedness without which there is no ‘democratic
society’. This means, amongst other things, that every ‘formality’, ‘condition’, ‘re-
striction’ or ‘penalty’ imposed in this sphere must be proportionate to the legitimate
aim pursued. The margin of appreciation is linked to the idea of democracy, em-
phasising that the Convention system must respect the democratic systems of the
Contracting States.?®

19 Izquierdo-Sans, 2021, p. 277.
20 Handyside v the United Kingdom, 7 December 1976, § 48, Series A no. 24
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The principle of subsidiarity gives primacy to the implementation of Convention
rights by national authorities. The latter entails a degree of deference to their as-
sessment as to whether measures affecting rights that are not absolute are consistent
with those rights.

“The object and purpose of the Convention, as an instrument for the protection
of human rights, requires that its provisions must be interpreted and applied in
a manner which renders its rights practical and effective, not theoretical and
illusory”.?! The emphasis on rights and freedoms being practical and effective is de-
signed to ensure that their object and purpose is realised and this may also make it
is essential to be prepared to look beyond the text of individual provisions in order
to establish their meaning.

The margin doctrine sits halfway between the uniform application of the Con-
vention and domestic protection of human rights. In other words: European super-
vision is combined with the national margin of appreciation. When the Court re-
spects the power of appreciation of the States, it exercises judicial self-restraint in
that it does not use to the full extent its powers of supervision or review.

The doctrine has a territorial and a temporal scope. Under the ‘territorial’ scope,
the Court allows room for a margin of appreciation because of the territorial rela-
tivity of public morals. Under the ‘temporal’ scope of the doctrine, the Court recog-
nised the significance of legislative evolution within the States, like the changing
attitudes of the States towards questions of morals.

“There has been much discussion of the breadth of this margin in the present
case. The Court reaffirms that the margin in this area is wide (...). There are nu-
merous ways of organising and running electoral systems and a wealth of differ-
ences, inter alia, in historical development, cultural diversity and political thought
within Europe which it is for each Contracting State to mould into their own demo-
cratic vision.”??

Two risks relate to the interlinked doctrines. The first risk is minimalism. Interna-
tional law and international judicial organs based on the consent of the Contracting
States determine the minimum level of human rights protection. This applies to
the Court as well. Lack of a European consensus and the consequent discretion or
margin-of-appreciation doctrine open the way for the minimum-level approach.
However, well-established democracies have also failed on a number of occasions to
comply with these ‘minimum-level standards’. The problem to be discussed here is
how a ‘minimal standard’ Strasbourg jurisprudence influences the national courts,
including constitutional courts.

The second risk is relativism. The question that lies beyond the balancing of Eu-
ropean standards and domestic particularities is whether the protection of human
rights may vary from country to country as public morals vary? How far does the

21 Magyar Helsinki Bizottsdg v Hungary [GC], no. 18030/11, 8 November 2016, § 155
22 Hirst v the United Kingdom (no. 2) [GC], no. 74025/01, 6 October 2005, § 61
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influence of cultural relativism and the shifting nature of what we call contemporary
values stretch?

In Rasmussen v. Denmark, the Court showed its flexibility regarding application
of this doctrine: “The scope of the margin of appreciation will vary according to the
circumstances, the subject matter and its background; in this respect, one of the rel-
evant factors may be the existence or non-existence of common ground between the
laws of the Contracting States.”?

The conceptualisation of human rights cannot be independent from cultural tra-
ditions and is determined by the given historical context. Although the standards
used by courts necessarily vary when decisions are taken on the grounds of differing
circumstances, the excessive flexibility of those standards undermines the credibility
of judicial decisions. This might be the case when, at the interplay of consensus and
discretion, the common ground and margin of appreciation criteria are both flexible
and varying.

5. Margin of Appreciation and National Jurisprudence:
An Example

The influence of an international human rights court is basically inspirational for
the national courts. This can be well exemplified by the impact of the Court on the
then newly founded Hungarian Constitutional Court.

The Convention influenced the constitutional review and the interpretation of
the Hungarian Constitution. The Constitutional Court referred to the Convention
even before its ratification by Hungary. “In the first, formative period of constitu-
tional jurisdiction in Hungary, however, referring to a given provision of the Con-
vention was much more a demonstration of considering and searching for ‘European
standards’, it was aimed more at linking up Hungarian legal thinking to ‘European
norms’ than to use this international instrument in its proper role in the course of
constitutional review.”?*

For the contrary effect of permissive Court decisions, one can refer to cases such
as Rekvényi v Hungary.® In Rekvényi, the Court “showed understanding for the tran-
sitional period of consolidation of democracy” — as Luzius Wildhaber, at the time
President of the Court stated in a comment on the judgment.? The Court accepted
that in Hungary members of the armed forces, the police and security services
were prohibited from joining any political party and from engaging in any political

23 Rasmussen v Denmark, 28 November 1984, § 40, Series A no. 87
24 Sélyom, 2000, p. 1317.

25 Rekvényi v Hungary [GC], no. 25390/94, ECHR 1999-III.

26 Wildhaber, 2006, p. 35.
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activity. Unfortunately, the case did not have an evolving but an erosive effect on
the jurisdiction of the Hungarian Constitutional Court. In the following years, the
Constitutional Court, referring to the judgment of the Court in several consecutive
decisions, definitely relaxed the domestic constitutional standards. This went against
the original philosophy of the Hungarian Constitutional Court regarding transition.
It had firmly stated in that connection that the unique historical circumstances of the
transition and the given historical situation could be taken into consideration, but
that “the basic guarantees of the rule of law [could not] be set aside by reference to
historical situations ...”%

The Hungarian Constitutional Court, departing from its earlier interpretation,
in 2000 set the limits of freedom of expression?® and freedom of assembly according
to Rekvényi:* “The Court determined the social causes justifying the restriction by
taking into account the particular features of Hungarian history, as did the European
Court in Rekvényi v Hungary.”*°

In its earlier decisions, the Constitutional Court had consistently assessed the his-
torical circumstances (most often the change in the political regime taken as a fact)
by acknowledging that such circumstances might necessitate some restriction on
fundamental rights, but it had never accepted any derogation from the requirements
of constitutionality based on the mere fact that the political regime had changed.
Legislation justified by the change in the political regime and the restrictions con-
tained in such laws had to remain within the limits of the Constitution in force. In
the decision in question, the Constitutional Court adopted the terms used by the
ECtHR in Rekvényi: “Regard being had to the margin of appreciation left to the na-
tional authorities in this area, the Court finds that, especially against this historical
background, the relevant measures taken in Hungary in order to protect the police
force from the direct influence of party politics can be seen as answering a ‘pressing
social need’ in a democratic society.”*!

Thus, the decision of the Court — unintentionally — had an impact that lowered
the standards the Constitutional Court had previously applied.

Therefore, a caveat must be suggested, a warning on the use of international
standards: while respect for national or other communities’ distinct legal traditions
on the part of a European court should be welcomed as an instance of judicial self-
restraint, reducing the level of protection afforded by domestic courts on the grounds
of lower minimum standards in the absence of consensus is not acceptable.

There is another danger of the double-edged consensus concept to be mentioned.
It is doubtful whether consensus means unanimity, or a practice accepted by a large

27 Hungarian Constitutional Court decision no. 11/1992. Reproduced in English in Sélyom & Brunner,
2000, 221.

28 Hungarian Constitutional Court decisions nos. 13/2000 and 14/2000 (the latter extensively citing
the Rekvényi judgment).

29 Hungarian Constitutional Court decision no. 55/2001.

30 Hungarian Constitutional Court decision no. 13/2000.

31 Hungarian Constitutional Court decision no. 14/2000. The cited part of Rekvényi is paragraph 48.
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majority of the States. As mentioned earlier, in the context of the Convention it
means rather ‘common ground’ or ‘common denominator’. Even if application of the
Convention does not require acceptance of the universal character of the human
rights protected therein, a certain ‘hard core’ of human rights should be defended
even against the majority or the consensus — like the unalterable basic rights (unab-
dingbarer Grundrechtsstandard) in Germany.

6. Exhaustion of Domestic Remedies as an Essential Part of
Subsidiarity

Article 35(1) of the ECHR clearly defines the admissibility criteria for the ap-
plications submitted to the Court: “The Court may only deal with the matter after all
domestic remedies have been exhausted, according to the generally recognised rules of
international law, and within a period of four months from the date on which the final
decision was taken.”

According to the principle of subsidiarity it is the responsibility of the contracting
States to remedy violations of the ECHR. Therefore, all domestic remedies should be
exhausted, including the constitutional complaint if it is considered by the ECtHR
to be an effective remedy. The rule of exhaustion of domestic remedies assumes —
reflected in Article 13 of the ECHR, with which it has close affinity- that there is an
effective remedy available in respect of the alleged breach. The rule is therefore an
indispensable part of the functioning of this system of protection.?> The ECtHR ap-
plies the rule with flexibility and without ‘excessive formalism’. The effectiveness of
a domestic remedy such as the constitutional complaint is not an eternal category,
but for the sake of legal certainty the case law of the ECtHR should be consistent. The
available remedy should be practical and effective, not theoretical or illusory.>?

In more general terms, it is a principle of international law that the protection of
human rights should be carried out by national governments. National remedies are
perceived as more effective than international ones because they are easier to access,
proceed more quickly and require fewer resources than making a claim before an
international body. The range of domestic remedies is quite broad, from making a
case in court to lodging a complaint with administrative agencies.

Applicants are only required to exhaust domestic remedies that are available and
effective. In determining whether any remedy meets the criteria of availability and
effectiveness, regard must be had to the particular circumstances of the individual
case. Account must be taken not only of formal remedies available, but also of the

32 Vuckovié and others v Serbia (preliminary objection) (GC), Nos. 17153/11 and 29 others, 25 March
2014, § 69
33 Airey v Ireland, 9 October 1979, Series A no. 32
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general legal and political context in which they operate as well as the personal cir-
cumstances of the applicant.

As regards the burden of proof where the Government claims non-exhaustion,
the defendant State bears the burden of proving that the applicant has not used a
remedy that was both effective and available at the relevant time. The availability
of any such remedy must be sufficiently certain in law as well as in practice. Ac-
cording to the terminology used by the ECtHR it should offer reasonable prospects
of success.

Once the Government has proved that there was an appropriate and effective
remedy available to the applicant, it is for the latter to show that the remedy was in
fact exhausted. Alternatively, the applicant may prove that the domestic remedies
were inadequate and ineffective in the circumstances of the case or that there ex-
isted special circumstances absolving the applicant from the requirement. In these
cases, there is no need to first address the national mechanisms if it can be convinc-
ingly demonstrated that there are, in effect, no local remedies available.

The ECtHR examines the accessibility and effectiveness of the domestic remedy
following a case-by-case approach. Based on the Court’s own requirements as to
effectiveness of national remedies in protecting these rights, substantive access to
justice requires that such justice is delivered in a timely, transparent, independent,
and flexible manner (that is, without excessive formalism), and with sufficient legal
certainty.

There is an ongoing debate within the ECtHR itself and in the academic lit-
erature on the application of the exhaustion principle and its constitutive elements
such as accessibility and effectiveness.

7. Challenges for the Application of Margin of Appreciation

Despite all the advantages of the broad use of the margin of appreciation prin-
ciple, several criticisms have been raised against the way the Court applies it. The
doctrine is often considered controversial. A review of the critical observations
follows.

Some commentators argue that the principle is applied almost automatically,
without carrying out a substantive assessment of the fundamental rights involved.

Although the margin of appreciation doctrine is a very useful tool used by the
Court when balancing between rights and weighing up individual rights against
public interest, it is a method that other international courts consider, in general, ir-
relevant. It is not by accident that international courts and tribunals not only do not
accept but refuse to apply a margin of appreciation. Critics of the Strasbourg Court
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propose rather to conduct an objective analysis of the Member States’ responsibility
based on the provisions of the Convention.3*

Further critics describe it as an ‘empty rhetorical device™>, creating legal un-
certainty that is overly dependent on the context.*¢ All these features contribute to
the unpredictability of the Court’s jurisprudence. The definition, meaning, and the
‘justifiability’ of this doctrine are questionable. The doctrine impairs universal and
European standards and aspirations for the protection of human rights. Despite its
regular use by the Strasbourg Court, there is inconsistency and incoherence in its ap-
plication, and this complicates the need to balance uniform human rights standards
and respect for diversity, which is the hallmark of the said doctrine.?”

The analysis of the margin’s practice has recently focused on the connection
between the margin of appreciation and the quality of the decision-making of the
national authority. This argumentation emphasises that in case of deference it is a
wrong way of arguing by proceduralism instead of balancing. The Animal Defenders
case® (a very controversial 9 to 8 ruling) is based on the allegation of violation of
Article 10 (freedom of expression) of the Convention, regarding a statutory prohi-
bition of paid political advertising on radio and television. The case was brought
to the ECtHR after one of the TV campaigns from Animal Defenders International
(a non-governmental agency) was banned by the Broadcast Advertising Clearance
Centre in the United Kingdom and its attempts to have this administrative decision
revoked in the national courts (both the High Court and the House of Lords) were
dismissed. The Court not only praised the extensive deliberation and its quality,
but also asserted that the quality of the parliamentary and judicial review of the
necessity of the measure is of particular importance in this respect, including to the
operation of the relevant margin of appreciation. Chagas rightly assumes that the
reasoning of the ECtHR while applying the margin of appreciation lacked precision
in explaining the use of all factors and how they influence the intensity of the Court’s
review (it was not clear if they were reasons explaining the margin or the merits
of the case). “The impact of such inconsistencies is perceived even more from the
clear mismatch between granting a narrow margin and not thoroughly analysing the
merits by being deferential to the national authorities’ interpretations.”*® The Court
makes an external assessment of the procedure without or instead of addressing the
merits of the case.*

Unfortunately, these concerns proved to be well-founded. In a Grand Chamber
judgment, the Animal Defenders approach was applied in reverse. In the case of L.

34 Born et al., 2020, p. 77.

35 Gerard, 2018.

36 Garcia Roca, 2021, p. 273.

37 Ainoko, 2022, pp. 91-111.

38 Animal Defenders International v. the United Kingdom [GC], no. 48876/08, ECHR 2013 (extracts)
39 Chagas, 2022, p. 10.

40 Izquiedro-Sans, 2021, p. 284.
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B. v Hungary* the Grand Chamber of the Court applied the general measures doc-
trine developed in Animal Defenders to find that the Hungarian legislative policy of
publishing the personal data of taxpayers who were in debt violated Article 8 of the
Convention. The Court criticised the quality of the parliamentary review conducted
at the domestic level and the balance struck by national authorities between the
competing individual and public interests. The dissenting judges (Judges Wojtyczek
and Paczolay) disagreed with both the Court’s approach and the outcome of the case,
deploring that finding a violation was based on alleged shortcomings in the Hun-
garian Parliament’s review of the measure. In his concurring opinion, Judge Kiiris
was highly critical of the approach taken by the Grand Chamber, who invalidated
the measure based not on an analysis of its merits, but because it had not been pre-
ceded by proper parliamentary debate. As Judge Kiiris rightly underlined the use of
the ‘quality of the parliamentary review’ yardstick substituted the examination of
the issue raised by the applicant. In Animal Defenders the quality of parliamentary
and judicial review served as an additional argument in favour of a finding of no
violation, while in L.B. v Hungary it became the decisive factor in finding violation. It
can just be hoped that the Animal Defenders approach will not be extended further.

8. Conclusions

The decisions of the Strasbourg Court have the potential not only to set European
standards for the protection and enforcement of human rights, but to set universal
standards.

Finding balance between the evolutive interpretation of the Convention and
limitations on judicial powers, the Court could use margin of appreciation as an
important argumentative framework. It makes it possible to have a balanced re-
lationship with the sovereign Member States. The use of this tool is not accepted
without criticism: uncertainty regarding the function, the scope, consequences and,
moreover, inconsistencies of the margin of appreciation principle has been pointed
out. However, the ECtHR could make broad use of it, due to the context of the
Convention, and the historical and legal setting of the Strasbourg Court. To further
develop this principle, it would require addressing systematically and openly the
uncertainties and contradictions in the application of the margin of appreciation.

41 L.B. v Hungary [GC], no. 36345/16, 9 March 2023

45



PETER PACZOLAY

References

Agha, P. (2017) Human Rights between Law and Politics. The Margin of Appreciation in Post-
National Contexts. Portland, Oregon: Hart Publishing

Ainoko, A. A. (2022) ‘The Margin of Appreciation Doctrine and the European Court of Human
Rights: The Inconsistent Application in the Interpretation of the Right to Freedom of Ex-
pression and the Right to Freedom of Thought, Conscience and Religion’, Strathclyde Law
Review, 5(1), pp. 91-111.

Ambrus, M. (2014) ‘The European Court of Human Rights and Standards of Proof’ in Gruszc-
zynski, L., Werner, W. (eds.) Deference in International Courts and Tribunals. Oxford:
Oxford University Press

Benvenisti, E. (1999) ‘Margin of Appreciation, Consensus and Universal Standards’, NYU
Journal of International Law and Politics, 31

Born, G., Morris, D., Forrest, S. (2020) ‘A Margin of Appreciation: Appreciating Its Irrelevance
in International Law’, Harvard International Law Journal, Vol. 61. Number 1. pp. 77-91.

Chagas, C. A. (2022) ‘Balancing Competences and the Margin of Appreciation: Structuring
Deference at the ECtHR’, Vienna Journal of International Constitutional Law, 16(1),
Springer Cham, pp. 1-26.

Costa, J-P. (2009) ‘Opening speech’ in Ten Years of the “New” European Court of Human Rights
1998-2008. Proceedings of the Seminar 13 October 2008. Strasbourg: European Court of
Human Rights

Dzehtsiarou, K. (2015) European Consensus and the Legitimacy of the European Court of Human
Rights. Cambridge: Cambridge University Press

Garcia-Roca, J. (2021) ‘International Deference, The Vague National Margin of Appreciation
and Procedural Review’ in Izquierdo-Sans, C. et. Al. (eds.) Fundamental Rights Challenges,
pPp. 245-274.

Gerards, J. (2018) ‘Margin of Appreciation and Incrementalism in the Case Law of the Eu-
ropean Court of Human Rights’, Human Rights Law Review, 18, pp. 495-515.

Izquierdo-Sans, C. (2021) ‘The National Margin of Appreciation in the Reform of the Stras-
bourg System’ in Izquierdo-Sans, C. et. Al. (eds.) Fundamental Rights Challenges, pp.
277-286.

Legg, A. (2012) The Margin of Appreciation in International Human Rights Law. Oxford: Oxford
University Press

Macdonald, R.St.J. (1993) ‘The margin of appreciation’ in Macdonald, R.St.J., Matscher, F.,
Petzold, H. (eds.) The European system for the protection of human rights, Dordrecht: Mar-
tinus Nijhoff Publishers

Sélyom, L. (2000) ‘The interaction between the case-law of the European Court of Human
Rights and the protection of freedom of speech in Hungary’ in Studies in memory of Roly
Ryssdal, Cologne: Carl Heymanns Verlag

Sélyom, L. and Brunner, G. (2000) Constitutional Judiciary in a New Democracy. The Hun-
garian Constitutional Court. Ann Arbor: The University of Michigan Press

Wildhaber, L. (2006) ‘Speech given on the occasion of the opening of the judicial year, 20
January 2006, in Dialogue between judges, Strasbourg: European Court of Human Rights,
Council of Europe

46



CHAPTER 2

CHALLENGES OF PROCEDURES BEFORE THE
ECTHR FROM A STATE AGENT’S POINT OF
VIEW: STOCKTAKING OF THE LAST 25 YEARS

THE FUNCTIONING OF THE REPRESENTATION OF THE
GOVERNMENT BEFORE THE EUROPEAN COURT OF
HUMAN RIGHTS
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Abstract

The Chapter presents the functioning of the representation of the Government before
the European Court of Human Rights. It presents the establishment of the Agency of
the Government in 1994. In connection with the organisation and tasks of the Agency
it shows all forms of the activity of the Agency, focusing the ‘Strasbourg Proofing’, the
enforcement of judgments and the promotion of human rights. The Chapter presents
the whole procedure of the European Court of Human Rights, from the beginning
(submitting an application) to the final phase (enforcement of judgments). The pro-
cedure of submitting an Application to the Court is a crucial point in the proceedings
before the Court. The biggest challenges of the last several years are also illustrated.
In connection with the prison overcrowding almost 9,000 applications had been sub-
mitted by the applicants. The domestic remedy introduced by the authorities was
found effective which met the criteria set out in the pilot judgment given in the case
of Varga and Others v Hungary. The problem of length of proceedings is an ongoing
challenge.In 2021, a new domestic compensatory remedy was also introduced for
civil court proceedings (Act no. XCIV of 2021). The judgment of 30 March 2023 in
the case of Szaxon v Hungary held, that Act no. XCIV of 2021 set out an effective

Zoltan Tallédi (2025) ‘Challenges of Procedures Before the ECTHR From a State Agent’s Point of View:
Stocktaking of the Last 25 Years’. In: Néra Béres — Renata Hrecska-Kovécs (eds.) The ECHR at 70: The
Central European Narrative, pp. 47-69. Miskolc-Budapest, Central European Academic Publishing.
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remedy for protracted civil proceedings. The Chapter also gives a description about
the Baka Case. The role of the Parliament in the implementation of ECtHR judgments
which is a lesser-known aspect of the implemtation of the judgments is also part of
the Chapter. The chapter intends to demonstrate the complexity of the activities of
the Agency of the Government in the European Court of Human Rights proceedings.

Keywords: Agency of the Government before the European Court of Human Rights,
prison overcrowding, length of proceedings, effective domestic remedy, implemen-
tation of ECtHR judgments, Strasbourg Proofing

1. Introduction

Hungary ratified the European Convention on Human Rights (the Convention)
on 5 November 1992.! The document was promulgated by Act XXXI of 1993 and so
became part of Hungarian domestic law. This act was perhaps the most important
step in the European integration process in the field of human rights. In this way,
Hungary joined what was in practice the only effective complaints mechanism that
allowed citizens to take their human rights grievances to an international legal body
for a substantive decision. The importance of this step cannot be overstated. By this
act, both Hungarian legislation and the application of Hungarian law underwent a
decisive change. It must be said, however, that accession did not come to the Hun-
garian legal system unprepared. In 1990-91, the Ministry of Justice had already
begun preliminary legal harmonisation work, during which the Ministry’s staff, with
the involvement of external experts, examined whether certain elements of Hun-
garian law were in line with the Convention and, if not, how and in what way do-
mestic law should be changed. Once the amendments they identified had been made,
the Hungarian legal system could be said to be in a mature state for accession to the
Convention.

The Convention, which now has the 46 member states of the Council of Europe,
entered into force in Hungary on 5 November 1992. The Convention established an
international court in Strasbourg to judge violations of the rights it contains. The
European Court of Human Rights (the Court) is an international body which, under
certain conditions, may receive applications from persons claiming a violation of
their rights under the Convention and its Protocols. These applications are made
by citizens against the States which they accuse of having violated their human
rights. If, on the basis of the information available to it, the Court considers that the
application is admissible, it calls the Government of the State concerned to submit

1 European Convention on Human Rights as amended by Protocols Nos. 11 and 14 — Council of
Europe Treaty Series, No. 5
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observations on the existence of a violation. In its judgment at the end of the pro-
ceedings, it may order the State to pay compensation besides finding a violation or
reject the application.

The Committee of Ministers of the Council of Europe regularly monitors a state’s
compliance with its obligation to remedy the violations identified in the Court’s judg-
ments, which may include not only compensation for human rights violations, but also
possible legislative amendments or specific measures taken by public authorities.

2. Establishment of the Agency of the Government

The first application to the Court, sent for comments, was received by the Min-
istry of Justice on 1 December 1993, and at that time the practical necessity of estab-
lishing an Agency of the Government (Korményképviselet) was raised. Therefore, the
Government, by Government Decision 2004/1994 (1. 21.), ordered the establishment
of the Agency of the Government within the framework of the Ministry of Justice.

According to point 1 of the Decision, the Agency of the Government organised
in the Ministry of Justice represents the Government of the Republic of Hungary
in proceedings before the European Commission of Human Rights? and the Eu-
ropean Court of Human Rights. The Minister of Foreign Affairs had informed the
Council of Europe of the above through diplomatic channels. Prior to its decision,
the Government had assessed the professional and non-diplomatic nature of the rep-
resentation, and therefore, unlike the practice in some European countries, the body
was not set up in the Ministry of Foreign Affairs but in the Ministry of Justice. The
Decision specifically states that the Agency of the Government operates under the
authority of the Minister of Justice (point 2). It is a better solution, because the legal
aspects of the management of a case are in focus.

Point 3 of the Decision contains an important safeguard rule, stating that the
Minister of Finance is obliged to take action on the financial obligations of the Gov-
ernment (compensation and reimbursement of the applicant’s legal costs) arising
from the decisions of the Commission and the Court. The sums to be paid under this
heading are to be paid on behalf of the Government from other sundry expenditures
of the Ministry of Finance.

In order to enforce the decisions of the Court, the Decision specifically authorises
the Agency of the Government, through the Minister for Justice, to take the initiative
on:

- remedying the infringements found by the Court,

2 Under Protocol No. 11 to the Convention, which entered into force on 1 November 1998, the
Commission has since ceased to exist.
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— of the necessary legislative amendments, bringing the legislation into con-
formity with the Convention and developing appropriate law enforcement
practices.

At the same time, the Decision took into account the fact that the Agency can
only be effective if the various public bodies cooperate with the new organisation.
Therefore, at the initiative of the Agency of the Government, Point 5 of the Decision
stipulated that the competent ministers and the heads of the government agencies
are obliged to cooperate with the Agency in the proceedings before the Commission
and the Court in order to establish the facts and to promote the defence of the Gov-
ernment. At the same time, the Government also asked the president of the Supreme
Court (Kiria) and the Attorney General to cooperate with the Agency of the Gov-
ernment. By the Decision the conditions for the Agency’s activity were established.

3. Organisation and Tasks of the Agency of the Government

3.1. The Activity of the Agency

In proceedings before the Court, the Agent of the Government, who has the rank
of Head of Department, is responsible for representational activity, among other
duties. The preparation of the documents required by the Agency of the Government
is carried out by the Human Rights Department of the Ministry of Justice (herein-
after referred to as the Agency of the Government) employing five lawyers, formerly
a separate department within the Ministry of Justice. The activities of the Agency
of the Government are linked to different stages of the procedure: it is responsible
for drafting the observations necessary to represent the Government’s position in
cases before the Court, for preparing any friendly settlement, and for organising
the implementation of the Court’s decisions (translation, registration, publication of
judgments and important decisions, action for paying compensation, reporting to the
bodies of the CoE, informing other bodies, initiating any possible amendment of the
law, etc.).

Another task is to represent Hungary in the CoE Human Rights Committee
(CDDH) and its subcommittees and other working groups dealing with procedural
and substantive issues related to the Convention, with the aim of asserting the Hun-
garian position in the further development of the Convention.

3.2. ‘Strasbourg Proofing’

Upon request, the Agency of the Government gives its opinion on draft legislation
that may affect human rights, so that the international requirements arising from the
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development of the case law of the Court can also be implemented in domestic leg-
islation (so-called ‘Strasbourg-proofing’), and draws attention to new developments
in case law that may require legislative amendments (e.g. the establishment of the
institution of a court objection to prevent excessive length of proceedings).

The Agency of the Government gives its opinion on all draft legislation af-
fecting human rights, drawing on the experience of the Court’s case law. This task
is particularly important because it provides those drafting with information on the
human rights aspects of each proposal or draft legislation at the preparatory stage.
Therefore, when it enters into force, the legislation should not contain provisions
contrary to the Convention or its practice.

The role of the Agency of the Government also includes promoting consistency
between domestic legislation and Strasbourg law interpretation. When examining
this question, it is appropriate to start with basic cases, i.e. when the Court finds that
a piece of domestic legislation is not in conformity with the European Convention
on Human Rights and calls on the State concerned to take the necessary measures
to bring its domestic law into line with international law. In such cases, it is up to
the State to implement the necessary legislative amendments in accordance with
the Court’s ‘order’. However, the jurisprudence of the Court is not only applicable to
Hungary with regard to decisions in Hungarian cases. Here, the focus of the analysis
is on the legislative monitoring of case law. It is the task of the Agency of the Gov-
ernment to study the vast body of law and draw the necessary conclusions. It is also
the task of the Agent of the Government and staff to act, after continuous monitoring
of the judgments, if they detect that an element of the Hungarian legal system is not
in line with a judgment of the Strasbourg Court. In this case, the relevant authority
must take the necessary measures to bring domestic legal standards into line with
case law. There is a third type of case concerning the consistency of Strasbourg case
law with domestic law that needs to be examined, and that is the issue of draft leg-
islations under preparation. ‘Strasbourg proofing’ allows the Ministry’s staff dealing
with the matter to comment on draft legislation sent to them during its preparation
and, if inconsistencies are already apparent at this stage, send the necessary signals
to the competent authorities. This preventive function is more effective than taking
the necessary measures to amend legislation already in force or to implement cases
that have been lost.Proactive behaviour is always more effective than passive, some-
times backward, behaviour following unsuccessful cases.

The task is certainly far from easy, as all the circumstances of the Court’s de-
cision have to be taken into account. A good example in this regard is the case of
Hirst v the United Kingdom?, in which the European Court of Human Rights found
that the British rule automatically depriving all convicted persons of their right to
vote regardless of the length of their sentence or the offence was contrary to Article
3 of the First Additional Protocol to the Convention. Since Hungarian domestic law
contained a similar solution to that of the United Kingdom, it seemed appropriate

3 Hirst v The United Kingdom (No. 2), Application no. 74025/01, judgment of 6 October 2005
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for the Agency of the Government to draw the attention of the relevant law-drafting
departments to the ‘shortcomings’ of Hungarian law. It is perhaps unfortunate to use
the term ‘legislative constraint’ in this case, as this type of situation could be used
in the case of a decision in a specific Hungarian case. However, it cannot be in the
interest of either Hungary or committed human rights advocates that a decision con-
demning the Hungarian state should be taken in a case similar to a decision in the
case of another country. Therefore, in order to avoid such situations, it is advisable to
carry out preventive legislative amendment work. If the Hungarian State anticipates
events, it spares itself from a possible unsuccessful position and its consequences. So,
once again, it is worth emphasising the justification for proactive state behaviour,
and the fact that it is in the interest of both the state and the citizen to avoid a pos-
sible unlawful situation.

3.3 Enforcement of Judgments

In implementing this task, all Hungarian-related judgments are translated and
published on the website of the Government. The Agency of the Government also in-
forms the competent ministries and other individuals concerned about the judgments
by direct request. At the same time, individual or general measures are taken in the
event of a conviction of the State. In the context of individual measures, the Agency
of the Government initiates pardon procedures, proposes a lighter sentence, requests
a retrial or a review, or takes care of paying compensation. In the context of general
measures, it may, inter alia, propose legislation or issue case-law guidelines.

3.4. Promoting Human Rights

In order to ensure the effective enforcement of human rights, the Agency of the
Government has prepared an information leaflet for clients acting as plaintiffs in
proceedings entitled How to apply to the European Court of Human Rights. The in-
creasing number of clients who turn to the Agency also receive verbal information
on the human rights rules and the practice of the Court. The staff of the Agency of
the Government give presentations at conferences and human rights events, prepare
summaries, publish judgments in journals, where appropriate, publish analyses and
studies, and pass on their experience in university teaching.

4. Submitting an Application to the Court

All Strasbourg proceedings start with the submission of the application to the
Court. As regards the conditions of representation of complainants, it may be noted
that the fact that legal representation is not compulsory contributes greatly to the
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popularity of the Strasbourg system. Many people, due to their financial situation,
do not use a lawyer when submitting an application. At the same time, there is also
a significant demand from applicants for legal representation with expertise in in-
ternational law. It can be observed that some lawyers specialised in this field are
willing to assist citizens seeking redress for violations of their human rights. It can
be also noted that there are lawyers who provide legal assistance to a large number
of cases for the people who turn to the Court.

There are very important advantages of a Court procedure:

— the applications can be submitted in the applicant’s native language,

— the legal representation is not obligatory (this is a good solution which makes

the proceedings more democratic),
— the costs of the procedure are minimal (only the postal fee).

5. Procedure of the Agency of the Government

The role of the Agency of the Government begins when the Court sends the
application for comments, setting a deadline. In its letter, it asks the questions to
which it expects an answer. The staff first request the file(s) of the underlying case(s)
from the courts and other authorities involved in the case about the content of the
application. At this stage of the procedure, the courts and other authorities receive
information on the Strasbourg case and have the option to make any comments
they may have to the Agency of the Government. This option has been used by the
courts in several cases. There is not much time to process the documents and make
comments, as the Court gives 8-12 weeks to reply. The requesting and processing of
documents and the preparation of any observations (in English and in Hungarian)
need to be done during this time. If, for some reason, the deadline cannot be met, a
30-day extension can be requested once from the Court, which is usually granted. In
cases concerning the length of proceedings and the length of detentions, the Court
sets an amount which appears reasonable, on the basis of previous decisions, as the
basis for a friendly settlement. If both parties accept the amount offered, the Court
approves the settlement by decision. If not, the procedure continues, but the option
of a friendly settlement remains open to the parties throughout.

The documents submitted by the parties during the procedure are forwarded by
the Court to the other party, setting a time limit for the communication of observa-
tions. In the absence of a friendly settlement, the case ‘waits’ 1.5 years for a decision,
which means that it takes 3-5 years from the date of the application to reach a
judgment in a given case. It should be noted, however, that complaints concerning
procedural delays and the length of detentions, which in the Court’s practice are
‘clone cases’, are dealt with under a kind of fast-track procedure from the moment
they are sent for comments. If a party asks for referral to the Grand Chamber against
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the Chamber’s judgment, the proceedings continue and, if the Grand Chamber ac-
cepts the case (because it considers that it raises important questions concerning the
interpretation and application of the Convention), a final decision is taken after a
further 1-2 years.

6. Enforcement of Judgments in Hungarian cases

6.1. Background

When Hungary acceded to the Convention in 1992, the system of jurisdiction in
Strasbourg was different from the current one. This task was originally entrusted to
three institutions: the European Commission of Human Rights (the Commission), the
European Court of Human Rights, and the Committee of Ministers of the Council of
Europe (the Committee of Ministers), which is still composed of the foreign ministers
of the Member States and their representatives.

Protocol No. 11 to the Convention, which entered into force on 1 November
1998, abolished the former structure of the Commission and the Court and replaced
the two bodies by a single permanent Court. During the transitional period of one
year, which lasted until 31 October 1999, the Commission continued its activities
in cases which it had previously declared admissible. It was during this period that
the Rekvényi and Dallos cases*, which were among the first Hungarian judgments
in which no violation of the Convention was finally found, were brought before the
Court.

In the Rekvényi case the applicant, Mr Laszl6 Rekvényi, was a police officer
and the Secretary General of the Police Independent Trade Union. On 24 December
1993 Act no. 107 of 1993 on Certain Amendments to the Constitution was published
in the Hungarian Official Gazette. This Act amended, inter alia, Article 40/B § 4 of
the Constitution to the effect that, as from 1 January 1994, members of the armed
forces, the police, and the security services were prohibited from joining any po-
litical party and from engaging in political activities. In a circular letter dated 28
January 1994, the Head of the National Police demanded, in view of the upcoming
parliamentary elections, that policemen refrain from political activities. He referred
to Article 40/B § 4 of the Constitution as amended by Act no. 107 of 1993. He further
indicated that those who wished to pursue political activities would have to leave the
police. In a second circular letter dated 16 February 1994, the Head of the National
Police declared that no exemption could be given from the prohibition contained in
Article 40/B § 4 of the Constitution. On 9 March 1994, the Police Independent Trade

4  Rekvényi v Hungary, application No. 25390/94, judgment of 20 May 1999; Dallos v Hungary,
application No 29082/95, judgment of 1 March 2001.
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Union filed a constitutional complaint with the Constitutional Court claiming that
Article 40/B § 4 of the Constitution, as amended by Act no. 107 of 1993, infringed
the constitutional rights of career members of the police, that it was contrary to the
generally recognised rules of international law, and that it had been adopted by Par-
liament unconstitutionally. On 11 April 1994, the Constitutional Court dismissed the
constitutional complaint, holding that it had no competence to annul a provision of
the Constitution itself.

Relying on Articles 10, 11 and 14 of the European Convention of Human Rights,
the applicant complained that the impugned constitutional provision had amounted
to an unjustified interference with his rights to freedom of expression and asso-
ciation and was of a discriminatory nature.

The Court rejected the applicant’s argument that the general constitutional ban
on political activities by police officers failed to meet the requirement of foresee-
ability and that this was not rectified by any subsequent legislation including the
1994 Police Act. The Court was satisfied that the legal framework as a whole, in-
cluding the contested constitutional prohibition and other legal rules partly per-
mitting — occasionally subject to authorisation — and partly restricting the partici-
pation of police officers in certain kinds of political activities, was comprehensive
enough to enable the applicant to regulate his conduct accordingly, if necessary after
having sought advice beforehand from a superior or clarification of the law by means
of a court judgment. In the light of these considerations, the Court found that the
interference was ‘prescribed by law’ for the purposes of paragraph 2 of Article 10.

As regards the legitimate aim of the contested restriction, the Court accepted
that it was intended to depoliticise the police force and thereby to contribute to the
consolidation and maintenance of pluralistic democracy in Hungary. The Court was
convinced that members of the public were entitled to expect that in their dealings
with the police they would be confronted with politically-neutral officers who are
detached from the political fray. In the Court’s view, the desire to ensure that the
crucial role of the police in society is not compromised through the corrosion of the
political neutrality of its officers is one that is compatible with democratic principles;
this objective takes on a special historical significance in Hungary because of that
country’s experience of a totalitarian regime which relied to a great extent on its po-
lice’s direct commitment to the ruling party. Accordingly, the Court concluded that
the restriction in question pursued legitimate aims within the meaning of paragraph
2 of Article 10, namely the protection of national security and public safety, and the
prevention of disorder.

Further, having recapitulated its case-law on the basic principles concerning Ar-
ticle 10, the Court went on to conclude that, in view of the particular history of some
Contracting States, the national authorities of these States might, so as to ensure the
consolidation and maintenance of democracy, consider it necessary to have consti-
tutional safeguards to achieve the aim of the police force’s political neutrality by
restricting the freedom of police officers to engage in political activities. Having
regard to the margin of appreciation left to the national authorities in this area, the
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Court found that the relevant measures taken in Hungary — a country that, between
1949 and 1989, was ruled by one political party and where, within the police force,
membership of that party was expected as a manifestation of the individual’s com-
mitment to the regime — could be seen as answering a ‘pressing social need’ in a dem-
ocratic society. Moreover, an examination of the relevant laws showed that police
officers had in fact remained entitled to undertake some activities enabling them to
articulate their political opinions and preferences. Therefore, the Court concluded
that the means employed to achieve the legitimate aims pursued had not been dis-
proportionate. Accordingly, the impugned interference with the applicant’s freedom
of expression was not in violation of Article 10.

In the Dallos case the applicant alleged that criminal proceedings against him
had been unfair, in breach of Article 6 of the Convention, in that — since he had been
prosecuted for, and at first instance convicted of, embezzlement — the appeal court’s
reclassification of the offence as fraud had prevented him from exercising his defence
rights properly.

The Court observed that the possibility of filing a petition for review was undis-
putedly available to the applicant (see Article 284/A § 1 (I) of the Code of Criminal
Procedure, paragraph 26 above). Neither was it disputed that the review proceedings
were capable of providing redress in respect of the applicant’s complaints about
shortcomings in the lower courts’ procedure (see Article 291 88 1 and 3 of the Code
of Criminal Procedure, paragraph 30 above).

As regards prospects of success, the Court observed that the Supreme Court in
fact entertained the applicant’s petition for review, held a review session and, in
its decision, addressed the defence counsel’s arguments in detail. In these circum-
stances, it cannot be said that the review as such did not offer the applicant any
reasonable prospects of success. Having regard to these considerations, the Court
concluded that the applicant’s petition for review was an effective remedy in the
circumstances. Its exhaustion was therefore necessary to meet the conditions laid
down in former Article 26 of the Convention. Consequently, the applicant cannot
be considered to have failed to observe the six-month time limit. The Government’s
preliminary objection must accordingly be dismissed.

The Court was, therefore, convinced that the applicant’s rights to be informed
in detail of the nature and cause of the accusation against him and to have adequate
time and facilities for the preparation of his defence were not infringed. Therefore,
Article 6 of the Convention was not violated.

6.2. Types of Decisions

The Permanent Court, which has been in operation since 1998, formally takes
two types of decision: decisions and judgments. Both types are capable of bringing
the procedure to a close.

The procedure up until the decision consists of two main stages: an examination
of the admissibility of the application and a substantive examination. The Court first
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decides on admissibility by means of a decision. It then examines the conditions of
submission: whether the application was submitted by the victim of the violation,
within the prescribed four-month time limit, after exhaustion of effective domestic
remedies, in relation to the rights set out in the Convention, etc.

Decisions declaring the application inadmissible or removing it from the list (by
friendly settlement or other reason, e.g. death) terminate the procedure without
further substantive examination. They are not subject to appeal. Then the sub-
stantive examination of the application declared admissible is taken, at the end of
the proceedings the Court notices its judgment.

The judgments containing substantive opinion may, according to their content,
declare that the Contracting State has not violated the articles of the Convention
complained of, or they may declare a violation of the Convention. Some of the latter
judgments do not impose any further requirement on the State other than a decla-
ration of violation, while others — and this is the majority — award compensation as
just satisfaction, and may even, exceptionally, contain a provision for specific action
to be taken.

6.3. Measures to Speed up the Procedure

The legal instrument of friendly settlement and its special case, the practice in
cases of length of proceedings, which aims to speed up proceedings in Strasbourg,
are different from the general procedure in part.

A friendly settlement can be initiated at both the stages of admissibility and
substantive examination.® A decision striking the application due to a friendly set-
tlement between the parties at the admissibility stage must include the relevant part
of the agreement signed by the parties on the amount to be paid to the applicant,
and the three-month payment deadline must start from the date of the decision.
A friendly settlement is advantageous for both parties because the procedure is sig-
nificantly shorter, the applicant receives the compensation sooner, and the decision
is not based on the infringement but on the agreement of the parties. It can be said
that friendly settlement is one of the most important legal instruments of the Con-
vention, a form of mediation. Its aim is to ‘prevent’ a judgment and to speed up the
procedure. The Court draws attention to this option as early as the first communi-
cation of the application. In the author’s experience, it has the advantage of short-
ening the procedure. It saves time for both the applicant and the state, who can rest
assured that they will not be convicted.

It is important to note that the technical management of the settlement is by the
coordination of the Court (written requests, forwarding of claims). This means that it
is not the Agency of the Government that negotiates directly with the applicant, and
so misunderstandings can be avoided. The proposal for the amount of the settlement

5 Article 38 of the European Convention on Human Rights
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is made by the applicant or the Court, to which the Agency always responds in sub-
stance. The amount to be paid is determined on the basis of previous decisions.

Recent experience has shown that the number of settlements is increasing, which
is important for the Court as well, as its workload can be partly reduced. Therefore,
in fact, there is a general expectation that governments should be prepared to settle
in all appropriate cases. 429 friendly settlements were made in respect of Hungary
in 2019, 263 in 2020, 221 in 2021, 170 in 2022, and 235 in 2023.

In a specific area, to speed up the handling of cases of so-called ‘length of pro-
ceedings’, the Court has introduced the concept of not taking a separate decision
on admissibility and so it decides on admissibility and on substantive questions to-
gether, and also encourages friendly settlements. By default, the parties first simply
state whether they wish to conclude a friendly settlement agreement and the amount
is determined in subsequent exchanges of correspondence. More recently, the Court
has aimed to speed up the procedure further, in order to facilitate a friendly set-
tlement, by attaching the draft declaration to the letter sent to the Government for
its observations, in which it indicates the amount of compensation or costs which it
considers fair on the basis of the facts available and, if the parties sign it, deletes the
case from the list by decision.

The friendly settlement procedure is confidential, so there is no public infor-
mation on whether, in the event of a failure to reach a friendly settlement, in some
cases, the Court has awarded damages lower or higher than the amount not accepted
by one of the parties. In any event, without prejudice to confidentiality, two factors
may be mentioned which must be considered when assessing the reasonableness and
justification of the amounts accepted by the Government for friendly settlements:

a) Friendly settlements can usually be reached in cases where the Strasbourg
case law is clear and does not require further clarification in the circum-
stances of the case. In cases involving delays in proceedings and the length of
detentions, this also means that it is clear to the Agency of the Government
that there is no chance of reducing the extent of the State’s liability or the
likely amount of compensation by reference to the applicant’s conduct or other
factors. The increase in the number of friendly settlements is also due to the
fact that the case law has become fully established in Hungarian procedural
systems, and even if the judgments themselves are not always clear, it is now
clear from a comparison of the Government’s observations and the judgments
themselves, which arguments the Government can successfully rely on and
which arguments are (or would be) unnecessary to repeat, what conduct can
be imputed to the applicants, what circumstances can excuse the authorities’
delay, what procedural acts constitute substantive acts of litigation for the
purposes of assessing inactive periods, etc.

b) It very often happens that at the time of the conclusion of a settlement
agreement (or even at the time of the Strasbourg judgment), the protracted
domestic proceedings complained of in the application are still ongoing and
may not be concluded in the short term.
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6.4. The Composition of Judgments in Hungarian cases

The number of judgments against Hungary has been increasing in recent years.
40 in 2019, 31 in 2020, 33 in 2021, 35 in 2022, and 37 in 2023. This is due to several
reasons. Since the vast majority of cases are condemned because of the length of
Hungarian judicial proceedings, as time goes on more and more lengthy litigation
is liable to give rise to a breach of the Convention.® Another reason is that the Stras-
bourg procedure is becoming better known through the press, although it is com-
monly seen as just another forum for review, a fourth level of court, and is therefore
wrongly referred to the Court.

The increase in the number of applications is not specific to Hungary. The Court
has become a ‘victim’ of its own success by being the only international human rights
forum at European level that can provide a truly effective remedy to those who have
suffered harm and are unable to obtain adequate redress or assistance in their home
country.

The vast majority of applications originate from Eastern Europe (Poland, Turkey,
Romania, Ukraine). Compared to complaints from these countries, the number of
Hungarian applications is significantly lower in proportion and the composition of
the complaints is largely procedural in nature. The majority of the judgments con-
demning Hungary relate to violations of Article 6 of the Convention (the right to a
fair trial within a reasonable time) due to the length of court proceedings.

The violation of human rights of a substantive nature, which accounts for a
smaller proportion of cases, is also due in many cases to a failure to respect pro-
cedural requirements. Among these, it is worth mentioning a few Hungarian cases
(Kmetty, Balogh, Barta)’” relating to Article 3 (prohibition of torture, inhuman and
degrading treatment), in which the applicant referred to Strasbourg on the grounds
of ill-treatment by the police. When examining Article 3, the Court assesses, on
the one hand, whether ill-treatment, cruel or degrading treatment or punishment
has occurred and the extent of the suffering caused (the substantive aspect of the
Article) and, on the other hand, whether the investigation of the case was thorough
and effective (the procedural aspect of the Article). The Court found a breach of the
substantive content only in the Balogh case, while in the other cases it found that the
investigation of complaints of police ill-treatment was not sufficiently thorough and
effective, i.e. that procedural requirements were breached.

6 In the first few years after the entry into force of the Convention, while the Commission was still
practically in existence, it was often the case that no infringement was found because much of the
otherwise lengthy judicial proceedings took place before the Convention entered into force.

7  Kmetty v Hungary, application No. 57967/00, judgment of 16 December 2003; Balogh v Hungary,
application No. 47940/99, judgment of 20 July 2004; Barta v Hungary, application No. 26137/04,
judgment of 10 April 2007.
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6.5. Compensation Paid Not on the Basis of a Judgment

The obligation to pay compensation may be imposed by the Court not only in
a judgment but also in a decision approving friendly settlement. For the sake of
completeness, reference should also be made to the obligation to pay provided for
in those decisions. This type of friendly settlement is essentially the subject of cases
involving a breach of convention (Article 6(1)) due to delay in domestic judicial or
administrative proceedings.

6.6. Enforcement of Judgments

The execution of judgments requires the Agency of the Government to take a

variety of measures. The Court’s decision usually includes:

a) an indication of a violation of an Article of the Convention or that no violation
has occurred;

b) the definition of just satisfaction, which most often means the obligation to
pay compensation for pecuniary and non-pecuniary damage and the reim-
bursement of costs;

c¢) a reference to the solution of a general problem in the legal system or to the
adoption of a measure specifically related to the case.

6.6.1. Declaring a Breach of the Convention

The case law of the Court gives substance to each article of the Convention, and
it is through these decisions that the limits of each right and the main principles gov-
erning its enforcement are outlined. In this context, the Agency of the Government
has the task of making the content of the judgments known to as wide a professional
and public audience as possible. Translating judgments, publishing them on the Gov-
ernment website and, in many cases, sending them directly to the bodies concerned
are the measures taken by the Agency of the Government to raise awareness of the
most important developments and trends in case-law.

6.6.2. Just Satisfaction

The Court notifies the parties when the decision becomes final. The decision
becomes final when three months have elapsed since it was given and no party has
asked for referral to the Court’s Grand Chamber of 17 judges, which, exceptionally,
deals only with specific cases on points of principle and of interpretation of the
Convention. In cases in which the Court has well-established case law, the Grand
Chamber does not accept applications against a judgment of the Chamber of the
Court.

The measure contained in the final decision is implemented by the Agency of the
Government. In doing so, it asks the applicant to provide the bank account number
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or, failing that, the address to which the Ministry of Justice can make the payment,
in a signed letter, for payment of the amount of just satisfaction awarded to them.
The payment must be made within the time limit (three months) set by the Court’s
decision from the date on which the decision becomes final.

When the Agency of the Government receives the decision, it translates the
judgment, asks for the applicant’s bank account number, and sends the necessary
documents to the paying department, which makes the payment within the time
limit and sends the proof of payment to the Agency of the Government, which in-
forms the Committee of Ministers of the Council of Europe of the implementation.
The payment of the compensation and the other measures taken is subject to verifi-
cation by the Committee of Ministers at least every six months. Detailed information
on the status of specific cases and the measures taken are provided and the Com-
mittee of Ministers keeps the case on its agenda until a satisfactory reply has been
received on its settlement.

One of most complex and difficult activities of the Agency is to organise the
payment of just satisfactions and to contact hundreds and thousands of applicants
and lawyers.

6.6.3. Other Measures

Among the obligations to take specific measures resulting from the judgments,
it should be highlighted that in the information provided to the Committee of Min-
isters, the Agency of the Government regularly reports on circumstances such as
whether the underlying case or trial has been completed or is pending, and whether
the applicant is in detention or has been released. The National Office of Judiciary
provides assistance in this respect.

The judgments may also contain provisions on the release of the detained person
or on the remedying of a legal system problem. However, the Court has not yet im-
posed such obligations on Hungary.

The Agency of the Government not only has the judgments translated and pub-
lished in various forms, but also gives presentations and provides training on them
at events and conferences on request, and in continuous cooperation with the Na-
tional Office for the Judiciary (Orszdgos Birésagi Hivatal) investigates the reasons for
delays in court proceedings and reports on the necessary measures, the documents
received, and the shortcomings encountered.
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7. The biggest Challenges of the Last Several Years

7.1. Prison Overcrowding

On 10 March 2015, the Court delivered a pilot judgment in the case of Varga
and Others v Hungary resulting mainly from a detected structural problem of wide-
spread overcrowding in Hungarian detention facilities.® The Court concluded that the
limited personal space available to all six detainees in the case, aggravated by the
lack of privacy when using the lavatory, inadequate sleeping arrangements, insect
infestation, poor ventilation and restrictions on showers or time spent away from
their cells, had amounted to degrading treatment as per Article 3 of the Convention.
The Court also found that the domestic remedies available in the Hungarian legal
system to complain about detention conditions, although accessible, were ineffective
in practice and as a result also established the violation of Article 3 in conjunction
with Article 13 of the Convention.

Therefore, the Court held that the Hungarian authorities should produce a time-
frame, within six months of the date of the judgment becoming final, for putting
in place an effective remedy or combination of remedies, both preventive and com-
pensatory, to guarantee genuinely effective redress for violations of the European
Convention originating in prison overcrowding.

In order to present a full picture of the subject, the Government noted that pre-
viously the Court had already found violations of Article 3 on account of similar
conditions and had underlined the seriousness of the problem and the need for the
authorities to ‘react rapidly in order to secure appropriate conditions of detention for
detainees’ (Istvdn Gabor Kovécs group of cases).’

The necessity to remove the prison conditions defined by the Court’s decision
as inhuman or degrading in violation of Article 3 of the Convention had been ac-
knowledged by the Government. Accordingly, the Government presented both the
individual and general measures already executed and those to be executed in the
near future in compliance with the expectations arising from the judgment and at
the same time wished to express its goal of considering further legislative actions in
the near future to remedy the problems identified.

As regards overcrowding in prisons, a series of action plans and reports were
submitted by the Government to the Committee of Ministers on the wide range of
general measures aimed at decreasing the number of prisoners while increasing the

8 Vargaand others v Hungary, Application nos. 14097/12, 45135/12, 73712/12, 34001/13, 44055/13,
and 64586/13, judgment of 10 March 2015

9 List of applications concerned: Varga and Others v Hungary (Appl. No. 14097/12, final on
10/06/2015), Istvan Gabor Kovacs v Hungary (Appl. No. 15707/10, final on 17/04/2012), Engel v
Hungary (Appl. No. 46857/06, final on 20/08/2010), Csiillég v Hungary (Appl. No. 30042/08, final
on 07/09/2011), Juhasz and Others v Hungary (Appl. No. 6467/13, final on 07/01/2016), Magyar
and Others v Hungary (Appl. No. 16599/12, final on 07/01/2016)
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capacity of prison facilities, thereby reducing overcrowding in prisons. Effective do-
mestic remedies of both preventive and compensatory nature were also introduced
to deal with complaints concerning prison conditions at national level.

In 2018 the number of prison places grew by 1.6%, whereas the number of in-
mates decreased by 3.7%. As a cumulative result of these measures the average
prison occupancy rate decreased by 7 % compared to the previous year. On 31 De-
cember 2018, the prison occupancy level was 113%. In order to reduce the number
of inmates in prisons, the applicability of the ‘reintegration custody’ introduced in
2015 has been gradually broadened in the light of its practical results. Reintegration
custody allows prisoners to spend the last six to twelve months of their sentence at
home, using a specially designed electronic locating device. In this way, the pris-
oners can be given assistance in establishing the conditions required by civic life,
thereby developing their family and micro-social relations, their ability to reinte-
grate into the labour market, and their competence at personally taking care of as-
pects their life. Furthermore, recourse to pre-trial detention is gradually decreasing
as the application of alternative measures, such as house arrest, was facilitated by
more flexible rules and the development of the technical conditions. The entry into
force of the new Code of Criminal proceedings in July 2018 also significantly re-
duced the number of persons in pre-trial detention. On 4 March 2019, 2676 persons
were in ‘pre-trial’ detention, which was about 50 % less than in 2014.

The system of domestic remedies was improved by Act no. CX of 2016 amending
the Act on the enforcement of punishments. A new complaint mechanism was in-
troduced as a preventive legal remedy. The prison governor has to examine and
determine complaints about the conditions of detention within 15 days. In the case
that relocation is impossible within the framework of the Occupancy Level Balancing
Programme, mainly because of the overriding interests of the prisoner concerning
their right to family life, the head of the institution is legally obliged to take other
specific measures to improve the complainant’s situation.

This new compensation procedure was introduced as of 1 January 2017. Pris-
oners are entitled to compensation for the grievances caused by overcrowding and
any other placement conditions violating the prohibition of torture or cruel, inhuman
or degrading treatment, in particular unseparated toilets, lack of proper ventilation
or lighting or heating, and disinsectisation. Compensation is granted at a daily tariff
for the number of days spent in placement conditions violating fundamental rights.
Compensation claims can be submitted within six months from the termination of
the placement conditions violating fundamental rights, provided that the inmate has
filed a preventive complaint. Inmates can also claim additional damages under the
rules of civil law governing infringement of personal rights.

Applications already registered by the Court could also be re-filed before the
domestic authorities thereby easing the workload of the Court which, in the case of
Domjan v Hungary!® subsequently found that the newly introduced legal institutions

10 Domjan v Hungary, Application No. 5433/17, decision of 23 November 2023
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are able to guarantee genuine redress. Accordingly, they are considered to be ef-
fective remedies and they meet the criteria set out in the pilot judgment given in the
case of Varga and Others v Hungary. At that time almost 9,000 applications had been
submitted by the applicants.

In the light of the experience concerning the application of this domestic remedy,
the applicable rules were reviewed in 2020. The legislative amendments strength-
ening the rights of the victims of the crimes committed by the detainees obtaining
compensation for overcrowding (improving the victims’ chances of obtaining com-
pensation from the perpetrators) were adopted by Parliament on 16 December
2020.

7.2. Length of Proceedings

This group of cases concerns the excessive length of civil and criminal pro-
ceedings and the lack of an effective remedy in this respect (violations of Articles 6
§ 1 and 13).

In the case of Barta and Drajké v Hungary (Appl. No. 35729/12, judgment of
17/12/2013), the Court identified, under Article 46, the length of criminal pro-
ceedings in Hungary to be a systemic problem and ruled that “[t]lo prevent future
violations of the right to a trial within a reasonable time, the respondent State should
take all appropriate steps, preferably by amending the existing range of legal rem-
edies or creating new ones, to secure genuinely effective redress for violations similar
to the present one.”

In the case of Gazsé v Hungary'! the Court noted the Government’s Action Plan
and welcomed the Government’s commitment to deal with this issue and encouraged
them to continue these efforts. The Court ruled that Hungary must introduce, without
delay, and at the latest by 16 October 2016, a remedy or a combination of remedies
in the national legal system in order to bring it into line with the requirements of
the Convention.

As regards the length of proceedings, legislative efforts in recent years have fo-
cused on the prevention of excessive length of the proceedings and a series of new
codes of procedure were adopted.

A new Code of Civil Procedure (Act No. CXXX of 2016) entered into force on 1
January 2018. It is expected to accelerate civil proceedings by introducing a dou-
ble-phase procedure before first-instance courts in which the trial (oral) phase is
preceded by a preparatory (written) phase aimed at clarifying the scope of the case
and fixing the claims of the parties. Contrary to the former rules of procedure which
allowed parties to modify their claims up until the closing of the hearing stage,
under the new rules the action cannot be modified and new claims cannot be raised
after the first hearing or a relevant order of the court, unless it is justified by excep-
tional circumstances. Failure by the respondent to submit reaction to the plaintiff’s

11 Gazsé v Hungary Appl. No. 48322/12, judgment of 16 July 2015
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claims properly may result in a default judgment. The parties’ duty of facilitating the
proceedings is also emphasised as a principle, and representation by legal counsel
is required in all cases other than before the District Courts. The rules of evidence
are also more elaborate, with special emphasis on expert opinions, leaving more
room for the initiative of the parties in mandating forensic experts without a need
for appointment by the court. At the appeal stage, the reasons for quashing first in-
stance judgments are more limited, and the reformatory power of the appeal court
is strengthened. In cases where the pecuniary value of the action does not exceed
HUF 5 million, the right to file a petition for review to the Kiria is also restricted.

Administrative proceedings are no longer covered by the Code of Civil pro-
ceedings. The Code of Administrative Proceedings (Act No. I of 2017) entered into
force on 1 January 2018. The most important provisions that are expected to con-
tribute to the timely conclusion of administrative proceedings are the ones relating
to default judgments in cases when the administrative authorities fail to observe
time limits for their decisions.

A new Code of Criminal Proceedings (Act No. XC of 2017) entered into force on
1 July 2018. As was expected, the enhanced rights of the defence in the course of
the investigation contributes to the expediency and effectiveness of the proceedings.
After an initial stage of information gathering (quasi ‘pre-arrest investigation’), the
defence has access to the case file as from the first questioning as a suspect. At the
trial phase, a preparatory hearing is held to fix the scope of the case and, in order to
prevent prolonging tactics, a new motion for evidence can thereafter be submitted
only in exceptional circumstances. There is more room for holding trials in absentia
or hearings without the presence of the defendants. At the appeal stage, the reform-
atory power of the appeal court is strengthened.

In 2021, a new domestic compensatory remedy was also introduced for civil
court proceedings that last in excess of the time limits that are objectively presumed
to be reasonable. The issue of effectiveness of this compensatory remedy is currently
being examined by the Court in the cases before it. The judgment of the Court in the
case of Szaxon v Hungary held, on 30 March 2023, that Act no. XCIV of 2021 set out
an effective remedy for protracted civil proceedings.!?

In total, according to the HUDOC Execution database, Hungary has 216 pending
cases, which is fewer than one year ago (265) or two years ago (276). Among these
there are 71 friendly settlement cases, 43 leading cases, and 105 repetitive cases.
The high number of friendly settlement cases shows that Hungary’s attitude towards
settlement is very positive, as it can reduce the backlog of the Court.

7.3. The Baka Case

The Baka case concerned the premature termination of the mandate of the
President of the Supreme Court in the context of the reform of the judiciary in 2012.

12 Szaxon v Hungary, Application No. 54421/21, decision of 30 March 2023
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The ECHR found violation of Article 6 of the Convention because Mr Baka did not
have access to a court to dispute the reasons for his dismissal from his position as a
court executive (Whereas his position as a judge at the supreme judicial forum, the
Kiria, was not affected).'®

The Court also inferred from the chain of events that Mr Baka’s mandate had
been terminated in violation of his freedom of expression (Article 10) on account
of his criticism of the legislative measures concerning the judiciary, whereas in fact
Mr Baka had become ineligible for re-election as President of the Kitiria due to a
legislative provision proposed by a judicial association, as he had not had five years
domestic judicial service.

It should be mentioned that in accordance with the Committee of Ministers’
former decision, no further individual measures are necessary.

There are some issues of execution which have been unresolved for years. The
implementation of these judgments is hindered either by the complexity of the issues
raised by them or by the ambiguities of the judgments concerned, resulting in dis-
agreements as to their correct interpretation and, consequently, as to the general
measures that are necessary for their implementation.

The Agency has stated that the measure was strictly related to a one-time consti-
tutional reform of the judiciary and no such further measures have been envisaged.
The impugned measures resulted from the adoption of the Fundamental Law of
Hungary, which ended an interim period characterised by the suspension of the
historical constitution, the tyrannical rule based on the communist constitution of
1949 deemed invalid by the Fundamental Law, and a subsequent transitional consti-
tutional order.

At the meeting of the Committee of Ministers in 2021, the Hungarian Minister
of Justice clearly stated that Hungary would fully abide by the Convention require-
ments as set out in the Baka and Erményi judgments, so that no similar violations
of the Convention would occur in the future. The measures which were found to be
in violation of the Convention were taken in the context of a one-time constitutional
reform and no similar measures were planned in the future.

In March 2022, the Committee of Ministers adopted Interim Resolution CM/
ResDH(2022)47. The document underlined that the declaration made by the Hun-
garian Minister of Justice at its ordinary meeting must be interpreted to the effect
that Hungary will fully abide by the Convention requirements as set out in the Baka
and Erményi judgments, so that no similar violations of the Convention will occur
in the future.

As regards the ‘chilling effect’ of the violation of Mr Baka’s rights under Article
10, the Government first noted that it is difficult to see how any judge would be pre-
vented from expressing their opinion by their fear that the mandate of the President
of the Kiria might be terminated without judicial review, when such judicial review
is available to them as judges. Furthermore, the Government pointed out that the

13 Baka v Hungary, Application No. 20261/12, Grand Chamber judgment of 23 June of 2016

66



CHALLENGES OF PROCEDURES BEFORE THE ECTHR FROM A STATE AGENT’S POINT OF VIEW

existence of the ‘chilling effect’ is effectively disproved by the heated debates within
the judiciary as it was presented by the earlier NGO submissions. The Government
also pointed out that no complaints had been brought before the Court by judges
concerning the allegations submitted by the reports feeding the concerns of the Com-
mittee of Ministers.

The National Assembly adopted the act on 3 May 2023. Act X of 2023 amending,
with regard to the Hungarian Recovery and Resilience Plan, certain Acts governing
justice (hereinafter referred to as the ‘Act’) was promulgated on 10 May 2023. It is
hoped that the adoption of the act will put an end to the debates on the indepen-
dence of the Hungarian judicial system, not only within the European Union but also
within the Council of Europe

8. The role of the Parliament in the Implementation of
ECtHR judgments

By Parliamentary Decision No. 23/2007. (III.20), the Parliament of Hungary
asked the Minister of Justice to inform the committee dealing with cases concerning
the constitutionality and the committee dealing with human rights once a year about
the implementation of the judgments of the European Court of Human Rights (here-
inafter referred to as the ‘Court’) by the national authorities and about the activities
of the Agency of the Government before the Court.

In accordance with the aforementioned decision, the Minister of Justice sub-
mitted reports on all relevant aspects of the judgments of the Court, including sta-
tistics and case descriptions annually since 2007 which were adopted by the com-
petent parliamentary committees after a session of debate at which the Members of
Parliament could raise their questions.

The systems are working. The relationship and the communication between the
Human Rights Department and the Department for Execution of Judgments of the
ECHR is very good and cooperative.

9. Evaluation of the Activities of the Agency of the
Government

Proceedings in Hungarian cases before the Strasbourg Court are a multi-direc-
tional, complex task. Generally speaking, the implementation of the Court’s rulings
is always accurate and timely.
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It is difficult to assess the activity of the Agency of the Government on the basis
of single judgments. This is particularly true of the judgments handed down in
recent years in length of proceedings cases, which contain a rather concise statement
of reasons by the Court and similarly summarise the Government’s position. It is
therefore only in the light of all the Strasbourg judgments that the activities of the
Agency of the Government can be properly assessed, taking into account the most
recent judgments and the decisions declaring certain applications inadmissible.
The scope for manoeuvre of the Agency of the Government in preparing its defence
is determined by the circumstances of the particular case, Hungarian law and Stras-
bourg case law taken together.

The Government representation is also greatly influenced by the fact that the
Court has recently been rather terse in its judgments in length of procedure cases.
It must be recognised, however, that an international judicial forum cannot be ex-
pected, either because of its subsidiary role or because of its overburden, to give the
same elaborate judgments in a mass of cases which are as irrelevant to the interpre-
tation of the Convention (not to the enforcement of individual rights) as it does in
cases which are important for the development of case law. In view of all the above,
besides the measures taken in individual cases, the Agency constantly defends the
sovereignty of the state and draws attention to the need to respect the requirements
of the Convention in both legislation and the application of the law, in order to
ensure the effective enjoyment of human rights.
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CHAPTER 3

ILL-TREATMENT FORMULAS SENSU LARGO
AND THE JURISPRUDENCE OF THE ECTHR
WITH SPECIAL REGARD TO CENTRAL EUROPE

L]

BARBARA JANUSZ-POHL

Abstract

This study is not intended to be purely descriptive; rather, it delves into the intricate
standards established by the European Court of Human Rights (ECtHR) regarding
the prohibition of torture and other forms of ill-treatment. These standards are well
articulated and form a crucial foundation for human rights protection in Europe.
In this paper, we will focus specifically on the prohibition of torture and related
forms of ill-treatment as interpreted and applied in the case law of the ECtHR. Our
analysis will encompass definitional challenges and will trace the significant legal
advancements that have emerged from this case law, allowing us to identify areas
of concern where Article 3 is being violated across various countries, along with the
corresponding legal repercussions. We will begin by examining general statistics
that illustrate the prevalence of Article 3 violations, followed by a detailed analysis
of individual cases from Poland and Hungary that exemplify these violations. The
discussion will culminate in an examination of two significant judgments related
to Article 3 that address the handling of evidence in criminal proceedings. In these
cases, the Court emphasises the necessity of excluding unlawfully obtained evidence,
drawing on Article 3 in conjunction with Article 6 of the Convention. It is noteworthy
that the standards for excluding evidence in criminal proceedings exhibit consid-
erable variation across national legal systems and, in many instances, are not ex-
plicitly regulated. As such, the Court's guidelines serve as a vital reference point for
both legal practitioners and policymakers. Finally, the discussion will conclude with
insights that highlight the evolving trends in the case law of the ECtHR, particularly

Barbara Janusz-Pohl (2025) ‘Ill-Treatment Formulas Sensu Largo and the Jurisprudence of the ECtHR
with Special Regard to Central Europe’. In: Néra Béres — Renata Hrecska-Kovécs (eds.) The ECHR
at 70: The Central European Narrative, pp. 71-100. Miskolc-Budapest, Central European Academic
Publishing.
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concerning Central and Eastern European countries. The interpretations and findings
presented in this study carry significant implications for the ongoing struggle against
torture and ill-treatment in the region.

Keywords: Prohibition of torture, ill-treatment, Article 3 ECHR, admissibility of evi-
dence, violation of the ECHR

1. Introduction

The assessment of the Strasbourg standard under Article 3 of the ECHR in re-
lation to selected Central European states is the focus of this study. It is, therefore,
necessary to determine whether this standard remains in certain (and if so, in which)
relations to the global standard and to the national standards. The first part of this
analysis will define in general terms the boundaries of the Strasbourg Court set out
in Article 3 of the ECHR. Then, based on selected, publicly available quantitative
data, it will be verified whether there are differences in the ECtHR’s claims on the
prohibition of torture and other ill-treatment formulas in relation to, on the one
hand, Central and Eastern European states and, on the other hand, Western Eu-
ropean states. In order to provide an overview of the ECtHR jurisprudence in which
violations of Article 3 have been set out and, at the same time, to illustrate a variety
of issues that have reflected this Strasbourg standard, two countries have been se-
lected for a closer analysis: Hungary and Poland. In the last section of the study, a
further specific issue concerning the ill-treatment formulas in the framework of the
admissibility of evidence in criminal proceedings has been researched. The con-
siderations in this respect complement the findings of the second section, i.e. the
quantitative analysis, and cover two judgements of the ECtHR in the cases Géfgen v.
Germany and Cwik v. Poland. It must be emphasised that the concept of constitutive
rules — rooted in the philosophy of law — is a basis for this part of the research!.

The purpose of the detailed discussion is to indicate that the ECtHR seems to
recognise a greater risk of violation, albeit already in abstracto, of the rights and
freedoms covered by the ECHR regarding Central European countries than Western
European countries. In this author’s opinion, the presumption of a higher risk of
violation of rights and freedoms is similar to a factual presumption based on em-
pirical probability. As a consequence of such a presumption, it is possible to for-
mulate a prudential hypothesis that the Strasbourg Court is prone to rule more
firmly against Central European states than against Western European states — this
tendency will be discussed based on the two cases in the last part of this study. Ad-
ditionally, it seems that such a state of affairs might be perceived as a reflection of

1  On the concept of constitutive rules see: Janusz-Pohl, 2017.
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the ‘deterrence principle’? according to which ‘deterrence measures’ have to be con-
textually programmed.

The above-mentioned structure and scope of analysis hint at the methodology
of this study, which is consequently based on a ‘map and magnifying glass’ mode.
Therefore, most of the issues are sketched in general terms (Sections 1, 2, and 3),
and only certain details — selected to illustrate a general pattern — are reviewed more
closely (Section 4).

2. Prohibition of Torture and Other Forms of I1l-Treatment:
Global Standard and Strasbourg Standard

‘No one shall be subject to torture or cruel, inhuman or degrading treatment
or punishment’ — although this canonical formula is historically driven, at the in-
ternational level, it was codified only in the 20th century, and was subsequently

2 Ashworth, 1977, 723-735.
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reproduced in many international conventions and domestic constitutions®. While
not entering deeper into the historical grounds of this institution, it must be remem-
bered that internationally this claim for the elimination of torture has been expressed
primarily in the Universal Declaration of Human Rights (1948), and then proclaimed
in 1975 by the UN Declaration against Torture, before finally being codified in the
United Nations Convention of 10 December 1984 against Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment (OJ of 2 December 1989)*.

For this study, of core importance is the definition of torture provided by the UN
convention; for now, it is the only legal definition of the term ‘torture’ proclaimed
at the international level. Consequently, the term ‘torture’ means “any act by which
severe pain or suffering, whether physical or mental, is intentionally inflicted on a
person for such purposes as obtaining from him or a third person information or a
confession, punishing him for an act he or a third person has committed or is suspected
of having committed, or intimidating or coercing him or a third person, or for any
reason based on discrimination of any kind, when such pain or suffering is inflicted by
or at the instigation of or with the consent or acquiescence of a public official or other

3 Reconstructing national standard — one should observe that in the countries of Central and Eastern
Europe, a prohibition on ill-treatments is expressed in all constitutions of the countries of the region.
Nevertheless, the wording of this prohibition varies among them. For example: In Albania: Art. 25,
Bosnia and Herzegovina: Art. II (3) (c¢), Bulgaria: Art. 29(1)), Croatia: “No one shall be subjected
to any form of ill-treatment [...]” (Art. 23), Czech Republic: “No one may be subjected to torture or
to cruel, inhuman or degrading treatment or punishment” (Art. 7 para. 2 - Charter of Rights and
Freedoms),Estonia: § 18; Latvia: “The State shall defend the honour and dignity of human beings.
Torture or other cruel or degrading treatment of human dignity is prohibited. No one may be sub-
jected to punishment cruel or degrading treatment of human dignity” (Art. 95), Georgia: “Torture,
inhuman or cruel treatment or punishment or treatment and punishment that violates dignity or
honour is prohibited” (Art. 17(2)), Macedonia: “All forms of torture are prohibited, inhuman or de-
grading treatment and the application of such punishments” (Art. 11, sentence 2), Romania: “No one
shall be subjected to torture or any kind of punishment or inhuman or degrading treatment” (Art.
22(2)), Serbia: “No one shall be subjected to torture or inhuman or degrading treatment or punish-
ment [...]” (Art. 25, sentence 2), Slovakia: “No one may be tortured or subjected to cruel, inhuman
or degrading treatment or punishment” (Art. 16 para. 2), Slovenia: “No one shall be subjected to
torture, inhuman or degrading punishment or treatment” (Art. 18(1)), Ukraine: “No one shall be
subjected to torture, cruel, inhuman or degrading treatment or punishment” (Art. 28, sentence 2),
Hungary: “No one shall be subjected to torture or to inhuman or degrading treatment, punishment
or detention. Trafficking in human beings is prohibited.” (Art. III (1)). For the full wording of the
prohibition of torture in the national constitutions: see: Szmulik 2012. What must be emphasised is
that the level of the protection of fundamental rights provided by the Constitution cannot be lower
than the level of rights protection provided internationally in any case whatsoever, typically by the
European Court of Human Rights. It is worth mentioning at this point that Protocol No. 15 to the
ECHR Convention recently inserted the principle of subsidiarity into the Preamble to the ECHR.
This principle imposes a shared responsibility between the States Parties and the Court as regards
human rights protection, and the national authorities and courts must interpret and apply domestic
law in a manner that gives full effect to the rights and freedoms defined in the Convention and the
Protocols thereto — see: Grzeda v. Poland [GC], 15 March 2022, no. 43572/18.

4  Hereafter referred to as the ‘UN Convention’.
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person acting in an official capacity. It does not include pain or suffering arising only
from, inherent in or incidental to lawful sanctions” (Article 1.1).

Researchers rightly note that while the axiological legitimacy and the ‘absolute
dimension’ of the ban on torture nowadays does not raise any doubts, the entire
prohibition encompassing not only torture but also inhumane or degrading treat-
ments or punishments requires interpretation. It is, therefore, beyond doubt that
the entire collection of behaviours falling within the scope of the prohibition of
other forms of ill-treatment is hardly compatible with the essence of the punitive
nature of the criminal justice and, particularly, with the use of a legally applicable
system of coercive measures in criminal proceedings®. Without analysing the com-
plexity of the prohibition of other forms of ill-treatment, it should be noted that the
universal standard arising from Articles 1 and 15 of the UN Convention is the one
which should have a limiting effect on the development of the European standard of
a fair trial in terms of admission of evidence obtained as a result of all formulas of
ill-treatment. In fact, the Strasbourg Court should interpret the ECHR with regard to
universal standards due to the lack of a legal definition of torture in the Convention
of the Council of Europe. Moreover, the ECtHR is entitled to assume a higher level
of protection against ill-treatment than the one set out in the universal human rights
protection system. As already mentioned, even a basic analysis of the ECtHR’s judg-
ments in terms of the state’s positive obligations to ensure protection against ill-
treatment leads to a conclusion that the relevant Strasbourg standard is currently
more protective and, in the specific circumstances, applies directly to the acts of
private individuals (see section 4) what is excluded expressis verbis by the cited Ar-
ticle 1 of the UN Convention®.

Just to summarise, as is commonly known, the Strasbourg standard is granted
by Article 3 of the ECHR’, which states: ‘No one shall be subjected to torture, inhuman
or degrading treatment, or punishment’. It is worth mentioning that the European
standard is accompanied by the mechanism ensuring its implementation, namely a
system of individual complaints to the ECtHR. Additionally, the European standard
is supported by the mechanism based on the European Convention of 26 November
1987 for the Prevention of Torture and Inhuman or Degrading Treatment or Pun-
ishment, and regarding the EU states by the Charter of Fundamental Rights that ex-
plicitly stipulates, in Article 4, the banning of ill-treatments: ‘No one shall be subjected
to torture or to inhuman or degrading treatment or punishment’.

Given that this study is not of a descriptive nature and that the characteristic
of the so-called European standard set by the ECtHR concerning the prohibition of
torture and other ill-treatment formulas is well established, a deep analysis seems

5 See: Greer, 2015, 1-37; Mayerfeld, 2008, 109-128; Pattenden, 2006, 1-41; Thienel, 2006, 349-367.

Wasek-Wiaderek. 2021, 343-374.

7  Council of Europe Convention on the Protection of Human Rights and Fundamental Freedoms,
adopted on 4 November 1950 and hereafter referred to as the ‘Convention’ or ‘(ECHR’.
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to exceed the scope of this work.® However, selected elements will be briefly sum-
marised. As indicated at the outset, the broad range of prohibited behaviours under
Article 3 of the ECHR impacts the issue of determining the legal consequences of the
ban’s infringements concerning prohibited behaviours that are not acts of torture.

The initial remark when describing the ill-treatment formulas concerns the ter-
minology. This study will operate on the notion of ‘ill-treatments sensu largo’ con-
taining all unlawful infringements that interfere with human physical and psycho-
logical integrity®. In this view, ill-treatment is perceived as a consequence of an
intentional act. Therefore, the ECtHR clarified that bodily injuries and physical and
mental suffering experienced by an individual following an accident, which is merely
the result of chance or negligent conduct, cannot be considered as the consequence
of ‘treatment’ to which that individual has been ‘subjected’ within the meaning of
Article 3.1° Accordingly, the ill-treatment formulas sensu largo contain several forms
of behaviours: torture, inhuman or degrading treatments, or inhuman or degrading
punishment. It must be remembered that in order to determine whether a particular
form of ill-treatment should be qualified as torture, the Court will have regard to
the distinction embodied in Article 3 between torture (perceived as the qualified
formula of ill-treatment) and other forms of inhuman or degrading treatment or
punishment. Consequently, as can be read in the ECHR jurisprudence, the threshold
of intensity must be observed. The distinction between torture, inhuman treatment
or punishment, and degrading treatment or punishment derives principally from a
difference in the intensity of the suffering inflicted (see section 4). Generally, it may
be said that treatment is considered to be ‘degrading’ when it humiliates or debases
an individual, showing a lack of respect for, or diminishing, their human dignity, or
arouses feelings of fear, anguish or inferiority capable of breaking an individual’s
moral and physical resistance. What is stressed is that it may suffice that the victim
is humiliated in their own eyes, even if not in the eyes of others''.

But at the same time, in order for ill-treatment to fall within the scope of Article
3 it must attain a minimum threshold of severity, including a special stigma for delib-
erate inhuman treatment that causes very serious and cruel suffering. Nevertheless,
Article 3 does not relate to all instances of ill-treatment'?'®. Consequently, the as-
sessment of that level of severity is relative and depends on all the circumstances of
the case, such as the duration of the treatment, its physical or mental effects and,
in some cases, the sex, age and state of health of the victim.* Nonetheless, to de-

8  See: Nowicki, 2003, 98-135; Erdel & Bakirci, 2006, 207-229; Hassanova, 2023, 51-73.

9  Guide on Article 3 of the European Convention on Human Rights, First edition August 2022, avail-
able at: Guide on Article 3 - Prohibition of torture (coe.int)

10 Nicolae Virgiliu Ténase v. Romania [GC], 25 June 2019, no. 41720/13.

11 Ireland v. the United Kingdom, 18 January 1978, no. 25; Selmouni v. France [GC], 1999 no.
25803/94; Ilascu and Others v. Moldova and Russia [GC], 2004 no. 48787/99, ECHR 2004/VII.

12 Savran v. Denmark, [GC], 7 December 2021, no. 57467/15.

13 See: Ast, 2011, pp. 1393-1406.

14 Mursié v. Croatia [GC], 2016 no. 7334/13.

76


https://www.echr.coe.int/documents/d/echr/Guide_Art_3_ENG

ILL-TREATMENT FORMULAS SENSU LARGO AND THE JURISPRUDENCE OF THE ECTHR

termine whether the threshold of severity has been reached, subsequent factors must
be reconsidered: (a) the purpose for which the ill-treatment was inflicted, together
with the intention or motivation behind it, although the absence of an intention to
humiliate or debase the victim cannot conclusively rule out a finding of a violation
of Article 3; (b) the context in which the ill-treatment was inflicted, such as an at-
mosphere of heightened tension and emotions; and (c) whether the victim is in a
vulnerable situation'®. Consequently, these three elements must reflect subjective
and objective features of the alleged behaviours.

As mentioned before, in addition to the severity of the treatment, there is a pur-
posive element, as recognised in the Universal Convention against torture, which
defines torture in terms of the intentional infliction of severe pain or suffering with
the aim, inter alia, of obtaining information or a confession, inflicting punishment
or intimidation. It can be observed, therefore, that the ECtHR has not ruled out that
a threat of torture can also amount to torture, as the nature of torture covers both
physical pain and mental suffering (see consideration in section 4). Nevertheless, in
describing what the threat of torture means, it is necessary to refer to the notion of
mental torture, for instance, the fear of physical torture itself. However, it should be
stressed that the classification of whether a given threat of physical torture amounts
to psychological torture or to inhuman or degrading treatment depends on the cir-
cumstances of a given case and cannot be based on isolated fact, so it must be de-
cided in concreto (case by case).’® The Court further reiterates that a threat of conduct
prohibited by Article 3, provided it is sufficiently real and immediate, may fall foul
of that provision.

The last section of this work will inquire about the consequences of the breach
of the ban on ill treatments when performing evidentiary actions in criminal trials.
The perspective for this part of the research is linked with the concept of consti-
tutive rules, i.e. the rules of validity for legal actions — a very innovative approach
that could be seen as a comprehensive substitute for the exclusionary rule theory.
Although, as a general consideration in this part, it should be underlined that the
prohibition of ill-treatments is absolute in the sense that there is no derogation of
it in terms of Article 15 § 2 of the ECHR - even in the case of a public emergency
threatening the life of the nation or in the most difficult circumstances, including
the fight against terrorism and organised crime or influx of migrants and asylum-
seekers, irrespective of the conduct of the person concerned or the nature of the

15 Khlaifia and Others v. Italy [GC], 2016, no. 16483/12.

16 See: Gifgen v. Germany [GC], 2010 no. 22978/05; Selmouni v. France [GC], 1999, no. 25308/94;
Salman v. Turkey [GC], 2000, no. 21986/93; Al Nashiri v. Poland, 24 July 2014, no. 28761/11;
Petrosyan v. Azerbaijan, 4 November 2021, no. 32427/16.

17 As a first scholar on this path: Mittag, 2006, 637-645.

77



BARBARA JANUSZ-POHL

alleged offence committed by such a person'®. As mentioned previously, however,
there are some limits to this ban — especially when it comes to criminal justice
purposes and the consequences of evidentiary actions performed with the breach of
Article 3 of the ECHR in the light of the fairness of the whole procedure!.

Additionally, the ban on ill-treatment formulas in criminal justice is associated
with a very specific perception of the burden of proof in this sphere that is under-
lined by the guarantees-oriented bias. Following the jurisprudence of the ECtHR, the
principle of affirmanti incumbit probatio (who alleges something must prove that alle-
gation) is not uniformly accepted. Moreover, a strong presumption of fact is accepted.
As a result, the burden of proof is reversed. When the alleged events lie wholly, or
in large part, within the exclusive knowledge of the authorities (custodial situations,
interrogations), strong presumptions of fact will arise in respect of i.e. injuries oc-
curring during short-term deprivation of liberty. If the accused imputes that they
were subject to ill-treatment by the criminal justice bodies, i.e. during interrogation,
only a certain level of probability is required to prove that such an event occurred.
Due to this interpretation, and as a result of factual presumption, the burden of proof
of the legality of legal actions exercised with/against the accused is reversed upon
the law enforcement authorities. The burden of proof is then on the government
to provide a satisfactory and convincing explanation by producing evidence estab-
lishing facts which cast doubt on the account of events given by the victim.2°

In the jurisprudence of the ECtHR, based on this reverse burden of proof, there
are more abstract obligations imposed on the states, i.e. primarily, negative obli-
gation and two positive obligations. The former demands States to refrain from in-
flicting serious harm on persons within their jurisdiction.?! The latter comprises two
more detailed obligations. The state has a duty: a) to put in place a legislative and
regulatory framework of protection; and b) to take operational measures to protect
specific individuals against the risk of treatment contrary to that provision (under
specific circumstances) and to investigate arguable claims concerning the infliction
of such treatment effectively.?? As a consequence, the prohibition of torture, inhuman
or degrading treatment or punishment, inflicted or facilitated by State agents entails
the duty to investigate allegations of torture, inhuman or degrading treatment or
punishment. However, as mentioned before, the ECtHR jurisprudence covers the pro-
tection from torture, inhuman or degrading treatment or punishment administered

18 A. and others v. the United Kingdom [GC], 2009, no. 3455/05; Mocanu and Others v. Romania
[GC], 2014, no. 10865/09; El-Masri v. the former Yugoslav Republic of Macedonia [GC], 2012, no.
39630/09; Ramirez Sanchez v. France [GC], 2006, no. 59450/00; Géfgen v. Germany 2010, no.
22978/05; Labita, V. v. the United Kingdom [GC], 2006, no. 24888/94; Saadi v. Italy [GC], 2008,
no. 37201/06.

19 Greer, 2015, pp. 1-37; Mayerfeld, 2008, 109-128; Pattenden, 2006; Hassanova, 2023, 51-73;
Thienel, 2006, pp. 349-367; Ashworth, 1977, pp. 723-735; Mittag, 2006, pp. 637-645.

20 See: Salman v. Turkey [GC], 2000, no. 21986,/93; Bouyid v. Belgium [GC], 2015, no. 23380/09.

21 See: Hristozo v and Others v. Bulgaria, 2012, nos. 47039/11 and 358/12.

22 See: X and Others v. Bulgaria [GC], 2 February 2021, no.22457/16.
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also by non-State actors (see Section 4). States’ obligations remain in line with the
content of the deterrence principle. In this sense, the state’s duty also includes ac-
tions oriented to the future, and consequently, the decisions of the Court are directed
towards the effects designed to safeguard rights and freedoms in the future.

3. Central and Eastern Europe and Western Europe -
Statistical Bias

The purpose of the above research is to describe the empirical tendencies of
the ECtHR jurisprudence versus Central (and Eastern) European states and Western
European states. The analysis is based on open data available on the website of
the ECtHR. Two very insightful collections were identified. The first group covers
national reports available at www.echr.coe.int (European Court of Human Rights,
March 2023)?%. These reports examine various aspects of the ECtHR jurisprudence
during the whole 25-year perspective.

The second group contains the full statistical information about violations of
the ECHR during the entire period of the functioning of the ECtHR (1959-2022),
connected with 48 States under its jurisdiction (Albania, Andorra, Armenia, Austria,
Azerbaijan, Belgium, Bosnia and Herzegovina, Bulgaria, Croatia, Cyprus, the Czech
Republic, Denmark, Estonia, Finland, France, Georgia, Germany, Greece, Hungary,
Iceland, Ireland, Italy, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Republic
of Moldova, Monaco, Montenegro, Netherlands, North Macedonia, Norway, Poland,
Portugal, Rumania, the Russian Federation, San Marino, Serbia, Slovakia, Slovenia,
Spain, Sweden, Switzerland, Turkey, Ukraine, and the United Kingdom).

Based on the first collection of data (national reports), a few elements were
selected: 1) the rate of judgments against a country, 2) the rate of violation of Ar-
ticle 3 of the ECHR, and 3) the rate of violation of Article 6 of the ECHR and the
nature of the violation under the fair trial standard. At the time of the analysis, data
was available for the following Central and Eastern European countries: Albania,
Armenia, Croatia, Czech Republic, Georgia, Greece, Hungary; and the following
Western European countries: France, Germany, and Italy.

Regarding Hungary, in almost 94% of the judgments delivered in the described
period, the Court has given judgment against the State, finding at least one vio-
lation of the Convention; over half of the findings of a violation concerned Article 6
(right to a fair trial), referring mainly to the length of the proceedings. Prohibition
of torture and inhuman or degrading treatment amounted to 7.42% of all types of
ECHR violations.

23 The ECHR in Facts & Figures (coe.int) The ECtHR’s series of documents provides a global overview
of the Court’s work and the extent to which its judgments have an impact in each Member State.
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In more than 80% of the judgments delivered concerning Albania, the Court has
ruled against the State, finding at least one violation of the Convention. Almost half
of the findings of a violation concerned Article 6 (right to a fair trial), relating mainly
to the unfairness of the proceedings and failure to enforce final judicial decisions.
The breaches of prohibition of torture and inhuman or degrading treatment were
confirmed in 5.59% of cases.

Similarly, in about 81% of the judgments delivered by the ECtHR concerning the
Czech Republic, judgments were given against the State by finding at least one vio-
lation of the Convention. Prohibition of torture and inhuman or degrading treatment
(Article 3) amounted to 2.42% of the cases. Over 61% of the findings of a violation
concerned Article 6. A further 13.22% concerned a violation of Article 5 (right to
liberty and security).

In three-quarters of the judgments delivered concerning Georgia, the Court adju-
dicated against the State, finding at least one violation of the Convention. The right
to a fair trial (Article 6) was jeopardised in 25.87% of the cases, and the prohibition
of torture and inhuman or degrading treatment (Article 3) in 24.88%.

In almost 90% of the judgments delivered concerning Greece, the Court has
given judgment against the State, finding at least one violation of the Convention,
including the right to a fair trial (Article 6) in 50.32% of them and the prohibition of
torture and inhuman or degrading treatment (Article 3) in 9.70% of all cases. In over
90% of the judgments delivered concerning Armenia, the Court has ruled against
the State, finding at least one violation of the Convention. Prohibition of torture
and inhuman or degrading treatment (Article 3) was found in 12.27%, and the right
to a fair trial (Article 6) was confirmed in 23.47% of all cases. In about 80% of the
judgments delivered concerning Croatia, the Court has adjudicated against the State,
finding at least one violation of the Convention, including the prohibition of torture
and inhuman or degrading treatment (Article 3) in 6.61% and violation of a right to
a fair trial (Article 6) in 49.22% of cases.

This contrasts with the data on Western European countries. In more than 70%
of the judgments delivered concerning France, the Court has ruled against the State,
finding at least one violation of the Convention. Over 60% of violations found con-
cerned Article 6 (right to a fair hearing), specifically the length or fairness of pro-
ceedings. Prohibition of torture and inhuman or degrading treatment (Article 3) was
found only in 1.20% of the cases. Out of the total number of judgments concerning
Germany, the Court found at least one violation of the Convention in over half of the
cases and held the State responsible. About half of the violations concerned Article
6, mainly the length of proceedings, accounting for some 40% of the violations found
by the Court. Prohibition of torture and inhuman or degrading treatment (Article 3)
amounted to 2.31%. In more than 70% of the judgments concerning Italy, the Court
has ruled against the State, finding at least one violation of the Convention, including
over 60% of violations of Article 6 (right to a fair hearing), specifically the length or
fairness of proceedings; violations of Article 3 (prohibition of torture and inhuman
or degrading treatment) were found in 2.36% of cases.
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In over 30% of the cases concerning Denmark, the Court gave a judgment against
the State, finding at least one violation of the Convention. Nearly 40% of the viola-
tions concerned Article 6, and almost all of those are related to the excessive length
of proceedings. Breach of prohibition of torture and inhuman or degrading treatment
(Article 3) was established in 4% of cases.

In more than 62% of the judgments concerning Ireland, the Court has adjudi-
cated against the State, finding at least one violation of the Convention. Prohibition
of torture and inhuman or degrading treatment (Article 3) remained at 2.50% of
ECHR convention infringements. In almost three-quarters of all its judgments con-
cerning Finland, the Court found against the State for at least one violation of the
Convention. Virtually 60% of the findings of a violation concerned Article 6 (right to
a fair trial), mainly with regard to length of proceedings. The second most common
violation of the Convention found by the Court concerned Article 8 (right to respect
for private and family life at almost 15%). Violation of prohibition of torture and in-
human or degrading treatment (Article 3) remained at the level of 1.20%.

Referring to the second type of data titled ‘Violations by Articles and States’, it
may be seen that during the given period of 1958-2022, violations of the prohibition
of torture were established 188 times, and violations of the prohibition of other
forms of ill-treatment occurred 3,135 times. The data presented in the table is auto-
matically generated based on HUDOC, the official database of the ECtHR.*

Prohibition of torture was violated in cases versus Albania (1), Armenia
(1), Austria (1), Azerbaijan (3), Belgium (1), Bosnia & Herzegovina (1), Bulgaria
(4), France (2), Georgia (1), Italy (9), Moldova (9), Netherlands (1), North Mace-
donia (3), Poland (2), Romania (2), the Russian Federation (89), Slovakia (1),
Sweden (1), Turkey (31) Ukraine (22), and the United Kingdom (2). However,
the prohibition of another form of ill-treatment was found more often — in cases
against Albania (4), Armenia (22), Austria (4), Azerbaijan (30), Belgium (29),
Bosnia & Herzegovina (2), Bulgaria (91), Croatia (20), Cyprus (10), the Czech Re-
public (2), Denmark (1), Estonia (8), Finland (2), France (47), Georgia (30), Germany
(5), Greece (125), Hungary (46), Ireland (1), Italy (36), Latvia (19), Lithuania (33),
Malta (4), Moldova (114), Montenegro (4), Netherlands (10), North Macedonia (6),
Poland (67), Portugal (4), Romania (380), the Russian Federation (1190), Serbia (7),
Slovakia (6), Slovenia (21), Spain (1), Sweden (4), Switzerland (2), Turkey (348),
Ukraine (383), and the United Kingdom (17).

Consequently, cases against the Russian Federation, Romania, Turkey, and
Ukraine amounted to 2,301 cases out of a total number of 3,135 cases based on
the violation of Article 3 when referring to the infringements of the prohibition
of other forms of ill-treatment. When analysing the given data, it should be taken
into account that the countries listed above accepted the jurisdiction of the Stras-
bourg Court at different periods of time, and with a certain simplification it can be
considered that the Western European countries ratified the ECHR earlier than the

24 Violations by Article & by State (coe.int)
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Central and Eastern European countries. Analysing the figures, it is clear that the
empirical data supports the conclusion of a quantitative trend as regards violations
of Article 3 of the ECHR. Based on the quantitative data, as indicated in the intro-
duction, it should be pointed out that the Court, when adjudicating, considerably
more often confirmed violations of Article 3 of the Convention in the case of Central
and Eastern European States than in the case of Western European States. With a
certain degree of caution, therefore, it may be concluded that this state of affairs
results in a sort of presumption of a higher level of threat to the rights and freedoms
protected by the ECHR when the Court rules on violations of the Convention re-
garding Central and Eastern European states. This could be observed as a symptom
of the deterrence principle and, at the same time, as a factual presumption based on
a probabilistic factor, i.e. the frequency of previous violations.?

4. Types of Cases: Poland and Hungary - Description

For a subsequent analysis two countries were selected, which were regarded as
representative of Central Europe. Moreover, both countries have similar quantitative
data in terms of judgment rate against the state and Article 3 violations. In the case
of Poland, this amounts to two breaches of the prohibition of torture and 67 infringe-
ments of the prohibition of other forms of ill-treatment; in the case of Hungary, there
were no violations of the prohibition of torture; however, in 47 cases there were
breaches of other forms of ill-treatment. Accordingly, it was decided to compare the
nature of the cases in which the Court had found a violation of Article 3, most often,
we may add, as one of a number of other violations of the Convention. The exami-
nation of the cases allows the following areas to be selected:

1) Asylum cases, including push-back cases (Poland, Hungary);

2) Enforcement procedures — especially the condition of the imprisonment’s ex-
ecution (Poland, Hungary);

3) Application of preventive measures, especially detentions on remand and pre-
trial detentions (Poland, Hungary);

4) Punishment of life imprisonment without parole (Hungary);

5) Abortion rights (Poland);

6) Evidentiary issues (Poland, Hungary).

These six areas are further divided into two groups. The first group covers
issues that concern both Hungary and Poland. The second group contains issues that
concern only one of the countries. The latter area can be considered as a domestic
specificity — with the exception, however, that while the issue of restrictive abortion

25 Janusz-Pohl. 2020, 37 et seq.
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law has remained only a Polish domain, life imprisonment without parole has been
the subject of study only in relation to Hungary, although it is also becoming a
Polish focus. The Polish legislator recently introduced a similar institution into the
Criminal Code.?¢

The first group of cases consists of abusive expulsions and the violation of asylum
law. When it comes to Hungary, the so-called ‘summary expulsions’ were analysed
in the case of Shahzad v. Hungary (8 July 2021, no. 12635/17). The applicant, a
Pakistani national, had entered from Serbia to Hungary in 2016 with a group and
had been subject to subsequent summary expulsion by the police. The Court stated
the violation of Article 3 in conjunction with Article 4 of Protocol No. 4 to the ECHR
(prohibition of collective expulsion of foreigners) and Art. 13 (right to an effective
remedy). The Court found, in particular, that the applicant had been subject to a
‘collective’ expulsion as his individual situation had not been ascertained by the au-
thorities who had not provided genuine and effective ways to enter Hungary, and the
applicant’s removal had not been a result of his conduct.

Another case of the violation of Article 3 regarding asylum cases refers to the
case of Ilias and Ahmed v. Hungry and the Case of R.R. and Others v. Hungary.
In the former, the case of Ilias and Ahmed (21 November 2019, no. 47287/15), the ap-
plicants, two asylum-seekers from Bangladesh, had spent 23 days in a border transit
zone in Hungary before being expelled to Serbia after the rejection of their asylum
applications. The Court ruled that the Hungarian authorities had failed in their ob-
ligation to assess the risks that the applicants might have been barred from the
asylum procedure in Serbia or been expelled from country to country and sent back
to Greece, where living conditions in the refugee camps had already been found in-
compatible with the Convention. Moreover, the court had decided on the violation of
Article 3 of the ECHR concerning the applicant’s expulsion to Serbia, but at the same
time, no violation of Art. 3 concerning living conditions in the transit zone had been
found. Additionally, the case of R.R. and Others (2 March 2021, no. 36037/17) con-
cerned the confinement of the applicants, a family of asylum-seekers, in the Roszke
transit zone near the Serbian border in April-August 2017. In this case, violations of
Article 3 in conjunction with Article 5 § 1 (right to liberty and security) and Article
5 § 4 (lawfulness of detention) were established. The Court found, in particular, that
the lack of food provided to R.R. and the conditions of stay of the other applicants
(a pregnant woman and children) had led to a violation of Article 3. It also found
that the applicants’ stay in the transit zone had amounted to a de facto deprivation

26 As of October 1, 2023. The court, when imposing a sentence of life imprisonment or imprisonment
for a term of not less than 20 years for an act committed by the offender already after a final con-
viction for a crime against life and health, freedom, sexual freedom, public security, or a crime of
a terrorist nature, and combining it with the prohibition of conditional release. The same is to be
the case when imposing life imprisonment (para. 4 of Article 77 of the Penal Code) if the court
finds that the nature and circumstances of the act and the personal characteristics of the offender
indicate that their remaining at liberty will cause a permanent danger to the life, health, freedom,
or sexual freedom of others. See: Hermelifiski & Nita-Swiatlowska 2018.
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of liberty and that the absence of any formal decision of the authorities and any
proceedings by which the lawfulness of their detention could have been decided
speedily by a court had led to violations of Article 5.

Similarly, asylum cases concerning Poland were adjudicated by the ECtHR.
There is a resemblance between the case of Shahzad v. Hungary and the case of D.A.
and Others v. Poland, 8 July 2021, 51246/17. The Court confirmed the violation of
Article 3 as far as the applicants were being denied access to the asylum procedure
and exposed to a risk of inhuman and degrading treatment and torture in Syria and
that there had been violations of Article 13 in conjunction with Article 4 of Protocol
No. 4 to the Convention. The Court held that it is not necessary to examine whether
there had been a violation of Article 3 of the ECHR on account of the applicants’
treatment by the Polish authorities during border checks. In the court’s opinion,
Poland had failed to fulfil its obligations under art. 34 ECHR and, moreover, con-
tinued to indicate to the Government under Rule 39 of the Rules of Court that it is
desirable in the interests of the proper conduct of the proceedings not to remove the
applicants to Belarus - if and when they present themselves at the Polish border.

Another famous asylum seekers’ case refers to MK and the Others v. Poland 23
July 2020, nos. 40503/17, 42902/17 and 43643/17. This case concerned the repeated
refusal of Polish border guards on the Belarus border to admit the applicants, who
had come from Chechnya and had asked for international protection. The appli-
cants alleged that the Polish authorities had repeatedly denied them the possibility
of lodging an application for international protection in breach of Article 3 of the
ECHR. They also invoked Article 4 of Protocol No. 4 to the Convention, alleging that
their situation had not been reviewed individually and that they were victims of a
general policy that was followed by the Polish authorities with the aim of reducing
the number of asylum applications registered in Poland. The applicants stated that
under Article 13 in conjunction with Article 3 of the Convention and Article 4 of Pro-
tocol No. 4 to the Convention, lodging an appeal against a decision denying someone
entry into Poland did not constitute an effective remedy as it would not be examined
quickly enough, would have no suspensive effect, and would not be examined by an
independent body. Moreover, the applicants complained that the Polish authorities
had not complied with the interim measures granted to them by the Court, in breach
of Article 34 of the Convention?.

The second collection of cases connected both with Hungary and Poland have
references to the inhuman and degrading punishment in cases concerning a situation
of widespread prison overcrowding. These cases present a systemic lack of protection
during enforcement procedures in criminal cases.

27 A different case, but worth noting, is Liu v. Poland, 6 October 2022, no. 37610/18. The applicant
complained that his extradition to China would violate Article 3 and Article 6 § 1 of the Convention
as — if extradited and tried — he would be at risk of torture and inhuman and degrading treatment;
moreover, he would be denied a fair trial. He also complained under Article 5 § 1 that his detention
pending extradition was unreasonably long and, therefore, arbitrary.
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The Hungarian example is linked with the case of Varga and Others (10 June 2015,
no. 14097/12, 45135/12, 73712/12, 43001/12, 34001/13, 44055/13, 64586/13).
The applicants alleged that their respective conditions of detention were or had been
inhuman and degrading and that Hungarian law had provided no effective remedy
to enable them to complain of the breach of their rights in this respect. The Court
found that the applicants’ conditions of detention amounted to degrading treatment
and that they had no effective remedy to complain of that treatment. Nevertheless,
the violations found in the prison overcrowding cases had originated in a general
dysfunction in the Hungarian prison system, justifying the application of the pilot
judgment procedure. The Court requested the Hungarian authorities to take action
to resolve that issue. In the given cases, violations of Article 3 in conjunction with
Article 13 (right to an effective remedy) were found.

On the other hand, in Polish cases, there were structural problems of pris-
oners, i.e. Orchowski v. Poland, no. 17885/04 and Sikorski v. Poland 22.10.2009 no.
17599/05, Szafranski v. Poland, 15 Dec 2015, no. 17249/12 (overcrowding in Polish
prison, poor sanitary conditions). An issue of a paraplegic man suffering from severe
chronic pain and detained for over two and a half years without adequate medication
was adjudicated in case Kupczak v. Poland 25.01.2011 no. 2627/09 (access to medical
procedures). In this collection, there are cases concerning a regime in Polish prisons
for detainees who are classified as dangerous (Piechowicz v. Poland, 17 April 2012,
no. 14943/07 and Horych v. Poland 17.04.2012 no. 13621/08).

Another layer of problems regarding guarantees for persons deprived of their
liberty consists of structural problems in pre-trail detention in Poland®. An exem-
plary case in this group is Kuchta and Mietal v. Poland, 2 September 2021, no.
76813/16. Ill-treatment of the applicants during their arrest by police and the al-
legedly ineffective investigation into the circumstances surrounding the use of force
against them were inquired by the ECtHR. The Court considered that the investi-
gation was not carried out with due diligence. Against this background, given the
lack of a thorough and effective investigation into the applicants’ arguable claim that
police officers had beaten them, the Court found that there has been a violation of
Article 3. Regarding recourse to physical force during an arrest, the Court reiterated

28 The breach of Article 3 when it comes to inhuman or degrading treatment or punishment related
to the short-term detention were confirmed by the Court in many cases against Poland, i.e. Kanciat
v. Poland, 23 May 2019, no. 37023/13. The case concerned the applicant’s allegations of police
brutality during a raid by law-enforcement officers, in particular, the use of an electrical discharge
weapon. The Government did not advance any additional argument that would allow the Court
to establish that the applicant’s conduct was of such character as to justify recourse to the con-
siderable physical force that, judging by the relative seriousness of their injuries, must have been
employed by the police. Similarly, in Dzwonkowski v. Poland, 12 April 2007, no. 46702/99. In the
case of Iwanczuk v Poland, 2001, no. 15196/94, the applicant was subjected to a strip search in an
inappropriate manner, such as the making of humiliating remarks by the prison guards; the courts
did not act with expediency in the proceedings in which the conditions of the bail were determined
and, consequently, his detention after the decision to release him was arbitrarily prolonged, and the
criminal proceedings in his case exceeded a reasonable time.
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that Article 3 does not prohibit the use of force for a lawful arrest. However, such
force may be used only if indispensable and must not be excessive.?® More impor-
tantly, the burden of proof in such a situation is reversed,*® and the government must
prove that the arrest was performed legally and the arrestee’s rights protected under
the ECHR were assured.

In a subsequent group of cases in which violations of Article 3 ECHR have been
found, the ill-treatment formulas encompass inhuman or degrading punishments
linked with the issue of a life sentence without parole. Cases versus Hungary fall into
this category. Subsequently, examples include the case of Laszl6 Magyar v. Hungary
(20 May 2014) no. 73593/10. Having been found guilty of murder, armed robbery,
and several other offences, Laszl6 Magyar complained to the ECHR about the irre-
ducibility of his life sentence without parole. The Court accepted that persons found
guilty of a serious crime could be sentenced to imprisonment for an indefinite period
where necessary to protect the population. However, the Court confirmed that Ar-
ticle 3 should be interpreted as requiring the reducibility of life sentences. The Court
considered that this case pointed to a structural problem liable to give rise to similar
applications and that Hungary should reform its life sentence review system. Con-
sequently, violations of Article 3 and Article 6 § 1 were stated. Similarly, the court
decided in the case of T.P. and A.T. (4 October 2016) no. 37871/14 and no 73986/14.
The applicants were two prisoners sentenced to life imprisonment without parole.
The case concerned new legislative provisions introduced in Hungary in 2015 to
review life sentences. The Court deemed as overly long a waiting period of 40 years
before a prisoner could begin to hope for a pardon, violating the prohibition of in-
human and degrading treatment and punishment. In this ruling, as in those dis-
cussed above, the Strasbourg Court found that life imprisonment violates the guar-
antee of Article 3 if the convicted person has no realistic possibility of applying for
conditional early release, at the most, after serving 25 years in prison. The Stras-
bourg court reiterated the position that, from the perspective of the guarantee under
Article 3, an act of presidential clemency is not sufficient because, due to its discre-
tionary nature, the granting of release in such a case is not subject to any objective
criteria or prerequisites depending on the convicted person’s behaviour.®!

The group of cases connected with the violation of Article 3 of the ECHR re-
flecting a severe abortion law are exclusively ‘““Polish cases’*? The most famous case
is R.R. v. Poland, 26 May 2011, no. 27617/04.%® As a result of the procrastination
of the health professionals in providing access to genetic tests, the applicant, who
was pregnant, had had to endure six weeks of painful uncertainty concerning the
health of her fetus and, when she eventually obtained the results of the tests, it was

29 See: Ivan Vasilev v. Bulgaria, 12, April, 2007, no. 48130/90.

30 See also: Rehbock v. Slovenia, 28 November 2000, no. 29462/95 and Boris Kostadinov v. Bulgaria,
21 January 2016, no. 61701/11.

31 See: Hermelifiski & Nita-Swiatlowska, 2018.

32 For comments on abortion law in Poland see: Janusz-Pohl & Kowalewska, 2023.

33 See also the case Tysiac v. Poland, no. 5410/03.
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already too late for her to make an informed decision on whether to continue the
pregnancy or to have recourse to legal abortion. It was held that Poland must ensure
women’s access to legal abortion and ensure that the exercise of this right will not
be jeopardised by medical professional refusals concerning the ‘conscience clause’.
In this judgment, the court issued its landmark decision stating that Poland violated
Article 3 in conjunction with Article 8 (the right to respect for private life). Another
example highlighting doubts about the interpretation of the restrictive right to legal
abortion in the Polish system is the case of P. and S. v. Poland, 2012 no. 57375/08,
which concerned the difficulties encountered by a teenage girl who had become
pregnant as a result of rape in obtaining access to an abortion, in particular, due
to the lack of a clear legal framework, procrastination of medical staff and also as
a result of harassment. It must be mentioned that already the very unliberal law
on abortion has been limited by the judgment of the Constitutional Court issued in
202034, Problems related to abortion rights in Poland concern the collection of cases
pending before the ECtHR, including K.B. v. Poland and 3 other applications (nos.
1819/21, 3682/21, 4957/21, 6217/21), K.C. v. Poland and 3 other applications (nos.
3639/21, 4188/21, 5876/21, 6030/21). Over 1,000 similar applications concerning
the threat to abortion rights have been received by the Court.

Finally, the group of cases connected with evidentiary actions and the breach
of Article 3 will be discussed. This type of case was more often adjudicated versus
Poland than Hungary. Even though, in respect to Hungary, there is the case of R.S. v
Hungary, 2 July 2019, no. 65290/14. The applicant had been stopped in his car and
had refused to take a breath sobriety test. He had been forced to give a urine sample
by catheter because he had been suspected of driving under the influence of alcohol
or drugs. The Court held that the authorities had subjected the applicant to grave
interference with his physical and mental integrity against his will, as the measure
in question had not been necessary, since a blood sample had also been taken to
establish whether he had been inebriated, and as a consequence the violation of
the prohibition of inhuman or degrading treatment, through the application non-
proportional methods, was found by the Court.

As mentioned before, Al. Nashir v Poland, 24 July 2014, no. 28761/11 and Cwik
v. Poland, 5 November 2020, no. 31454/10 are perceived as landmark cases cap-
turing the link between the breach of Article 3 and the evidentiary actions. It is
worth noting that in the first case, applicant Al. Nashir had enabled the CIA to detain
him at the Stare Kiejkuty detention facility, thereby allowing the CIA to subject him
to treatment that had amounted to torture, incommunicado detention, and depri-
vation of any access to, or contact with his family. The court has found that during
his detention in Poland, the applicant was subjected by the CIA to treatment which
amounted to torture within the meaning of Article 3 and that this occurred in the
course of interrogations with the use of techniques specifically designed to elicit
information or confessions or to obtain intelligence from captured terrorist suspects.

34 OTK ZU 2021, item 4.
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Furthermore, as can be seen from the transcript of the applicant’s recollection of
what he endured in CIA custody, as recounted at a hearing before the Combatant
Status Review Tribunal, which took place in Guantdnamo Bay on 14 March 2007, he
confirmed before the US authorities that he had been tortured into confessing. He
also stated that he had made up stories during the torture in order to stop it, and
that he had been tortured for “the last five years”. In the case of Cwik v. Poland ,
the Strasburg Court analysed the admissibility of evidence obtained through the
ill-treatment of a third party by private individuals, without the involvement or
acquiescence of State actors. The Court argued that the protection against conduct
proscribed under Article 3 of the ECHR is a positive obligation on the state, even
when inflicted by private individuals. The case of Cwik v. Poland will be discussed
in Section 4 of this work and juxtaposed with the cornerstone case in the frame of
admissibility of evidence: the case of Géfgen v. Germany.

5. Case study: Gifgen v. Germany and Cwik v. Poland:
Article 3 of the ECHR as a Source of Constitutive Rules for
Evidentiary Actions — Discussion

As Lord Bingham observed in A and others v. United Kingdom [GC], 2009 no.
3455/05, § 52, torture evidence is excluded because it is “unreliable, unfair, of-
fensive to ordinary standards of humanity and decency and incompatible with the
principles which should animate a tribunal seeking to administer justice.”

Regardless of the pertinence of this statement, the mere recognition of the in-
admissibility of such evidence does not prejudge the question of the fairness of the
entire proceedings. As a rule, the key in this regard is the response to the question of
what are implications of evidence obtained in violation of Article 3 of the ECHR on
the fairness of the trial. The ECtHR addressed the very same question in both cases:
Gifgen v. Germany and Cwik v. Poland. These cases differed significantly from each
other, both in terms of the facts and the rulings made. In Géfgen v. Germany, a
violation of Article 3 was committed by the trial authorities in connection with the
act of interrogating the suspect. Still, the ECtHR found that this defective illegal
procedural act was validated in the subsequent course of the proceedings, and the
proceedings as a whole met the standard of fairness. Meanwhile, in Cwik v. Poland,
the violation of Article 3 concerned the conduct of private individuals, and took
place outside of the criminal proceedings and not for its purposes. Nevertheless, in
this second case, the Court found that there was a violation of the right to a fair trial.
In these cases two issues are essential: a) verification of the legality (admissibility)
of evidence gathered in violation of the law, and b) the impact of such evidence on
the question of the fairness of the proceedings and, consequently, the outcome of the
entire case.
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In both cases the Court found a violation of Article 3 of the ECHR and stated that
this had an effect on the legality of evidence. Consequently Article 3 of the ECHR
should be challenged as a source for constitutive rules determining the validity of
evidence.

As mentioned before, the first attempt in legal sciences to use the concept of
constitutive rules for the interpretation of Article 3 of the ECHR was made in the
example of the case of Géfgen v. Germany, and M. Mittag has performed an in-depth
study in this regard. This author has operated on the basic version of the constitutive
rules concept by Searle. His conclusions have shown the potential of the concept
but also its certain shortcomings. Meanwhile, in the last 20 years, especially from
1996 onwards, the idea of constitutive rules has been interpreted by Polish scholars.
However, the purpose of this interpretation was to adapt the idea of constitutive rules
to the demands of legal thinking. S. Czepita,* a Polish legal theoretician, formulated
additional assumptions that enabled its application to private civil law consider-
ations. In turn, the author of the present study has used this transformed concept for
the interpretation of legal actions in the criminal proceedings.*® These new optics
enable a return to the considerations of M. Mittag. Naturally, a comprehensive pre-
sentation of this issue goes beyond the scope of this study. At the same time, in order
to provide an outline of the conclusions — at least in a tentative way — it is necessary
to examine the foundations of the concept of constitutive rules, briefly reporting on
its evolution. What must be emphasised is a core assumption for this concept, which
states that, undoubtedly, legal action is a pure example of conventional legal acts.
At the same time, criminal procedure should be perceived as a sequence of legal ac-
tions. Consequently, the constitutive rules should be attributed to each legal action
in this sequence.

Let us put the spotlight on the core acknowledgements.?” It should be remem-
bered that Searle’s approach refers to the conception of performative utterances
developed by Austin, specifically to locutionary, illocutionary and perlocutionary
acts.®® An illocutionary act is an intentional act performed by an individual uttering
a performative sentence (locutionary act), the purpose of which is to create a new
state of affairs unattainable in any other way.* Legal actions are an example of il-
locutionary acts. In the general theory of law, legal actions are also denominated as
formalised conventional acts (actions). It means the set of specific rules attached to
the given types of legal action could be distinguished.*® These rules are divided by
scholars into two groups: 1. a) constitutive rules and b) regulative rules (i.e. Searle);
or 2. a) rules of conventionalisation and b) rules of formalisation (i.e. Czepita).

35 Cf. Czepita, 2016, pp. 138-139; Czepita, 1996, p. 146 et seq.

36 Janusz-Pohl, 2017a, pp. 23-24. and the literature referred therein; Janusz-Pohl, 2017b.

37 Description based on Janusz-Pohl, 2017a, pp. 23-24. and the literature referred therein; Janusz-Pohl,
2017b.

38 Austin, 1962, p. 311 et seq.

39 For more see: Janusz-Pohl, 2017a, 25.

40 See Janusz-Pohl 2017a, 26 et seq.; Janusz-Pohl 2017b.
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Searle relied on performative utterances (i.e. illocutionary acts, distinguished by
Austin), formulating an independent conception of constitutive and regulative rules.
This conception distinguishes speech acts as uttering (muscle movements), proposi-
tional, and illocutionary acts. Its crux is the distinction of the so-called elementary
illocutionary act.** Searle stressed that: “In our analysis of illocutionary acts, we
must capture both the intentional and the conventional aspects, especially the rela-
tionship between them. In the performance of an illocutionary act in the literal ut-
terance of a sentence, the speaker intends to produce a certain effect by getting the
hearer to recognise his [sic] intention to produce that effect”.*? Furthermore, com-
ponent acts can be distinguished in any act, not only intentional. A component of a
given act is held to mean an act, the performance of which is a necessary albeit insuf-
ficient condition of performing a given act. A component of a given act is renowned
based on another theoretical conception as the material substrate of a conventional
act. In Searle’s conception, it is crucial to observe that illocutionary acts are in-
terpreted by opposing constitutive rules for given speech acts to regulative rules.*®
As regards the latter, Searle considered such rules regulate antecedently or indepen-
dently existing forms of behaviour. In turn, constitutive rules not merely regulate
but, above all, create or define new forms of actions (conventional forms); therefore,
they create new beings, also in terms of legal beings. Searle introduced a pattern of
the constitutive rule. The pattern ran as follows: X counts as Y in the context C. He
emphasised that constitutive rules were thus rules of conventionalisation. It is worth
mentioning that Searle analysed regulative rules on the example of the rules of eti-
quette, finding that their observation did not undermine the existence of specific acts
but determined their form.*

It should be noted that Searle’s concept was drafted in very general terms
without going into detail about all the complexities. At the same time, Searle has
inspired many scholars to follow up his steps, one of who was the Polish legal phi-
losopher Stanistaw Czepita®>. The latter has developed the concept of constitutive
and regulative rules by denominating them as constitutive rules (rules of conven-
tionalisation) and formalisation rules. Both types have been divided into two other
groups: constructive rules and consequential rules. The constructive rules (rules of
construction) indicate how to perform a conventional act validly (constitutive rules)

41 Searle, 1967; Searle, 1987.

42 Searle, 1967, p. 45.

43 This constructed foundation for the interpretation in: Mittag, 2006, pp. 637-645.

44 Searle, 1967, p. 36. Disavowing the approach to regulative rules as second types of rules helped
Searle discern a new approach to illocutionary acts. It inspired scholars to search for such conven-
tional act rules, the breaking of which would not undermine the validity (existence) of a given act. In
this sense, it appears that regulative rules inspired Czepita to distinguish the rules of formalisation
of conventional acts and devise a related mechanism of formalisation. See: Janusz-Pohl, 2017a, p. 25
et seq.

45 Cf. Czepita, pp. 2016, 138-139; Czepita, 1996, p. 146 et seq.
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and effectively (formalisation rules).*® Consequential rules, therefore, show the con-
sequences of the infringements of constitutive rules or the infringements of formali-
sation rules. Through this approach, the author of the present study has analysed the
defectiveness of legal actions, starting with the sanction of ‘non-existent legal action’
and nullity ex tunc (in case of breach of constitutive rules) through inadmissibility
(in case of breach of some constitutive rules) to nullity ex nunc and non-futility (in
case of breach of formalisation rules).”” Besides, it can be observed that many for-
malisation rules remain only the rules of construction and are not linked with conse-
quential rules, or the so-called lex imperfectae. It means that any legal consequence
is not connected with the breach of formalisation rules of this type.

Therefore, it could be asked, what is the main contribution of this concept to
legal science? The separation of constitutive rules (rules of conventionalisation) and
rules of formalisation indicates that the rules for the performance of legal acts are
diversified. Only a few of them have the status of constitutive rules, and most are
rules of formalisation, the violation of which — sometimes — does not cause any
negative legal consequences. This concept also has two other important features
relevant to the interpretation of legal actions: it allows imposing the sanctions of
nullity and non-existence (in the legal sense) when it comes to legal systems that do
not provide statutory sanction of nullity. This is critical, as the recognition that a rule
has a constitutive status and a primary meaning enables the declaration of nullity of
an act performed in violation of a constitutive rule, even when such a sanction does
not exist at the level of statutory regulation. By all means, the discussion on how to
determine that a rule has the status of a constitutive rule for a legal (procedural) act
of a given type is beyond the scope of this discussion. This issue has been tackled by
other studies*®. It should be pointed out that constitutive rules, as rules of validity,
refer to what (in the background of this concept) is called the material substrate for a
given conventional action (legal action): the ‘primary constitutive rules’. In addition,
constitutive rules concern the existence of the competence of individuals to perform
a legal action of a given type; in some cases, these rules may have the status of tem-
poral rules. For further consideration, the two types of constitutive rules, i.e. rules
on the material substrate and rules on the competence to perform a conventional act
(legal action) of a given type, are pivotal.

Referring to the first type of constitutive rules, the initial assumption states that
for any conventional act of a given individual (even though the conventional act may
be attributed to many individuals when it comes to collective actions), a necessary
condition to perform a given conventional act is performing a specific behaviour.
This behaviour is called the ‘material substrate’ for the given conventional action®.

46 Effectiveness is understood in a specific way and is linked with the typical purpose (result) for the
given legal action. So, from this perspective, effective legal action is a valid action performed under
formalisation rules for the given type, and its effect is described by law.

47 This approach is given by Janusz-Pohl, 2017b.

48 Ibidem.

49 Cf. Czepita, 2016, pp. 138-139; Czepita, 1996, p. 146 et seq.
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It should be remembered that the material substrate, in Searle’s initial conception,
is denominated as an elementary act. Moreover, material substrates of conventional
acts may vary (different behaviours, i.e. expression of knowledge and expression of
intent, should be distinguished). In the present case, the material substrates con-
sisting of the expression of knowledge are of core importance. In both cases (Gafgen
and Cwik), the alleged pieces of evidence were in some connection with the defen-
dant’s expression of knowledge.

Yet, it is worth recalling that, following the findings of the concept of conven-
tional acts in law applied as an instrument for interpreting the criminal process, it
is established that the subject performing a conventional action must carry out the
material substrate of this act in a conscious manner. Exogenous coercive factors
must not limit the will of such a subject. In previous research, the author of the
present study established that the consciousness of the person performing the legal
action in criminal proceedings must extend to the execution of the behaviour (being
the material substrate of the given action). At the same time, its (the behaviour’s)
freedom means that the person’s will, unfettered by any exogenous factors, neces-
sarily prompts it.>° It can also be mentioned that the impact of the use of deception
has already been discussed.>

Assumptions on how to perceive the material substrate for a conventional act
directly correspond with the ill-treatment sensu largo formulas. After all, it is not
difficult to see that, regardless of whether the legal system employs the sanction of
nullity, the performance of a legal act, including an act of interrogation in violation
of Article 3, and therefore in violation of freedom of expression, is perceived as in-
valid (null and void). However, as indicated earlier, the criminal process represents
nothing more than ‘a certain sequence’ from the point of view of this concept; the
nullity of a legal act from this perspective is seen as an empty chain of this sequence.
Subsequently, it is necessary to assess how this empty cell affects the entire process
and, as a consequence, the (final) judgment that was passed (outcome of the process).
In previous studies, it had been established that, as a principle, constitutive rules for
legal (procedural) actions do not assume the automatism that can be observed in
the case of constitutive rules for games (e.g., chess games). In the case of the latter,
after all, a violation of a constitutive rule, thereby making an invalid move, nullifies
the entire game. The issue of constitutive rules linked to the material substrate for a
legal act will be relevant to the analysis of the Gifgen v. Germany case.

The second type of constitutive rule relevant for further discussion is one that de-
termines the competence (power, entitlement) of a given entity to perform a certain
legal action. In light of the concept being discussed, the existence of such compe-
tence in the given legal system is a condition for the validity of the legal action.

50 See Janusz-Pohl, 2017a, p. 70.

51 Janusz-Pohl, 2017a, p. 80 et seq. and the literature referred therein. Although such practices are in-
correct, it seems that their application in Polish law does not allow to invalidate in an unambiguous
way the defendant’s deceptive statement of intent.
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Previous studies have shown that the issue of establishing competence (entitlement)
is, however, very complex; for example, in the case of enforcement authorities in
criminal proceedings, the competence does not always address specific actions but
has the status of general competence, which is covert by ex officio principle and
takes all investigative actions necessary to determine whether a crime has been
committed. Meanwhile, in the case of private players, the performance of a legal
(procedural) act generally requires an individualised competence (to file an appeal,
take evidence, and attend a hearing). When analysing the entitlement to perform an
act, it is also necessary to consider the assumption that a valid and effective proce-
dural act can only be performed in a criminal trial, so that it cannot be performed
outside the criminal proceedings. This finding will be relevant to the Cwik v. Poland
case analysis.

In an attempt to relate the indicated assumptions to the two cases examined by
the ECtHR, the analysis will begin with the case of Géfgen v. Germany. To briefly
highlighting the facts: on 27 September 2002, Magnus Gifgen (G.), a student in
Frankfurt am Main, lured Jakob von Metzler (J.) into his flat, killed the eleven-year-
old boy, and hid his dead body. Subsequently, he extorted the parents for a ransom.
When G. picked up the ransom, he was under police surveillance. G. indicated that
two kidnappers held the boy hidden in a hut by a lake. Concerned about the life of
J., D., deputy chief of the Frankfurt police, ordered E., an officer, to threaten G. with
considerable physical pain and, if necessary, to subject him to such pain to make him
reveal the boy’s whereabouts. Because of E.’s threat, G. disclosed the whereabouts
of J.’s corpse.

The applicant, in this case, alleged that the treatment to which he had been sub-
jected during police interrogation concerning the whereabouts of the boy J. consti-
tuted torture prohibited by Article 3. He further alleged that his right to a fair trial as
guaranteed by Article 6, comprising a right to defend himself effectively and a right
not to incriminate himself, had been violated in that evidence obtained in violation
of Article 3 had been admitted at his criminal trial.

In assessing the treatment to which the applicant was subjected, the Court
noted that it was uncontested between the parties that during the interrogation that
morning, the applicant was threatened with intolerable pain by detective Officer
E., on the instructions of the deputy chief of the Frankfurt am Main police, D., if he
refused to disclose J.’s whereabouts. The process, which would not leave any traces,
was to be carried out by a police officer specially trained for that purpose, who was
already on his way to the police station by helicopter. It was to be conducted under
medical supervision. Indeed, this was established by the Frankfurt am Main Re-
gional Court both in the criminal proceedings against the applicant and the criminal
proceedings against the police officers. Furthermore, it is clear both from D.’s note
for the police file and from the Regional Court’s finding in the criminal proceedings
against D. that D. intended, if necessary, to carry out that threat with the help of
a “truth serum” and that the applicant had been warned that the execution of the
threat was imminent. Having regard to the relevant factors, the Court reiterated
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that according to its own case-law, a threat of torture could amount to torture.
In particular, the fear of physical torture may itself constitute mental torture. However,
the Court considered that the method of interrogation to which the applicant was
subjected in the circumstances of this case amounted to inhuman treatment but that
it did not reach the level of cruelty required to attain the threshold of torture. In the
case, treatment was considered to be ‘inhuman’ because, inter alia, it was premedi-
tated, was applied for hours at a stretch, and caused either actual bodily injury or
intense physical and mental suffering. The Chamber considered that Detective Of-
ficer E. had threatened the applicant on the instructions of the deputy chief of the
Frankfurt am Main police, D., with physical violence, causing considerable pain to
make him disclose J.’s whereabouts. It found that further threats alleged by the ap-
plicant or alleged physical injuries inflicted during the interrogation had not been
proved beyond reasonable doubt.

Moreover, the Court concluded that in the particular circumstances of the ap-
plicant’s case, the failure to exclude the impugned real evidence, secured following
a statement extracted by means of inhuman treatment, did not have a bearing on
the applicant’s conviction and sentence. As the applicant’s defence rights and his
right not to incriminate himself have likewise been respected, the whole trial must
be considered fair. The Court stated that a criminal trial’s fairness is only at stake
if it has been shown that the breach of Article 3 had a bearing on the outcome of
the proceedings. In this case, the conviction was based exclusively on the new, full
confession by the defendant. The Court, therefore, held that the causal link between
the threat of torture and the conviction had been broken, as the breach of Article
3 in the investigation proceedings had no bearing on the applicant’s confession at
the trial, and the trial as a whole was fair in terms of Article 6. At the beginning
of the proceeding, G. confessed voluntarily that he had murdered J., and the court
instructed him on his rights. The judgment was primarily based on this confession.
The impugned items of real evidence were only used to test their veracity. The ECHR
concluded: “It can thus be said that there was a break in the causal chain leading
from the prohibited methods of investigation to the applicant’s conviction and sen-
tence in respect of the impugned real evidence.” A single ‘unfair’ procedural act is
able to make the whole trial unfair but does not do so necessarily. The unfairness of
the trial is not a matter of necessity or causation, but of an assessment of the trial as
a whole.

Interpreting the Gafgen case in accordance with the concept of constitutive rules,
it can, therefore, be recognised that the ECtHR confirmed the constitutive nature of
the interrogation rule, which has its source in the wording of Article 3 of the ECHR.
It should be further noted that even if there had not been any legal source for this
rule (as Article 3 is), such a constitutive rule would be adopted based on a general as-
sumption for this concept in relation to the material substrate for a conventional act
(the primary constitutive rule). This is due to the fact that for a given behaviour to
be considered a material substrate its performance must be conscious and voluntary
and therefore unfettered by external factors of a coercive nature. At the same time,
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the interrogation of a suspect as a procedural act performed in violation of the in-
dicated rule must be qualified as void. In addition, such qualification obtains under
the applied concept regardless of whether the legal system in question operates the
sanction of nullity ex-lege. In the case under discussion, this sanction arises due to
the violation of a constitutive rule (primary rule) concerning the substantive sub-
strate of a conventional act (interrogation act). However, as indicated previously, the
nullity of such an action is only an empty chain in the sequence, and it depends on
the assessment of its impact on the judgment handed down as to whether the entire
process is considered defective. In conclusion, it should therefore be considered that
in the Géfgen case, the ECtHR applied an interpretation that coincides with the
concept of constitutive rules. In the Court’s perception, the nullity of evidence did
not impact the validity and, in this sense, fairness of the trial.

Meanwhile, the second case, Cwik v. Poland, differed significantly from the case
of Géfgen v. Germany (no. 22978/05, ECHR 2010). In contrast to Géfgen, in the
Cwik case the violence had been used by private individuals and not towards the
applicant but a third person outside of the criminal trial. Therefore, in this judgment
the Court held that the sanction of nullity relating to one piece of evidence extends
to the entire proceedings.

In the case of Cwik v. Poland, the domestic court determined the facts of the case,
inter alia, on the basis of a recorded ‘interrogation’ of K.G. who, together with the
applicant (Cwik), participated in the unlawful practice of smuggling cocaine from
the USA to Poland. Both K.G. and the applicant (Cwik) came into conflict with other
members of the organised group. Consequently, K.G. was abducted and tortured by
the other members of the group. During the ‘private interrogation’, K.G. disclosed in-
formation on the location of the smuggled cocaine and cash. K.G. was later released
from the abductors by the police, who also entered into possession of the recording
of the ‘private interrogation’. What was crucial was that the recording was then used
as a piece of evidence in the criminal proceedings against the applicant (Cwik), who
refused to give explanations during the trial and pleaded not guilty. In its judgment
in Cwik v. Poland, the Court pointed out that the prohibition outlined in Article 3 of
the ECHR had previously been referred in the case law not only to public officials but
also to private individuals. Particularly in cases concerning extradition or expulsion,
the Court has examined whether transferring a person to another jurisdiction may
expose him or her to a real risk of maltreatment by private persons. But it was only in
the case of Cwik v. Poland that the Court linked the prohibition expressed in Article
3 to the behaviours of individuals in connection to evidentiary proceedings.

The question before the Court, which had not arisen before, was whether infor-
mation obtained from a third party as a result of ill-treatment inflicted by private
individuals, even where there had been no evidence of involvement or acquiescence
of State actors, should be excluded as pieces of evidence in criminal procedure. The
Court said that the admission of evidence obtained from a third party due to ill-
treatment proscribed by Article 3 when such ill-treatment was inflicted by private in-
dividuals, irrespective of the classification of that treatment, should be excluded. In
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the judgment, the Court emphasised that the protection against conduct proscribed
under Article 3 of the ECHR is the state’s positive obligation also when inflicted by
private individuals. This assertion was supported by reference to multiple rulings on
the state’s positive obligations, including procedural ones, arising from Article 3 of
the ECHR®2.

To sum up: in the Court’s view, the very admission of the impugned transcript
into evidence in the criminal proceedings against the applicant rendered the pro-
ceedings as a whole unfair, in breach of Article 6 para. 1 of the ECHR.

In the context of the case law under discussion, a question arises of whether the
use of evidence obtained outside criminal proceedings (prior to their instigating) by
private individuals as a result of ill-treatment may be perceived as the establishment
by the state of a legal framework for tolerating the collection of evidence by private
individuals in violation of Article 3 of the ECHR, and therefore for tolerating such
conduct in general. In the Cwik case, evidence (recording of statements) was pro-
duced outside the criminal proceedings, before its initiation and, more importantly,
for other purposes. As Wasek-Wiaderek rightly observed, it had been secured in the
course of lawful action of the Police (search), and its use in the criminal trial could
not in any way reduce K.G.’s protection against torture or inhuman treatment.>?

Applying the assumptions of the concept of constitutive rules to the case of Cwik
v. Poland, it can be observed that ‘private interrogation’ was not a legal action in
the trial, and from this perspective, the use of ill-treatment methods must be ob-
served separately as a criminal offence of the individual. From the perspective of the
criminal process, therefore, private interrogation cannot be qualified from the angle
of validity (nullity) of legal action, and so is excluded from the point of view of a vio-
lation of a constitutive rule. Nor is there any question of private actors’ competence
(legitimacy) to conduct interrogations. This ‘private interrogation’ (impacted by the
violation of Article 3) in the legal sphere can only be assessed as another crime and
consequently concerns the question of whether evidence in a criminal trial can be
derived from a separate crime. In addition, it may be pointed out that the issue here
is only the content of statements made under ill-treatment, not any material evidence
obtained as a result of this private interrogation. Therefore, only a possible exclu-
sionary rule in the framework of the statements’ content comes into play. It should be
mentioned that the question of the admissibility of such evidence is most often the
subject of national regulations within the framework of the issue of evidentiary bans.
The Polish system does not provide for an exclusion rule concerning evidence de-
rived from a separate crime (not connected to the ongoing proceeding and not for the
purposes of such proceedings) — the ‘fruits of a poisonous tree’ concept. Therefore, in
the analysed case, there were no grounds for excluding this evidence as inadmissible
in criminal proceedings conducted in Poland.

52 For more see: Wasek-Wiaderek, 2021, pp. 343-374.
53 Ibidem.
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From the perspective of the concept of constitutive rules, the assumption can be
made that in the absence of clear indications of statutory sanctions of invalidity of
proceedings ex lege, the assessment of evidence derived from a crime in the plane of
its reliability is still permissible, especially taking into account the circumstances of
the case and the incriminating nature of this evidence for the accused. Meanwhile,
as indicated at the outset, the Court reiterated that the use in criminal proceedings
of evidence obtained as a result of a person’s treatment in violation of Article 3 - ir-
respective of whether that treatment is classified as torture, inhuman or degrading
treatment — made the proceedings as a whole automatically unfair, in violation of
Article 6. This is irrespective of the evidence’s probative value and whether its use
was decisive in securing the defendant’s conviction. Yet applying the constitutive
rules concept argues in favour of a less automatic rule of weighing the relevance
of criminal evidence to the factual findings that form the basis of the decision in
a case. Given this state of affairs, the court’s stance should be critically assessed.
Additionally, it can be observed that, in the case against Poland, a Central European
country, the Court invoked a strong version of the deterrence principle by extending
the effects of a violation of Article 3 ECHR to the extra-procedural actions of private
individuals. The standpoint presented by the Court cannot be justified by appealing
to the concept of constitutive rules and, in this sense, is methodologically incoherent
with the approach expounded in the Géfgen ruling. As lacking methodological jus-
tification, it also appears to be a weak argument for the protection of rights and
freedoms covered by the ECHR.

6. Conclusions

The considerations presented in this study dealt with selected issues related to
the interpretation of Article 3 of the ECHR. General issues concerning the directions
of the ECtHR’s interpretation of Article 3 were highlighted with a focus on its quanti-
tative aspects and a more substantive analysis of cases against Poland and Hungary.
The last part critically reviewed two cases of similar gravity in which the Court re-
ferred Article 3 to evidentiary proceedings.

This study seeks to bring out the perspective of Central Europe, noting that the
Court has grounds for the adoption of probabilistically oriented factual presumption
based, on the one hand, on frequency and intensity of the ECHR’s violations and, on
the other hand, on the level of guarantees of the law enforcement process in Central
Europe. The analysed statistical data gave rise to the development of a cautious
research hypothesis as to the general perception of the level of guarantees-bias of
criminal proceedings in Central Europe. A certain proxy for these optics is made ap-
parent by the analysis of the Gifgen and Cwik cases, in which the court showed a
great deal of scepticism about the standards of fairness in the functioning of Polish
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courts, tightening the paradigm for the elimination of evidence obtained under ill-
treatment conditions and its influence for the evaluation of the whole procedure
in question. The case study was presented with the background of the concept of
constitutive rules. This is significant insofar as this concept enables the discovery of
the very nature of legal actions, i.e its conventionality. In this sense, the concept of
constitutive rules in conjunction with the whole idea of conventionality must be un-
deniably seen as an integrated and coherent approach (as it has been totally and sci-
entifically proven). In turn, the inquiries presented in this study led to the conclusion
that the Court used this concept intuitively in the Gafgen case. Simultaneously, the
Court did not apply it in the Cwik case. Consequently, such optics have undermined
the legitimacy of the decision made in the latter case, deeming it too far-reaching.
By all means, the analysis presented here does not contain any hard conclusions, but
only outlines some hypotheses that require follow-up research.
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Abstract

This comprehensive analysis explores the multifaceted issue of human trafficking in
the digital era, with a special focus on Hungary and Poland. The article examines
how traffickers exploit vulnerable groups, including economic migrants and ethnic
minorities, by harnessing the power of artificial intelligence (AI) and social media.
It contrasts the approaches of Hungary, which tends to prioritise criminal groups,
with Poland’s struggles with systemic inefficiencies in victim identification and pros-
ecution. The article further delves into the sophisticated use of digital platforms
and Al by traffickers to manipulate and control victims, and the challenges law en-
forcement faces in adapting to these new technological advancements. Emphasizing
the need for international cooperation and a proactive approach, the article high-
lights the significance of educating the younger generation on the risks associated
with social media and Al, underscoring the importance of cybersecurity awareness
in combatting human trafficking.
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1. Introduction: Framing Modern Slavery in the Digital Age
and Central European Context

As of the second decade of the twenty-first century, the prevalence of modern
slavery, which includes forced labour and forced marriage, is disconcertingly per-
vasive in contemporary society and violates the fundamental rights and dignity of
human beings. Based on the alarming data from the 2021 Global Estimates, over 50
million persons worldwide are affected by these circumstances, equating to almost
one in every 150 people.! This high figure highlights the enduring and widespread
nature of contemporary slavery, a grave issue that frequently results in long-term
(if not permanent) enslavement rather than a temporary condition. The digital era
has reshaped the landscape of human trafficking, introducing new methods of ex-
ploitation. The internet and social media platforms have emerged as double-edged
swords: while they offer unprecedented connectivity and opportunities, they also
provide a fertile ground for traffickers to exploit vulnerable individuals. The tran-
sition from physical chains to digital ones represents a significant shift in the mo-
dalities of slavery, rendering it increasingly concealed and, ironically, more wide-
spread. In recent years, a succession of crises has emerged, adding to the complexity
of this environment. Prolonged armed conflicts, the COVID-19 pandemic, and the
intensification of climate change concerns have collectively resulted in substantial
disturbances to education and employment, substantial increases in pervasive ex-
treme poverty, and forced and perilous migration. Alongside these difficulties, there
have been more reports of gender-based violence, which increases the likelihood of
becoming a victim of modern slavery in one way or another.

Considering the dynamic nature of the modern world, this article does not aim to
analyze the effectiveness or ineffectiveness of international law. Rather, its purpose
is to highlight that slavery, too, evolves with changing times and demands a shift in
perspective. While this paper does not question the importance of creating new regu-
lations to prevent all forms of sexual exploitation of women, human trafficking, and
forced labour - as these initiatives are undoubtedly commendable - it emphasises
the need for redefining the international community’s approach towards cyberspace.
A critical aspect of this redefined focus is understanding how platforms like WhatsApp,
Facebook, TikTok and Instagram, traditionally viewed as tools for social interaction,
are increasingly being exploited by human traffickers. As will be demonstrated in
the third section of this article, the primary victims of this exploitation are indi-
viduals belonging to the Millennials and Generation Z. To counteract this, proactive
measures are essential. This includes actions from social media platform providers,
law enforcement agencies, and the users themselves. The issues described here are
similar to performing open-heart surgery — they are complex, constantly evolving,

1 International Labour Organisation, 2022.
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and require swift responses. This results in limited scientific source materials and re-
active law-making. Although the theme of contemporary slavery will be discussed in
a broader context, the fifth section of this article will be dedicated to a comparative
analysis of the situations in Poland and Hungary, highlighting the unique challenges
and responses observed in these two Central European countries.

2. Global Perspectives and Legal Frameworks: Defining
Modern Slavery in the Context of the ECHR

It may seem unthinkable in the 21st century, but modern slavery exists worldwide,
in every country, irrespective of its economic or political status. The forms and intensity
of this threat vary across regions, but it is undeniably a global issue. It encompasses a
wide range of practices, such as forced labour, human trafficking, child labour, forced
marriages and sexual exploitation. Notably, these practices often overlap, complicating
both the efforts to combat them and the identification of victims. Contrary to historical
slavery, contemporary slavery often makes use of less obvious methods of control over
its victims, such as debt manipulation, threats of violence, or coercion into forced
labour under the guise of legitimate employment contracts. A common characteristic
across all these scenarios is that the individual is unable to escape or refuse the exploit-
ative circumstances due to various coercive tactics, including threats, assault, deceit
and abuse of power. This backdrop sets the stage for understanding the role of social
media in modern slavery, as these platforms have become a new battlefield in the fight
against these heinous practices. The advent of digital communication has added a layer
of complexity to the already intricate web of modern slavery, requiring new strategies
and approaches to address its ever-evolving nature.

While every kind of slavery deserves careful examination, our primary emphasis
will be put on forced labour and human trafficking, which manifest in different ways
according to European nations’ examples. The concept of forced labour, as outlined
in the Article 4 of the European Convention on Human Rights, is central to this dis-
cussion.? It is defined as any work or service that is exacted from a person under the
threat of penalty and without their voluntary consent.® Forced labor is characterised
by the use of compulsion to make someone work against their will, regardless of
the nature or industry of the employment. For a situation to be recognised as forced
labour, both legally and statistically, it must include coercion into doing work against

2 Article 4 of the Convention - Prohibition of slavery and forced labour: 1. No one shall be held in
slavery or servitude. 2. No one shall be required to perform forced or compulsory labour, European
Court of Human Rights, 1950. European Convention on Human Rights.

3 Guidelines concerning the measurement of forced labour, 2018.
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one’s choice, along with the threat of punishment.* Coercion refers to the imposition
of work without voluntary consent and can manifest in two ways: directly — by
means of verbal threats that detail particular aspects of coercion, or indirectly — by
means of the coercion exerted over others. It may occur either in pre-employment,
when candidates are coerced into accepting a position, or during their employment,
when they are prevented from abandoning their job or are required to perform duties
that were not initially included in their contract.®

It should be explained here that although Article 4 does not explicitly refer to

human trafficking, it is necessary to analyze this phenomenon as it is an inherent
element of modern slavery. According to the European Court of Human Rights,
human trafficking is defined by three fundamental aspects with the following
characteristics:

1) Action (recruitment, transportation, transfer, harbouring or receiving of
persons): This refers to the act of traffickers physically moving or controlling
victims in some way. The persons who fall victim to trafficking are recruited
through a variety of methods, including bogus job advertising or love con-
nections. Subsequently, they are transported to regions where they are ex-
ploited. The fact that this migration may take place either inside a country
or internationally highlights the fact that human trafficking is a worldwide
phenomenon.®

2) Mechanisms (including coercion, threat or use of force, fraud, deception,
abuse of power or vulnerability): Traffickers make use of various strategies
to exert control over their victims. Physical aggression, psychological ma-
nipulation, deception, and the exploitation of victims’ weaknesses, such as
their socio-economic situations, lack of information, or legal position, are
all examples of this type of violence. Abuse of power or a position of vulner-
ability is especially crucial since it frequently involves taking advantage of
the victims’ disadvantageous situation in order to force them into exploitative
circumstances. This is a particularly significant aspect of the abuse of power.”

3) Exploitative Purpose (including the exploitation of prostitution, sexual exploi-
tation, forced labour, slavery, practicing acts that are similar to slavery, ser-
vitude or the removal of organs): The ultimate purpose of human trafficking
is exploitation, which can take many different forms. Men are predominantly
exploited in sectors like construction, agriculture and manufacturing.® On
the other hand, the most common sectors where women are exploited are
in the domestic service industry and the wider service sector.’ Victims of

4 Guide on Article 4 of the European Convention on Human Rights: Prohibition of Slavery and Forced
Labour, 2022.

Ibid.

Ibid., p. 6.

Ibid.

International Labour Organisation, 2022, p. 30.

Ibid.
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exploitation often find themselves trapped in circumstances that offer little
chance for escaping, and they risk terrible consequences if they attempt to
break free.X

The development of new international agreements is a vital stride in the ongoing
fight against human trafficking. Nevertheless, the difficulty does not stem from a
shortage of definitions or the creation of norms, but rather from the successful imple-
mentation of these rules. International human rights laws prohibit numerous modern
techniques of human trafficking. However, the swift advancement of information
and communication technologies has made certain international solutions outdated.
The global community faces a huge difficulty in speaking with one voice across
numerous dimensions, including collaboration between States and social media
platform providers. To effectively combat human trafficking and address the rapid
improvements in technology, it is crucial to adopt a proactive and collaborative
strategy in updating legal frameworks to keep up with the changing reality.

3. The Role of Social Media in Modern Slavery

Within the contemporary context of modern slavery, social media platforms, in-
cluding but not limited to Facebook, Instagram, TikTok, LinkedIn and WhatsApp,
have emerged as critical instruments in the human traffickers’ arsenal. These plat-
forms have transformed from simple means of social interaction to sophisticated
channels through which vulnerable individuals can be exploited and manipulated.
The starting point to understand why social media have become a tool to facilitate
modern slavery is to notice the social changes that have taken place in the last
decade, in particular regarding the professional aspirations of people from Gener-
ation Z (born in 1997-2012). According to the annual Wearesocial.com study from
2023, 4.76 billion people (59.4% of the entire population of our planet) use social
media, most of whom are people under 30 years of age.!! Data from both developed
and developing countries show that almost half of girls (48%) aged 10-15 consider
running their own channel on social media, such as YouTube, Instagram or TikTok,
as an attractive professional activity, in which they see themselves in the future.!?

It should come as no surprise that teenagers are increasingly drawn to the idea
of becoming influencers, a trend driven by a complex interplay of psychological and
social factors. At the heart of this aspiration lies the adolescent need for identity
formation and a sense of belonging, where social media platforms extend the realm

10 1Ibid., p. 7.
11 We are social, 2023.
12 Lajnef, 2023.
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of influence beyond family and friends to include online personalities.’® This digital
landscape offers a unique space for self-expression and comparison, crucial for teens
in establishing their identities and sense of normalcy within their peer groups.
Additionally, the role of social media in enhancing self-esteem cannot be understated.
Through both upward and downward comparisons with influencers, teenagers nav-
igate their self-worth and competence, finding validation in likes, comments, and
online engagement.’> Moreover, the digital realm serves as a major source of en-
tertainment and distraction, with platforms like Instagram and TikTok offering an
escape from the mundane aspects of everyday life.!®* Another important factor is the
appeal of mimicry and difference. Teenagers try to both look like and be different
from influential people, combining the need to fit in with the need to stand out.
Influencers also live ideal lives and have success stories that motivate and inspire
young people to follow similar paths to fame and success. This makes becoming an
influencer an appealing and seemingly possible goal. Because of this, many of them
are unable to differentiate between the actual and virtual worlds, and social media
platforms serve as the primary portal through which they may access the world as
well as the primary source of information on it.

3.1. Analyzing Traffickers’ Tactics in the Social Media Landscape

Because of their broad outreach and accessibility, social media platforms have
become essential instruments for human traffickers. This is largely due to the fact
that they provide criminals with access to millions of prospective victims all over the
world at their disposal. Due to the inherent anonymity of these platforms, criminals
find it simpler to create bogus profiles, enabling them to hide their identities and
aims. By exploiting personal information shared on these platforms, it is now much
simpler to target vulnerable individuals who may display indications of loneliness
or who are in severe need of work. In order to successfully seduce and control their
targets in a covert manner, traffickers make use of the direct and private contact
channels provided by social media. It is also possible to take advantage of the quick
diffusion of information on these platforms in order to distribute false information
about employment or travel prospects, which can serve as fronts for those who
engage in trafficking. The use of social media for trafficking operations is an en-
ticing choice for criminals since, in comparison to traditional techniques, it is both
efficient and inexpensive. Moreover, the challenge of monitoring and regulating the
vast amount of information present on social media platforms causes the authorities’
struggle to effectively resist and control potential trafficking activities. This empha-
sises the need for more watchfulness and stricter regulatory measures.

13 Ibid.
14 1Ibid.
15 Weinstein, 2020.
16 Ibid.
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It is uncontested that the increasing use of social media for job seeking and
its growing reputation as a reliable information source have opened up new possi-
bilities for exploitation. Traffickers and fraudulent recruiters target potential victims
through social media business pages, recruitment ads, and direct outreach. Inves-
tigations reveal that some video-sharing platforms host unverified accounts posing
as legitimate recruitment agencies, which significantly heightens the risk of traf-
ficking.!” These online frauds play a crucial role in enabling human trafficking and
use a variety of deceitful strategies to trap victims. The deployed strategies are di-
verse and misleading, specifically created to take advantage of weaknesses and ma-
nipulate persons into exploitative circumstances:

1) False job advertisements: These ads offer attractive, often international job
opportunities, which appear to be perfect for those seeking a better life.
They can be especially alluring to persons facing severe economic circum-
stances, thus taking advantage of their need for better living conditions and
financial security. Tech assistance, customer service agent and beauty salon
technician are just a few of the many fields covered by the programmes.!®
Applicants are given enticing incentives, paid travel, accommodation and
salary packages that are hard to beat. The listed location for the post is often
changed throughout the process. Criminal actors seize passports and travel
documents, threaten or use violence against job seekers and engage in various
forms of coercion to convince them to participate in bitcoin scams when they
arrive in the foreign country.'®

2) Promises of high earnings: Scammers may lure victims with the prospect of

high income for minimal work. The deception follows this pattern: a young
lady who is actively seeking a career in modeling or acting receives an Ins-
tagram message. The sender, posing as a talent scout or agent, compliments
her appearance and ability while proposing an exciting chance in the mod-
eling or acting fields.?® This offer includes glamorous photoshoots, travel op-
portunities, and the promise of exposure to influential personalities in the
industry. Initially, the chat appears professional, with the fraudster expertly
establishing contact and trust. To look respectable, they may even provide a
fabricated portfolio of their work or statements from alleged previous clients.
As the chat proceeds, the fraudster invites the lady to an in-person meeting
or audition, which is often held in a different city or country. However, the
truth behind this tempting offer is dangerous. The scammer is a trafficker
attempting to persuade her into sexual exploitation. Once the woman arrives
at the supposed meeting or audition location, she finds herself in a dangerous

17 Uren, 2022.

18 Homeland Security Today, 2023.
19 Ibid.

20 Stop the traffic, 2020.
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situation, far from home and without support. The promised job options do
not present, and instead she is pressured or coerced into sex labour.

3) Romantic deception: Scammers construct false profiles on dating platforms
(Tinder) and social media (Instagram, Facebook) in this instance. A male
individual establishes contact with a female under the guise of a successful,
benevolent person seeking a committed romantic relationship. He creates a
profound emotional connection with her through the exchange of intimate
stories and his continued curiosity about her life. Over the course of their
virtual correspondence, he progressively earns her confidence and affection.
The fraudster proceeds to construct a storyline in which the woman is con-
fronted with a personal or financial dilemma, skillfully exploiting her emo-
tions in order to elicit empathy and help.?! To take their relationship to the next
level, he may propose a face-to-face meeting or may request funds to cover an
unexpected expense. As soon as the woman agrees to meet, nevertheless, the
circumstance rapidly deteriorates. Her expectation of a romantic encounter
ends when she is captured by human traffickers. The emotional connection,
carefully cultivated over time, was a ruse to manipulate and control her, ulti-
mately leading her into a trap of sexual exploitation. This scenario illustrates
a prevalent strategy employed by traffickers, referred to as “love bombing”,
wherein they establish a profound emotional connection with their victims
in order to exert control and influence over them, ultimately luring them into
circumstances involving sexual exploitation and human trafficking.

4) Educational frauds: In the given situation, a youthful individual, driven by
a desire to further their education, encounters an online advertisement (e.g.
on LinkedIn) that presents a prestigious scholarship for enrollment in a pro-
gramme at an international university. The advertisement, which includes
testimonials and a website with a professional appearance, guarantees a full
scholarship that includes funding for tuition, housing, and a stipend to assist
with daily expenses. Motivated by this prospect, the person submits an appli-
cation via the online form that is made available to them, along with the re-
quested nominal application fee and personal information. They subsequently
receive a letter of acceptance accompanied by official-looking documents and
travel instructions to the host country for the programme. But what one dis-
covers upon arrival is an entirely different reality. No educational programme
is available. Conversely, the person is encountered by traffickers who forcibly
extract physical labour in exchange for their passport. The individual becomes
ensnared in a trafficking scheme, which is concealed behind the promise of
an academic opportunity. Threats, the seizure of their passport and the lack
of a support system in a foreign country prevent them from escaping.

5) Travel-related frauds: A person from a country afflicted by poverty or vi-
olence encounters an online company that promises to provide help in

21 Geldenhuys, 2019.
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acquiring travel documents and visas. By presenting itself as genuine and
compassionate in light of the individual’s critical situation requiring evacu-
ation from a hazardous zone, this service offers a simplified way to obtain
these documents in exchange for a payment or further support. Motivated by
the desire for a better quality of life, the individual consents to the terms and
makes the mandatory payments, potentially by contracting a loan or by com-
mitting to provide services upon arrival at the chosen location. The assistance
and documentation that have been pledged seem to be an important lifeline,
offering a chance to avoid risks or difficulties. However, upon entering the
foreign country, the somber reality becomes evident. The individual is con-
fronted by traffickers who reveal that the entire visa service was fraudulent,
as opposed to encountering helpful agents. Following this, the criminals
manipulate the victim into participating in either sexual or physical labour.
The victim, left in a foreign country without legal papers and sometimes
lacking the necessary language competence to seek assistance, ends up
trapped in miserable conditions, being in a far cry from a comfortable life
they had wanted to achieve.

Once recruiting is completed, social media continues to play a part in the traf-
ficking operation. It is used to track and manage the movements of victims, as well
as to record, market and spread information about forced commercial sexual exploi-
tation. Furthermore, criminals regularly influence victims into transferring to plat-
forms with end-to-end encryption, such as WhatsApp, complicating law enforcement
operations in terms of monitoring and evidence collecting owing to considerable
legal and technological barriers.?

3.2. Common Characteristics of Social Media Trafficking Victims

Victims of human trafficking scams often find themselves caught in a web of ma-
nipulation and vulnerability. Usually, these individuals are attracted by the prospect
of quick and substantial profits, which is particularly enticing to those in desperate
financial situations. They may also be blinded by the hope of a better life, failing to
see the risks due to their aspirations. A critical factor in their entrapment is the lack
of awareness about the cunning strategies used by traffickers, coupled with the trust
they place in these criminals, who are skilled at forging seemingly authentic rela-
tionships. The profiles of those most at risk vary but share common threads of per-
ceived vulnerability. Young adults and late adolescents are particularly vulnerable,
often lacking the experience and judgment to spot these scams. Economic struggles
also play a significant role, making individuals desperate for financial relief more
likely to fall for lucrative but risky propositions. Migrants, in pursuit of improved job

22 Anthony, 2018.
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prospects or living conditions, are also prime targets for traffickers who exploit their
desire for stability, trapping them in exploitative situations far from home.

In the realm of labour exploitation, sectors such as construction, agriculture,
and manufacturing disproportionately affect men. Around 22% of male individuals
engaged in forced labour can be observed in the construction sector, frequently in-
cluding migrant workers who are trapped in deceitful recruiting practices or sub-
jected to high recruitment charges.?® Within the agricultural sector, which comprises
around 13% of cases of male forced labour exploitation, men often participate in
farming and commercial agriculture, with seasonal migrant workers being partic-
ularly susceptible to abuse.?* In contrast, women are predominantly subjected to
exploitation in domestic work and the entire services industry. Female domestic
workers, who experience isolation and power imbalances, are extremely vulnerable
to exploitation, contributing to 17% of women’s forced labour.>® The services in-
dustry, excluding domestic employment, is a substantial contributor to the exploi-
tation of adult women through forced labour. Women are significantly impacted in
this sector, which includes many activities such as trade, transportation, hospitality
and social services.

4. Artificial Intelligence: A Double-Edged Sword
in Human Trafficking

Artificial intelligence (AI) is at the vanguard of a revolution in combating the
complicated issues of human trafficking, forced labour and other kinds of contem-
porary slavery. Al, with its ability to discover patterns, discern correlations, process
large databases and use machine learning, provides a strong weapon in the fight
against these crimes. However, this same technology can also be harnessed by those
perpetrating similar illegal activities, making AI a double-edged sword in the fight
against contemporary forms of slavery.

In this section, we will look at numerous applications of artificial intelligence
in the context of modern slavery. The capacity of AI to filter through enormous
amounts of data can be beneficial to law enforcement and groups attempting to
stop human trafficking. It can help to reveal hidden networks, anticipate trafficking
hotspots, and identify possible victims using online activity and digital traces.
Conversely, traffickers may also use AI to improve their ways of targeting and abusing
vulnerable people, such as generating convincing fake identities and deploying con-
fusing digital traps. It is important to note that the methods and examples described

23 International Labour Organisation, 2022, p. 30.
24 Ibid.
25 Ibid.
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below represent the author’s original predictions based on discussions with law en-
forcement agencies specialised in cybercrime. Given that the subject matter involves
emerging technologies and a lack of extensive data, the examples provided should
be considered as likely scenarios in the near future. This approach allows us to an-
ticipate potential developments in the field, even as we acknowledge the limitations
and evolving nature of our understanding.

Social media profile tracking and targeting

Method: Traffickers can use Al-driven software to analyze social media profiles.
These tools can sift through vast amounts of data to identify potential victims based
on specific criteria, such as age, location or certain vulnerabilities like financial
hardship or emotional distress.

Example: A prospective model often shares her photoshoots on Instagram, hoping
to gain recognition in the profession. Unknown to her, a trafficker utilizing the AI al-
gorithm recognises her profile as a possible victim based on her distinct postings and
interactions that reveal her ambitions and vulnerability. The criminal, assuming the
role of a talent scout, contacts her with a captivating proposition for an international
modeling opportunity. Unaware of the trap set by advanced social media profiling,
the woman reacts, placing her trust in the offer.

Creation of false identities using advanced imaging and voice technologies

Method: Traffickers may use Al to create a synthetic image of a non-existent
person for a social media profile. Coupled with voice alteration technology, they may
engage in seemingly real-time conversations with potential victims, luring them into
a false sense of security and trust.

Example: A young man from a non-English-speaking country is searching for a
job abroad. He comes upon a profile on an employment platform for a man named
“John” that was produced using “Midjourney”. “John” speaks his language effectively
owing to “HeyGen” and offers him a position at his firm in the United Kingdom.
The man accepts to fly to the UK after being impressed by the realistic visual and
native language contact. When he arrives, he discovers that not only is the job
non-existent, but he has also been recruited into a trafficking network.

Manipulation through Al-enhanced video filters and overlays during video calls

Method: Al-driven filters and overlays are commonly used on video communi-
cation platforms. During a video conference, traffickers may use Al-powered filters
to change their look or the background, posing as respectable employers or partners.
This may lead victims to believe they are communicating with a legitimate person
or organisation.

Example: A woman searches for remote work options and comes across a job
posting that appears to be ideal. Throughout the Skype interview, the employer uses
an “xpression camera” to seem as a new person each time, yet the scene is always
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a busy, modern workplace. The victim, convinced that the position is legitimate,
complies with certain basic demands, such as providing personal information and
paying a nominal fee for training materials. Later on, she realises that there is no em-
ployment and that her personal information has been used for criminal purposes.

Criminals frequently implement novel technologies in a prompt and inventive

manner, exploiting them for unlawful purposes prior to the effective response of
law enforcement. The technological ability exhibited by traffickers stands in stark
contrast to the methodical and frequently resource-limited approach adopted by
law enforcement agencies. Regrettably, without sufficient financial resources, law
enforcement agencies, including the police, will perpetually lag behind the perpe-
trators. Nevertheless, they can employ analogous techniques, but with the intention
of aiding the victims.

1) Data analysis and machine learning in trafficking detection: To expose human
trafficking networks, data analysis and ML are essential. Algorithms powered
by artificial intelligence can spot signs of human trafficking that are often
hard for humans to notice by compiling massive amounts of data from many
sources. By utilizing predictive analytics, these algorithms are very skilled
at anticipatorily recognizing potentially dangerous situations, enabling pro-
active measures to be taken. A practical implementation entails the use of
natural language processing to extract unique phrases from digital content,
thereby generating advertisement templates that can be matched across nu-
merous websites. This method rates the likelihood of ad links to trafficking
and finds networks involved in trafficking. By mapping out these networks, a
single ad can lead to the discovery of an entire trafficking operation.

2) Monitoring social media with Al to fight against human trafficking: Because
of the high potential for human trafficking recruitment on social media plat-
forms, constant vigilance is required. Social media content is analyzed by Al
tools that are outfitted with natural language processing in order to identify
any indications of human trafficking. A combination of these technologies and
picture recognition software can assist in identifying potentially exploitative
chats and posts. This kind of AI monitoring makes it easier for authorities and
assistance groups to step in at the right time, which could stop trafficking
before it does any harm.

3) Using victim identification through facial recognition technology: The ad-
vancements in facial recognition technology offer a substantial asset in iden-
tifying and locating human trafficking victims. By comparing images from
various sources, including public databases and law enforcement networks,
this technology aids in matching potential victims’ images, aiding in their
identification and rescue. Moreover, real-time surveillance footage analysis
using facial recognition can lead to the prompt action of authorities upon
spotting a victim or suspect, significantly enhancing response times in critical
situations.
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Understanding the dual sides of artificial intelligence in modern slavery is es-
sential for developing successful tactics to stay ahead of traffickers. Although the
above-mentioned approaches constitute only a small number of the potential uses of
Al in this subject, they deserve thoughtful consideration. By looking into these ap-
plications, we may acquire insight into both the possibilities and dangers posed by
Al allowing us to better predict and resist the traffickers’ developing methods in the
digital world. While the use of AI in human trafficking remains a largely theoretical
consideration, the application of other digital technologies by traffickers is a tan-
gible and escalating threat. According to Europol, human traffickers and smugglers
are increasingly utilizing digital technologies to facilitate their illegal activities.?
The shift of human trafficking into the digital realm is significant, as criminals adapt
and evolve their methods to exploit changing technologies. The internet plays a
critical role in this transformation, eliminating traditional geographical and physical
barriers and allowing criminals easier access to a broader pool of potential victims.
In the following section, we will focus on Poland and Hungary, two Central Eu-
ropean countries where the incidence of this crime has intensified since 2020.%”

5. Country-Specific Analysis: Human Trafficking Trends in
Poland and Hungary

In Europe and Central Asia, the grim reality of 4.1 million people entrapped in
forced labour spans across various sectors and affects both adults and children.?®
This includes domestic servitude, agricultural work, construction and commercial
sexual exploitation. The region faces a large influx of migrant workers, both from
within and beyond its borders, who are particularly vulnerable to debt bondage and
exploitation. Factors such as conflict-driven displacement, climate change, political
or economic instability contribute to the prevalence of forced labour.?® Addiction,
homelessness, unemployment, bad health and average IQ are common symptoms of
the victim’s powerlessness. Despite the fact that many of the victims are males from
outside the country, research conducted in countries like Poland and Hungary has
shown that no one nationality is more likely to be subjected to forced labour than any
other.’. On the other hand, individual conditions, such as personal vulnerabilities

26 Europol, 2022.

27 See: Wieczorek, 2016; MSWiA, 2022.
28 Walk Free, 2023.

29 Ibid.

30 Dabrowski, 2012.
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and thenature of the work, have a significant influence, with dangers increasing in
tandem with the amount of illegal immigration.

Prevalence of Modern Slavery in Selected European Countries
(per 1,000 population)
Czechia NG 4.2
Slovenia [ININEGGGEGE /4
Croatia [N 5,2
Poland GG 5.5
Hungary I ©,6
Serbia NG 7
Romania NG 7,5
Slovakia N, 7,7
Kosovo . 8
Bulgaria N 8,5
Bosnia and Herzegovina I 10,1
Albania | 11,8
North Macedonia | 12,6
Ukraine | 12,8

0 2 4 6 8 10 12 14

Figure 1. Prevelance of Modern Slavery in Selected European Countries®!

The prevalence of modern slavery in Europe displays significant variation, with
a stark contrast particularly noticeable between Eastern and Central European na-
tions. Ukraine, although geographically situated in Eastern Europe, exemplifies the
upper extreme with an estimated prevalence of 12.8 victims per 1,000 inhabitants.
This figure serves as a benchmark for the severity of modern slavery impacts in the
region. Turning our focus to Central Europe, particularly Poland and Hungary, the
prevalence rates, while lower than in Ukraine, still underscore significant societal
challenges. Poland’s rate of approximately 5.5 per 1,000 translates into about 209,000

31 Source: own elaboration based on data by Walk Free, 2023.
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individuals affected by modern slavery. To contextualise this magnitude, one might
envision a population equivalent to that of Lublin, encapsulating the entire demo-
graphic in the grips of this grievous condition. Similarly, Hungary, with a prevalence
rate of 6.6 per 1,000, sees around 63,000 individuals suffering under conditions of
modern slavery, a number comparable to the population of Székesfehérvar. While
the statistics provided are indeed striking, it is crucial to recognise that they do not
fully capture the entire magnitude of human trafficking and forced labour, which
together constitute modern slavery. The data, primarily sourced from non-govern-
mental organisations, police and border security services, reflect only detected cases
of these crimes. However, these figures do not necessarily represent the full scale of
the issue due to the inherently covert nature of these crimes. In criminology, this
discrepancy is known as the “dark figure” of crime, which refers to the significant
number of offences that go undetected, unreported or unrecorded. The dark figure
is particularly pronounced in cases of human trafficking and forced labour because
these activities are often hidden and victims may be reluctant to come forward due
to a fear of retribution, mistrust in authorities or a lack of awareness of their rights.
This underreporting underscores the challenges in obtaining accurate measurements
of the true scope of contemporary slavery and emphasises the need for more robust
detection and reporting mechanisms to better understand and combat these grievous
violations of human rights. However, regardless of the numbers, it is valuable to
present the characteristic similarities and differences between these phenomena in
Poland and Hungary.

5.1. Characteristics of the situation in Hungary

In Hungary, human trafficking is a significant issue, encompassing both domestic
exploitation and the trafficking of Hungarians abroad. This problem touches diverse
groups, including the extremely poor, undereducated young people, single mothers,
asylum seekers, people with disabilities, the LGBTQ community, homeless men and
particularly the Roma, Hungary’s largest ethnic minority, representing a substantial
part of trafficking victims.®? Traffickers, typically operating in small groups often
based on familial ties or shared interests, have been seen to target girls from their
own families.?®* A common method used is the “lover-boy” approach, where young
girls are romanced, isolated from society, and ultimately coerced into commercial
sex. In recent years, the internet and social media have become increasingly vital
tools for traffickers, used both to recruit victims and to advertise children for sex
trafficking. Children in State-run institutions, especially girls, including those with
moderate intellectual disabilities or special needs, are extremely vulnerable to sex
trafficking. Of the approximately 23,000 Hungarian children in Sstate childcare,
those with certain conditions, such as behavioral disorders or substance abuse issues,

32 Migration and Home Affairs, 2023.
33 Trafficking in Persons Report: Hungary, 2023.
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are at the highest risk.** While the majority of identified trafficking victims are
female and involved in sex trafficking, there is a growing recognition of Hungarian
victims, including women, boys and girls, being exploited for both sex and labour
trafficking within Hungary and across Europe.® Austria, Germany, the Netherlands,
Switzerland, and the UK have been primary destinations, with a recent trend indi-
cating a shift towards the Nordic countries.®® In 2022, it was noted that nearly half
of all trafficking cases involving Hungarians took place abroad.®” Sex trafficking
remains the most common form of trafficking in Hungary, but labour trafficking
instances, involving exploitation in agriculture, construction, hospitality and factory
work, are on the rise. This complex situation highlights the need for comprehensive
strategies to combat human trafficking, considering the varied and evolving nature
of this global issue.

5.2. Characteristics of the situation in Poland

In Poland, similarly to Hungary, human trafficking is a significant concern, with
both domestic and foreign victims being exploited. Polish victims, including women
and children, are subjected to sex trafficking within the country and across other
European countries, particularly France and Germany. Additionally, Polish men and
women are subjected to forced labour primarily in Western and Northern Europe,
notably Germany, Norway, Sweden and the United Kingdom.*® One notable dif-
ference from Hungary is the origin of foreign victims trafficked into Poland. Women
and children from South America and Eastern Europe, especially from Bulgaria,
Romania and Ukraine, are victimised in sex trafficking within Poland.* Labour traf-
ficking is the predominant form of trafficking in Poland, with traffickers increas-
ingly relying on coercion and fraud, rather than physical violence or threats. Victims
come from various regions, including Europe, Asia, Africa and increasingly from
Central and South America, with Colombia, Guatemala and Venezuela being par-
ticularly noted.*°. Another distinct aspect in Poland is the exploitation of migrants
in forced labour,especially among the growing Ukrainian, Belarusian, Filipino and
Vietnamese communities. This exploitation is prevalent in sectors like agriculture,
restaurants, construction, domestic work and the garment and fish processing indus-
tries.* Over eight million people transiting Poland from Ukraine, including more
than 1.5 million refugees predominantly comprising women and children, are

34 Ibid.
35 Ibid.
36 Ibid.
37 Ibid.
38 Trafficking in Persons Report: Poland, 2023.
39 Ibid.
40 Ibid.
41 1Ibid.
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registered for temporary protection and are highly vulnerable to trafficking.*> While
there are similarities with Hungary in terms of the types of trafficking and the exploi-
tation of domestic populations, the notable differences lie in the countries of origin
of the victims trafficked into Poland, the higher prevalence of labour trafficking and
specific targeting of certain migrant populations and vulnerable groups.

5.3. Final remarks

In Hungary, law enforcement generally prioritises the elimination of crime and
criminal groups while dealing with human trafficking, placing less emphasis on pro-
viding help to the victims.*® This preference for punitive measures over victim-cen-
tered solutions emphasises the need for more research, particularly on the treatment
of victims in trafficking cases and other criminal processes involving underprivi-
leged women. This approach suggests a potential lack of sensitivity to concerns such
as violence against women, and points to a more system-oriented, rather than indi-
vidual-centered, approach to dealing with these instances.*

In contrast, the situation in Poland regarding human trafficking presents dif-
ferent challenges. The fundamental issue is inefficiency in victim identification
and criminal prosecution, indicating a systemic challenge with tackling the entire
spectrum of human trafficking. This inefficiency is compounded by a social predis-
position to ignore the problem. While sexual trafficking is acknowledged, forced
labour, notably the vast exploitation of foreigners by Polish enterprises, is a far more
serious and pervasive problem. This aspect of trafficking in Poland demonstrates a
different dimension of the problem, where governmental efficiency in addressing
forced labour trafficking is notably worse than in dealing with sex trafficking. Both
Hungary and Poland have significant obstacles in fighting against human trafficking.
However, whereas Hungary focuses on illegal activity with minimal victim support,
Poland has systemic inefficiencies in discovering and prosecuting trafficking cases,
particularly those involving forced labour.

Nevertheless, this chapter only briefly mentions the challenges Poland and
Hungary are facing. The goal here was not to analyze legislation or the effectiveness
of domestic policies, but to signal the ongoing changes happening right in front of
our eyes. Perpetrators are already leveraging digital tools to deceive their victims,
and the potential inclusion of Al could further escalate the scale of these phenomena.
This chapter aimed to highlight both preventive measures and the vast potential that
the use of AI by law enforcement agencies may offer. As we observe the increasing
digitalisation of crime, it is crucial to keep pace with technological advancements,
ensuring that preventive strategies and law enforcement capabilities evolve to effec-
tively counteract these threats.

42 Ibid.
43 Katona, 2019.
44 Ibid.
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6. Conclusions: Synthesizing Insights and Proposing Future
Directions

As we conclude our examination of the intricate landscape of human trafficking,
it becomes evident that the challenges within this sector are as varied and complex
as a labyrinth. Human trafficking is an ever-evolving phenomenon, shifting and
adapting like a chameleon in response to changing environments. This evolution is
propelled by the exploitation of vulnerable groups, the sophisticated deployment of
artificial intelligence, and the clandestine use of internet platforms by traffickers.
Each country, from Hungary with its issues of victim identification and a focus on
criminal groups over victim support, to Poland grappling with an upsurge in labour
trafficking that paints a grim picture of modern slavery, faces unique challenges.
The addition of digital technologies introduces a further layer of complexity to this
already intricate issue. Traffickers expertly manipulate social media and Al to weave
deceptive narratives that ensnare victims with false promises, exploiting the vul-
nerabilities of the young and desperate. This digital exploitation demands urgent
and robust countermeasures, underscoring the dual role of Al as both a tool for and
against trafficking activities. Based on these observations, it is suggested that future
endeavours should adopt a comprehensive strategy:

1) Enhanced international collaboration and standardisation: Given the transna-
tional nature of human trafficking, strengthening international cooperation
is crucial. This involves harmonizing legal frameworks, sharing intelligence,
and aligning strategies to combat trafficking. The European Commission’s
proposal for a forced labour ban is a step in this direction.*”® This legislation,
once enacted, would prohibit products made with forced labour from en-
tering the EU market, regardless of where they are produced or intended for
sale. This comprehensive approach, applying to all sectors and stages of pro-
duction, underscores the need for a unified, risk-based enforcement strategy
across the EU.

2) Adoption of advanced technologies and training: With traffickers increas-
ingly using digital platforms and Al, law enforcement and anti-trafficking
agencies must keep pace. This includes adopting Al and machine learning
for data analysis, social media monitoring, and the use of facial recognition
technologies. Concurrently, there should be a focus on providing training to
law enforcement and judiciary personnel in handling digital evidence and
understanding the nuances of cyber trafficking.

3) Focus on victim support and rehabilitation: Prioritizing victim support is
crucial. This includes not only providing immediate care and protection but
also addressing long-term needs such as legal assistance, psychological coun-
selling and reintegration support. Efforts should be made to understand and

45 Itineris, 2022.
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address the specific needs of various vulnerable groups, including women,
children, migrants and ethnic minorities.

4) Educating young people on cybersecurity and Al awareness: It is crucial to
instruct young persons about the perils present in the online realm in today’s
era of digital technology. Comprehending the mechanics of artificial intel-
ligence, engaging in thoughtful use of social media, and validating sources
of information are fundamental components of this educational endeavour.
Young people should be equipped with the knowledge and skills to recognise
and avoid potential threats online, including those posed by sophisticated
Al tools used in human trafficking. By fostering digital literacy and critical
thinking, we can empower the younger generation to navigate the digital
landscape safely and responsibly. This education must cover understanding
the subtleties of online interactions, recognizing deceptive tactics used by
traffickers, and being aware of the data privacy implications of their online
activities.
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CHAPTER 5

SEE THE HUMAN BEHIND THE LAW —
THE COURT’S PERCEPTION OF NEOSLAVERY

L

RENATA HRECSKA-KOVACS

Abstract

Forced labour is an economic activity that erodes human dignity. More than 300
cases on the prohibition of forced labour and slavery have so far been heard by the
European Court of Human Rights (ECtHR), a number that suggests that fully topical
human rights arguments can be made in this area. The relevant guidelines and legal
texts of both the Council of Europe (COE) and the International Labour Organization
(ILO) have served as a starting point for the present study, which has been supple-
mented with literature sources. This chapter presents the issue of the prohibition of
forced labour in three major units. Firstly, the concept of forced labour is examined,
then measures to combat the phenomenon, and finally the case law of the ECHR. The
case law has been compiled to provide an overview of recent cases, mainly from the
Central European region.

Keywords: forced labour, servitude, slavery, employment, freedom, equality,
working conditions

1. Introduction: Forced Labour as Modern Slavery

Forced labour is a relatively broad topic, so it is necessary to narrow it down ex-
plicitly by excluding from the discussion possible social problems associated with the
topic — the problem with this, however, is that, in practice, forced labour is always

Renata Hrecska-Kovacs (2025) ‘See the Human behind the Law — The Court’s Perception of Neoslavery’.
In: Néra Béres — Rendta Hrecska-Kovacs (eds.) The ECHR at 70: The Central European Narrative, pp.
125-147. Miskolc-Budapest, Central European Academic Publishing.
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closely entangled with socio-related aspects. This study aims to detect and analyse
the legal consequences which arise from the noted labour market phenomenon, but
also to emphasise the person behind the legal protection. Forced labour can be im-
posed on adults and children, by state authorities, by private enterprises, or by in-
dividuals. It is observed in all types of economic activity — such as domestic work,
construction, agriculture, manufacturing, sexual exploitation, forced begging, etc.
- and in every country. As a result, the existence of the violation itself gives rise to
many social problems, which the law is naturally obliged to deal with. At the same
time, when examining the prohibition of forced labour, a strict distinction must be
made between the persons involved and the legal value to be protected.

Maybe it is not a problem if there are blurred lines between ‘legal’ and ‘social’ at-
tempts in analysing a legal area — according to an article about the reconstruction of
the notion of social, “political and legal responses to human migration have broken
down lines between immigration law, economic regulation, and criminal justice
in complex and often troubling ways ... [and that] boundary dissolutions, notions
about citizenship, sovereignty, illegality and rights (to name but a few) have all been
complicated, challenging a number of long standing assumptions underlying legal
scholarship concerned with law’s relevance in shaping our global future”.! And this
completely fits here, when talking about the consequences of human trafficking.

Under the European Convention of Human Rights (ECHR, hereinafter referred
to as ‘the Convention’), forced labour is a condition that is absolutely unacceptable
to the international community. In order to protect basic freedoms in this area, the
instrument in Article 4 regulates the issue as follows:?2

1) No one shall be held in slavery or servitude.

2) No one shall be required to perform forced or compulsory labour.

3) For the purpose of this Article, the term ‘forced or compulsory labour’ shall

not include:

a) any work required to be done in the ordinary course of detention imposed
according to the provisions of Article 5 of this Convention [i.e. regulation
of lawful detention] or during conditional release from such detention;

b) any service of a military character or, in case of conscientious objectors
in countries where they are recognised, service exacted instead of com-
pulsory military service;

c) any service exacted in case of an emergency or calamity threatening the
life or well-being of the community;

d) any work or service which forms part of normal civic obligations.

According to the 2021 Global Estimates, there are 27.6 million people in situa-

tions of forced labour on any given day, 3.5 people for every thousand people in the
world. Women and girls make up 11.8 million of this total. More than 3.3 million

1  Nelked, 2013.
2 European Convention on Human Rights 2013.
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of all those in forced labour are children. Forced labour has grown in recent years:
there was a 2.7 million increase in the number of people in forced labour between
2016 and 2021, which translates to a rise in the prevalence of forced labour from 3.4
to 3.5 per thousand people.® These formulations are all associated with humankind.
Humans are their starting point and they almost exclusively contain only social
considerations. So why is it necessary to treat the issue of the prohibition of forced
labour as a priority in international legal sources? Global profits made from forced
labourers exploited by private agents or enterprises could reach US$ 44.2 billion
every year, of which US$ 31.6 billion is from trafficked victims. The largest profits
— more than US$ 15 billion - are made from people trafficked and forced to work in
industrial countries.* And these are statistics from 20 years ago.

All in all, when analysing forced labour, those legally protectable values must be
highlighted which are the focus of the different international legal sources: there are
many basic — first and second generation — human rights involved in this case, and all
of them point in the same direction. When it comes to work-related issues, it is nec-
essary to be transparent both in terms of inter-human connections and state opera-
tions. There are legitimate interests both for the individuals and the state: on the side
of the individuals (the workers) there is the right to life and liberty, freedom from
slavery and torture, freedom of expression, the right to work in just and favourable
conditions, and the rights to social protection, to an adequate standard of living and
to the highest attainable standards of physical and mental well-being, and the right
to equal treatment. On the side of the state, the rule of law must be maintained: the
rule of law is a normative ideal that should be viewed in terms of its ends. The goal
of the rule of law is to oppose the arbitrary exercise of power by setting boundaries
on, and channelling the exercise of power through known legal rules and institutions
that apply to all. The goal is to create restraints on government, as well as private
power, together with channels for cooperative and coordinative activities, which
provide security and predictability so that people can plan and organise their pur-
suits and do so without fear. As an ideal, the rule of law will never be fully attained
given human failings, but that does not make the principle any less important.®
In my opinion, it is not possible to maintain the rule of law if private individuals,
legal entities, or the state itself can create exploitative working conditions without
legal consequences. That is why it is important to discuss the concept.

1.1. The Notion of Forced or Compulsory Labour

As we have seen, Article 4 § 2 of the Convention prohibits forced or compulsory
labour (see Stummer v. Austria [GC], § 117°). However, Article 4 does not define

ILO 2022.

Belser, 2005.

Shaffer & Sandholtz, 2024, pp. 393-438.
European Court of Human Rights 2011.

[o) N2 I V]
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what is meant by “forced or compulsory labour” and no guidance on this point is
to be found in the various Council of Europe documents relating to the preparatory
work of the European Convention (see Van der Mussele v. Belgium, § 327). Conse-
quently, case law has recourse to ILO Convention No. 29 concerning forced or com-
pulsory labour. The persistence of slavery and slavery-like practices has received
renewed official attention, including from the UN Commission on Human Rights®
and its Working Group on Contemporary Forms of Slavery. Most notable among the
UN agencies, however, is the International Labour Organization (ILO),” which has
launched a campaign against forced labour and, as part of that campaign, has ven-
tured to estimate the extent of forced labour worldwide.!” For governments and the
public in the developed world, the focus on illegal immigration and transnational
human trafficking has also led to a renewed interest in forced labour in the context
of human trafficking."!

s N

G
— Forced labour exploitation
Privately imposed forced ] Forced commercial sexual
. labour J exploitation of adults
& L J
4 Forced labour
© r “\
E State-imposed forced | | Forced commerical sexual
3 labour exploitation of children
o ) L J
§ Forced marriage
| S—

Figure 1. The system of modern slavery according to the ILO?

Privately-imposed forced labour refers to forced labour in the private economy
imposed by private individuals, groups, or companies in any branch of economic of
activity. 86 per cent of all forced labour is imposed by private agents — 63 per cent in
forced labour exploitation and 23 per cent in forced commercial sexual exploitation.

7  European Court of Human Rights 1983.

See United Nations Human Rights Office of the High Commissioner.

9  See International Labour Organization. The ILO is the UN agency responsible for international la-
bour standards and is the only international organisation that addresses labour rights issues at the
international level. It has a tripartite constituency of governments, employers and workers, which
helps to create overarching policies.

10 For detailed statistics see ILO 2022.

11 Lerche, 2007, pp. 425-452.

12 ILO 2022.

(o]
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State-imposed forced labour accounts for the remaining 14 per cent of people in
forced labour.!® State-imposed forced labour refers to forced labour imposed by State
authorities, regardless of the branch of economic activity in which it takes place.
It includes labour exacted by the State as a means of political coercion or education or
as a punishment for expressing political views; as a punishment for participating in
strikes; as a method of mobilising labour for the purpose of economic development;
as a means of labour discipline; and as a means of racial, social, national, or religious
discrimination.!

While it is recognised that States have the power to impose compulsory work
on citizens, the scope of these prerogatives is limited to specific circumstances, for
example, compulsory military service for work of purely military character; normal
civic obligations of citizens of a fully self-governing country and assimilated minor
communal services; work or service under supervision and control of public author-
ities as a consequence of a conviction in a court of law; work or service in cases of
emergency such as war, fire, flood, famine, earthquake, etc.

Patrick Belser emphasises in his earlier cited work that it is the type of en-
gagement that links a person to an employer which determines forced labour, not
the type of activity that a worker is actually performing. A woman trafficked and
forced into prostitution is in forced labour because of the menace under which she is
working, not because of the sexual duties that her job demands or the legality or il-
legality of that particular occupation. In some cases, the activity itself may not be an
economic activity in the sense of national accounts. It is also worth noting that not
all child labour is defined as forced labour. Child labour amounts to forced labour
only when coercion is applied by a third party to the children or to the parents of
the children, or when a child’s work is the direct result of the parents being in forced
labour. When forced labour is imposed on children, it represents — in ILO termi-
nology — an ‘unconditional worst form’ of child labour.'®

1.2. Distinctions

Louis Waite writes that the problem of human exploitation is as old as work itself.
Yet despite development through the ages, and more recent industrial and techno-
logical advances in the modern era, extreme exploitation and resulting unfreedoms

13 Ibid. p. 25.

14 It is worth mentioning the use of child soldiers in armed conflicts, which is done mostly by armed
groups but also sometimes by government forces. This is a persistent problem in approximately
twenty countries and several conflict zones. In addition to taking direct part in fighting, children
can also be forced into other roles in armed conflict situations that involve abhorrent abuses of
their human rights. Reports from a variety of war contexts document children being used as human
shields, in intelligence gathering, in mine clearance, as bodyguards, in planting improvised explo-
sive devices, and as perpetrators of acts of terror. Girls may be forced into sexual slavery or forced
marriages. Many children are abducted. In addition, they may be forced to perform extremely haz-
ardous child labour in the production of conflict minerals.

15 Belser, 2005, p. 4.
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remain doggedly persistent in contemporary global economies and societies.
The author emphasises that the term exploitation is commonly heard in discussions
of social injustices and human rights abuses, yet it remains semantically slippery and
challenging to define in legal instrument.!® I completely agree with the expert, but
for the record I add: Although in our daily lives we unfortunately often encounter
working conditions that do not meet the requirements of the law, in my view it is im-
portant to note that most of these cases do not fall within the scope of the prohibition
of forced labour or slavery. In short, forced labour is different from sub-standard or
exploitative working conditions.

Various indicators can be used to ascertain when a situation amounts to forced
labour, such as restrictions on workers’ freedom of movement, withholding of wages
or identity documents, physical or sexual violence, threats and intimidation or fraud-
ulent debt from which workers cannot escape.’” Sub-standard working conditions
or exploitative working conditions are sooner present in everyday practice — for ex-
ample when the employer does not meet the ergonomical expectations,'® does not
pay overtime, or commits any form of abuse of rights. It is crucial that in addition
to being a serious violation of fundamental human rights and labour rights, the ex-
action of forced labour is a criminal offence, while it may occur that sub-standard or
exploitative working conditions result only in private liability.

It is also worth mentioning that forced labour and exploitative working condi-
tions should also be interpreted in the context of situations where the parties do not
subordinate dependent labour to an employment relationship (at the instigation of
the employer), but use some other contract (e.g. independent contractor agreement)
that may fulfil the characteristics of forced labour. This is also true in the event that
an actual written contract between the parties is otherwise not in force, and the
quality of the legal relationship can only be inferred from the nature and content of
the relationship existing between them.

There are many fields which are well described and investigated in scientific
articles dealing with the different forms of forced labour, but I believe that the focus
should be on areas that have not yet been explored. For example, as a result of
the digital transformation of the labour market, it is possible to discuss completely
new phenomena, for example, the issues of agency employment, home working, and
working through digital labour platforms. It is self-evident that in many cases these
possibilities are not given due to the existing legal system: for example, it is not

16 Waite 2024.

17 ILO 2013.

18 The main factors of interest for ergonomics, as well as for occupational safety, include hygienic,
anthropometric, physiological, psychophysiological and psychological factors that cause deteriora-
tion in the physical and mental health of employees. A significant number of them, due to limited
financial and material resources in the organisations, require the introduction of a process for
managing occupational and ergonomic risks, the purpose of which, inseparable from occupational
safety, is not only to reduce injuries and occupational morbidity, but also the creation and protection
of values, the main of which are the life and health of an employee. See more: Bazaluk et al. 2023.
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possible to organise forced labour through a legally operating labour agency, but at
the same time it is possible to cover up such activities. For this reason, it is worth-
while to deal in detail with similar forms of operation. When working at home, the
exploitative or sub-standard working conditions tend to arise when the employer, for
example, does not take into account the work schedule and assigns tasks that need
to be completed urgently without extra compensation, or does not provide the ap-
propriate technical or infrastructural background for the work.

2. Elimination of Forced Labour as a Human Right

As an international treaty, the Convention must be interpreted in the light of the
rules of interpretation set out in the Vienna Convention of 23 May 1969 on the Law
of Treaties, under which the Court is required to ascertain the ordinary meaning to
be given to the words in their context and in the light of the object and purpose of
the provision from which they are drawn. Article 4 of the Convention, together with
Articles 2 and 3 of the Convention, enshrines one of the fundamental values of dem-
ocratic societies (Siliadin v. France, § 112'°; Stummer v. Austria [GC], § 116%°). Article
4 8§ 1 of the Convention requires that “no one shall be held in slavery or servitude”.
Unlike most of the substantive clauses of the Convention, Article 4 § 1 makes no
provision for exceptions and no derogation from it is permissible under Article 15 §
2, even in the event of a public emergency threatening the life of the nation (C.N. v.
the United Kingdom, § 65;*' Stummer v. Austria [GC], § 116%?).
In interpreting the concepts under Article 4 of the Convention, the Court relies
on international instruments such:
— 1926 Slavery Convention (Siliadin v. France, § 12223),
— Supplementary Convention on the Abolition of Slavery,
— Slave Trade and Institutions and Practices Similar to Slavery (C.N. and V. v.
France, § 90%*%),

— ILO Convention No. 29 (Forced Labour Convention) (Van der Mussele v.
Belgium, § 32%),

— Council of Europe Convention on Action against Trafficking in Human Beings
(‘Anti-Trafficking Convention’), and

19 European Court of Human Rights 2005.
20 European Court of Human Rights 2011.
21 European Court of Human Rights 2013b.
22 European Court of Human Rights 2011.
23 European Court of Human Rights 2005.
24 European Court of Human Rights 2013a.
25 European Court of Human Rights 1983.
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— Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially
Women and Children supplementing the United Nations Convention against
Transnational Organised Crime (‘Palermo Protocol’), 2000 (Rantsev v. Cyprus
and Russia, § 282%°).

However, as the Court’s jurisdiction is limited to the Convention, it has no
competence to interpret provisions of international instruments, such as the An-
ti-Trafficking Convention, or to assess the compliance of respondent States with the
standards contained therein (V.C.L. and A.N. v. the United Kingdom, § 113%”). Taking
this circumstance into account, I also note that although the court formally only
deals with the Convention, it is not suitable in itself to serve as a full-fledged legal
instrument. Human rights — and thus also the prohibition of forced labour — have
such wide-ranging connections that the relevant international legal sources need to
be taken into account by the decision-making body as a whole.

2.1. Elimination of Forced labour as a Human Right According to the ILO

The ILO has two forced labour conventions which enjoy nearly universal rati-
fication, meaning that almost all countries are legally obliged to respect their pro-
visions and regularly report on them to the ILO’s standards supervisory bodies.
Not being subject to forced labour is a fundamental human right: all ILO member
States have to respect the principle of the elimination of forced labour, regardless of
ratification.?®

The ILO resources are the Forced Labour Convention, 1930 (No. 29)%, the Abolition
of Forced Labour Convention No. 105 (1957)%°, the Protocol of 2014 to the Forced Labour
Convention, 19303, the Forced Labour (Supplementary Measures) Recommendation,
2014 (No. 203), which supplement the Forced Labour Convention, 1930 (No. 29)2.
AccordingtotheForced Labour Convention, 1930 (No. 29) forced or compulsorylabouris
allwork or service which isexacted from any person under the threat of a penalty and for
which the person has not offered himself or herself voluntarily. Therefore, forced or
compulsory labour can be understood as work that is performed involuntarily and under
the menace of any penalty.>®

The definition refers to situations in which persons are coerced to work through
the use of violence or intimidation, or by more subtle means such as manipu-
lated debt, retention of identity papers, or threats of denunciation to immigration

26 European Court of Human Rights 2010.
27 European Court of Human Rights 2021.
28 ILO 1930.

29 1ILO 1930.

30 ILO 1957.

31 ILO 1930.

32 ILO 2014.

33 See among other sources: ILO n.d.
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authorities. The work or service itself means all types of work occurring in any ac-
tivity, industry, or sector including in the informal economy. ‘Menace of any penalty’
refers to a wide range of penalties used to compel someone to work — this can include
physical and psychological harm or threats. It should be noted that the punishment
is not an objective category: it includes everything that causes a disadvantage for a
given ‘employee’, of which they bend to the ‘employer’s’ will because of their fear.
The voluntariness refers to the free and informed consent of a worker to take a job
and their freedom to leave at any time. This is not the case, for example, when an
employer or recruiter makes false promises so that a worker takes a job they would
not otherwise have accepted - in this case the work is done involuntarily.

The Abolition of Forced Labour Convention No. 105 adopted by the ILO in 1957
primarily concerns forced labour imposed by state authorities. It prohibits, specifi-
cally, the use of forced labour: as punishment for the expression of political views;
for the purposes of economic development; as a means of labour discipline; as a
punishment for participation in strikes; or as a means of racial, religious, or other
discrimination.

2.2. Elimination of Forced Labour as a Human Right - Comparison

Types of exceptions ECHR ILO
Compulsory or replacing military service v v
Normal civic obligations v v
Prison labour (under certain conditions) v v
Work in emergency, situations (such as war, calamity, or v
threatened calamity e.g. fire, flood, famine, earthquake)
Minor communal services (within the community) v

Table 1. Elimination of forced labour in different perspectives*

Based on the table, it seems that the bodies use the same concepts, with minor
differences in emphasis, at most. That is why it is important for the Court to handle

34 The Author’s own work.
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the relevant international legal sources during the cases and, at the same time, this
is why the simultaneous use of legal sources generally ensures a consistent result.

2.3. Slavery and Servitude

In considering the scope of ‘slavery’ under Article 4, the Court refers to the
classic definition of slavery contained in the 1926 Slavery Convention,* which de-
fines slavery as “the status or condition of a person over whom any or all of the
powers attaching to the right of ownership are exercised” (Siliadin v. France, § 122%).
According to the ILO, modern slavery or neoslavery is the “very antithesis of social
justice and sustainable development.” The 2021 Global Estimates indicate there are
50 million people in situations of modern slavery on any given day, either forced
to work against their will or in a marriage that they were forced into. This number
translates to nearly one of every 150 people in the world. The estimates also indicate
that situations of modern slavery are by no means transient — entrapment in forced
labour can last years, while in most cases forced marriage is a life sentence.®”

For Convention purposes ‘servitude’ means an obligation to provide services
that is imposed by the use of coercion, and is to be linked with the concept of
slavery (Seguin v. France;*® Siliadin v. France, § 124%). With regard to the concept of
‘servitude’, what is prohibited is a “particularly serious form of denial of freedom”.
It includes “in addition to the obligation to perform certain services for others ... the
obligation for the ‘serf’ to live on another person’s property and the impossibility of
altering his condition” (Siliadin v. France, § 123).

3. Related Case Law of the European Court of Human Rights

There is an existing piece of research that suggests that countries that are more
open to trade provide better economic rights to women and have a lower incidence of
forced labour. This effect holds in a global sample as well as in a developing country
sub-sample, and holds also when potential feedback effects are controlled via instru-
mental variable regression.” This is because being more open toward trade is likely
to promote rather than hinder the realisation of two labour rights considered as core

35 SeeUnited Nations Human Rights Office of the High Commission 1926.
36 European Court of Human Rights 2005.

37 1ILO 2022, p. 77.

38 European Court of Human Rights 2002.

39 European Court of Human Rights 2005.

40 European Court of Human Rights 2005

41 Neumayer & De Soysa, 2007, pp. 1510-1535.
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or fundamental by the ILO, namely the elimination of economic discrimination and
of forced labour.*

This is debatable: the breakdown of forced labour by national income grouping
(of the country where the forced labour occurs) makes clear that forced labour is as
much of a problem in rich countries as it is in poor ones. Indeed, more than half of
all forced labour occurs in either upper-middle income or high-income countries.

The results showing a significant presence of forced labour in higher-income
countries are supported by a range of other reports documenting the presence of
forced labour in these countries in sectors including agriculture, domestic work,
construction, fishing, and the commercial sexual exploitation industry, with many
cases involving migrants in situations of vulnerability. Taking only the sexual ex-
ploitation element, in industrial countries, the victims are overwhelmingly foreign
women who have been trafficked. While some are sold by their parents or kidnapped,
the data shows that most victims are recruited by traffickers under false pretences.
Traffickers often approach women in their countries of origin, promising jobs as
waitresses, cleaners, or maids. Other women know that they are recruited to work
in the sex industry but only find out upon arrival that they are forced to work off
fraudulent debts. Some women even find out that they have several ‘debts’ — fees
of travel agents, smugglers, labour contractors, and so on. Forced prostitution also
exists in transition and developing countries. The modalities are similar to those in
industrial countries. There are some distinctions, however. Firstly, more cases relate
to intraregional trafficking rather than to inter-regional trafficking. This means that
victims in Latin America, Asia or Sub-Saharan Africa are usually from within these
same regions. They are often trafficked internally (i.e. within the same country). Sec-
ondly, forced child prostitution is more frequently reported in developing countries
than in industrial countries.*

But, all in all, agriculture is probably ‘host’ to the largest number of forced la-
bourers — regardless of geographical territories.** While numbers in industrial coun-
tries are a cause for concern, the problem of agricultural forced labour remains
largest in developing countries. One particular problem is bonded labour in South
Asia. Bonded labourers are people who lose their freedom of movement or their
freedom of employment as a result of a debt and the obligation to reimburse this
debt through labour. In some regions of Latin America, indigenous people are also
held captive through the open use of violence. The enganche or habilitacién labour
systems, which are based on wage advances made to workers before the harvest in
exchange for a commitment to work, are still used in some Andean countries. They
often result in debt bondage and unpaid forced labour. Bonded workers are usually

42 More on geographical distribution: Strauss, 2012, pp. 137-148.
43 Belser, 2005, p. 8.
44 For other areas see e.g. Strating, Rao and Yea, 2024.
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males, but often workers’ wives and children* are also involved and expected to
provide free labour.*®

Additionally, developed countries can be connected to forced labour through
global supply chains,” even if the actual forced labour occurs elsewhere. Reports
suggest that forced labour can occur, in particular, in raw materials production in
the lower tiers of supply chains of consumer goods bound for markets in the Global
North.*

The detailed breakdown of results by region makes clear that no part of the
world is spared from the presence of forced labour. Asia and the Pacific is host to by
far the largest number of people in forced labour, 15.1 million, which is more than
half of the global total and more than three times that of the region with the next
highest number, Europe and Central Asia. But these numbers are driven by the size
of the population in each region, and the regional rankings change considerably
when forced labour is expressed as a proportion of the population. By this measure,
forced labour is highest in the Arab States, at 5.3 per thousand people, compared to
4.4 per thousand in Europe and Central Asia, 3.5 per thousand in both the Americas
and Asia and the Pacific regions, and 2.9 per thousand in Africa.*

3.1. Case Distribution and Some Significant Decisions

To summarise the case law of the Court (judgements/Grand Chamber, Chamber
and Committee), the more specific issues in cases relating to the prohibition of forced
labour can be divided as follows:>°

(Art. 4) Prohibition of slavery and forced labour (315 cases)
(Art. 4) Effective investigation (25 cases)

(Art. 4) Positive obligations (63 cases)

(Art. 4-1) Servitude (61 cases)

(Art. 4-1) Slavery (45 cases)

(Art. 4-1) Trafficking in human beings (77 cases)

(Art. 4-2) Compulsory labour (122 cases)

(Art. 4-2) Forced labour (174 cases)

45 Over the years, the multilateral regimes have added specialised instruments to protect children.
However, multiple levels of protections, no matter how relevant, run the risks of lack of cohesion.
Where laws duplicate, overlap, overreach or under-present penalties, children suffer the brunt of
structural ambiguities, and this negatively affects their economic ingenuity. When it comes to chil-
dren, issues of economic exploitations fall under three legal schedules: Criminal Law, Children’s
Rights, and Employment Law. See Adegbite& Fatoki, 2024.

46 Belser, 2005, pp. 12-13.

47 For this topic see amongst others Wilhelm, Bhakoo, Soundararajan, Crane, & Kadfak, 2024, pp.
1-20.

48 1ILO 2022, p. 28.

49 ILO 2022, p. 23.

50 European Court of Human Rights 2023.
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(Art. 4-3-a) Work required of detainees (32 cases)
(Art. 4-3-b) Alternative civil service (6 cases)

(Art. 4-3-b) Service of military character (22 cases)
(Art. 4-3-d) Normal civic obligations (26 cases)

This chapter will present eight different cases which I believe have a significant
effect on the practice of prohibition of forced work. There are cases which underline
that remunerated work can also count as forced labour, so the differentia specifica
does not lie in the question of rewards or compensations. It is also important how
this aspect should be perceived in the context of the Adequate Minimum Wage Di-
rective (2022/2041/EU):> as the instrument itself states, in-work poverty has in-
creased over the past decade and more workers are experiencing poverty. During
economic downturns, the role of adequate minimum wages in protecting low-wage
workers is particularly important, as they are more vulnerable to the consequences
of such downturns, and is essential for the purpose of supporting a sustainable and
inclusive economic recovery, which should lead to an increase in quality employ-
ment.>? This is also a social aspect that needs to be reinforced by law and the Court
strives towards this in its practice.

The court also stated that prior consent is not enough: if there is any chance of
coercion, the consent is not valid — certainly this is completely in line with general
legal principles. It can also happen that a person is victim of human trafficking and
starts working in relation of this action, but the labour in itself is voluntarily done
and the circumstances do not establish forced labour.

This article focuses on Central-Europe-related cases, but regarding forced labour
I am sure that one cannot look only at this region. Therefore, Romania, Croatia, and
Austria are included in the compilation, but cases of fundamental importance from
Belgium, Greece, and the United Kingdom are also presented.

Van der Mussele v. Belgium>®

In Van der Mussele v. Belgium the Court accepted that the applicant, a pupil-
advocate, had suffered some prejudice by reason of the lack of remuneration and of

51 See: European Union 2022.

52 See 2022/2041/EU Directive; Preamble paragraph (9). According to this directive Minimum wages
are considered to be adequate if they are fair in relation to the wage distribution in the relevant
Member State and if they provide a decent standard of living for workers based on a full-time
employment relationship. The assessment might be based on reference values commonly used at
international level such as the ratio of the gross minimum wage to 60 % of the gross median wage
and the ratio of the gross minimum wage to 50 % of the gross average wage, which are currently
not met by all Member States, or the ratio of the net minimum wage to 50 % or 60 % of the net
average wage. The assessment might also be based on reference values associated to indicators used
at national level, such as the comparison of the net minimum wage with the poverty threshold and
the purchasing power of minimum wages. (Preamble paragraph 28 and Art. 5).

53 European Court of Human Rights 1983.
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reimbursement of expenses, but that prejudice went hand in hand with the advan-
tages the applicant enjoyed and had not been shown to be excessive.

It held that while remunerated work may also qualify as forced or compulsory
labour, the lack of remuneration and of reimbursement of expenses constitutes a
relevant factor when considering what is proportionate or in the normal course of
business. Noting that the applicant had not had a disproportionate burden of work
imposed on him and that the amount of expenses directly occasioned by the legal
work he performed in question had been relatively small, the Court concluded that
he had not been a victim of compulsory labour for the purposes of Article 4 § 2 of
the Convention (§§ 34-41).

Chowdury and Others v. Greece>*

The question of whether an individual offers themself for work voluntarily is a
factual one which must be examined in the light of all the relevant circumstances.

The Court has made it clear that where an employer abuses their power or takes
advantage of the vulnerability of their workers in order to exploit them, the workers
do not offer themselves for work voluntarily. In this regard, the prior consent of the
victim is not sufficient to exclude the characterisation of work as forced labour.

The term ‘forced labour’ brings to mind the idea of physical or mental coercion.
As for the term ‘compulsory labour’, it cannot refer to just any form of legal com-
pulsion or obligation. For example, work to be carried out in pursuance of a freely
negotiated contract cannot be regarded as falling within the scope of Article 4 of
the Convention on the sole ground that one of the parties has undertaken with the
other to do that work and will be subject to sanctions if the former not honour their
promise.

What there has to be is work “exacted ... under the menace of any penalty” and
also performed against the will of the person concerned, i.e. work for which the
person “has not offered themself voluntarily” (see Van der Mussele v. Belgium, 23
November 1983; Series A no. 70, and Siliadin).

In the Van der Mussele judgment, the Court found that ‘relative weight’ was to be
attached to the argument regarding the applicant’s ‘prior consent’ and thus opted for
an approach which took account of all the circumstances of the case. In particular,
it observed that, in certain cases or circumstances, a given “service could not be
treated as having been voluntarily accepted beforehand” by an individual. Accord-
ingly, the validity of the consent had to be assessed in the light of all the circum-
stances of the case.

In order to clarify the concept of ‘labour’ within the meaning of Article 4 § 2 of
the Convention, the Court would point out that any work demanded from an indi-
vidual under the threat of a ‘punishment’ does not necessarily constitute ‘forced or
compulsory labour’ prohibited by that provision. It is necessary to take into account,

54 European Court of Human Rights 2017a.
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in particular, the nature and volume of the activity in question. (see Mihal v. Slo-
vakia, 28/06/2011).

These circumstances make it possible to distinguish ‘forced labour’ from work
which can reasonably be required on the basis of family assistance or cohabitation.
In this regard, the Court in Van der Mussele (cited above, § 39) relied in particular
on the concept of ‘disproportionate burden’ in determining whether a trainee lawyer
had been subject to compulsory labour when required to act, free of charge, to
defend clients as assigned counsel (see C.N. and V. v. France, no. 67724/09, §74, 11
October 2012).

Ddnoiu v. Romania®®

The applicants were three Romanian nationals. The case concerns a reduction
in the applicants’ fees ordered by the domestic courts, when they were acting as
officially appointed lawyers on behalf of several thousand civil parties in criminal
proceedings.

The Bucharest Court of Appeal capped the amount of the fees payable to each of
the applicants at approximately 5,700 euros.

Relying on Article 1 of Protocol No. 1 (protection of property) to the European
Convention on Human Rights, the applicants complained about the substantial re-
duction of their fees.

On the merits of the complaint, the Romanian Government stated that the al-
legedly discriminatory situation complained of by the applicants cannot be charac-
terised as forced labour within the meaning of Article 4 of the Convention, since the
persons concerned had registered of their own free will on the list of court-appointed
lawyers and had carried out the legal activities without the threat of any penalty (see
for the issue of consent in Van der Mussele v. Belgium).

The Court found that the applicants had provided no evidence capable of cor-
roborating their assertions regarding discrimination. It did not have any information
that would have enabled it to assess the level of remuneration of the various court-
appointed lawyers who defended the accused in the criminal proceedings in question
in order to ascertain whether any difference in treatment really took place in the
species.

The same conclusion must be drawn with regard to the argument put forward by
the applicants, namely the remuneration without reduction in salary of the judicial
staff who took part in the same procedure (system of remuneration which is not, in
any event, comparable to that court-appointed lawyers in this case). In summary, the
Court did not see in this case any appearance of discrimination prohibited by Article
14 and 4 of the Convention.

55 European Court of Human Rights 2022.
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V.C.L. and A.N. v. The United Kingdom>®

According to the Palermo Protocol and the Anti-Trafficking Convention, in order
to be considered a victim of human trafficking three constituent elements usually
had to be present:

— the person had to be subject to the act of recruitment, transportation, transfer,

harbouring or receipt (action);

— by means of threat of force or other form of coercion (means);

— for the purpose of exploitation, including, inter alia, forced labour or services

(purpose).

The applicants were both discovered on or near cannabis factories in April/May
2009. “It was accepted that on the balance of probabilities there were grounds to
believe that he had been trafficked into the United Kingdom. In its view, the account
of the second applicant’s recruitment and movement from Vietnam to the United
Kingdom satisfied the definition of trafficking under the Anti-Trafficking Convention
for the purposes of labour exploitation.” However, the material did not support the
contention that the applicant was a victim of forced labour. On the contrary, it sug-
gested that he chose to work in the cannabis factory.

S.M. v. Croatia®

The applicant lodged a criminal complaint against T.M., a former policeman,
alleging that he had physically and psychologically forced her into prostitution.

The policeman was subsequently indicted on charges of forcing somebody into
prostitution, as an aggravated offence of organising prostitution. In 2013 the criminal
court acquitted him on the grounds that, although it had been established that he
had organised a prostitution ring in which he had recruited the applicant, it had not
been established that he had forced her into prostitution.

He had only been indicted for the aggravated form of the offence in issue and so
he could not be convicted for the basic form of organising prostitution. The appeal
of the State Attorney’s Office against the decision was dismissed and the applicant’s
constitutional complaint was declared inadmissible.

The notion of ‘forced or compulsory labour’ under Article 4 aimed to protect
against instances of serious exploitation, such as forced prostitution, irrespective of
whether, in the particular circumstances of a case, they were related to the specific
human trafficking context.

Any such conduct might have elements qualifying it as ‘slavery’ or ‘servitude’
under Article 4, or might raise an issue under another provision of the Convention.
In that context, ‘force’ might encompass the subtle forms of coercive conduct

56 European Court of Human Rights 2021.
57 European Court of Human Rights 2020.
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identified in the Court’s case-law on Article 4, as well as by the ILO and in other
international materials.

The prosecuting authorities had relied heavily on the applicant’s statement and
so, in essence, created a situation in the subsequent court proceedings where her al-
legations simply had to be weighed against the denial of T.M., without much further
evidence being presented. In that connection, as noted by international expert
bodies, there might be different reasons why victims of human trafficking and dif-
ferent forms of sexual abuse might be reluctant to cooperate with the authorities and
to disclose all the details of the case. Moreover, the possible impact of psychological
trauma had to be taken into account. There was, therefore, a risk of overreliance on
the victim’s testimony alone, which led to the necessity to clarify and, if appropriate,
support the victim’s statement with other evidence.

The multiple shortcomings in the conduct of the case by the prosecuting au-
thorities had fundamentally undermined the ability of the domestic authorities, in-
cluding the relevant courts, to determine the true nature of the applicant’s and T.M.’s
relationship and whether the applicant had been exploited by him as she had alleged.
In sum, there had been significant flaws in the domestic authorities’ procedural re-
sponse to the arguable claim and prima facie evidence that the applicant had been
subjected to treatment contrary to Article 4.

J. and Others v. Austria®®

The applicants, Filipino nationals recruited from the Philippines, worked as
maids and nannies for different families in Dubai. In July 2010 they accompanied
their employers to Austria. During their stay there, the applicants left the families
and reported to the Austrian police alleging that they had been subject to human
trafficking and forced labour.

The public prosecutor later discontinued investigations on the grounds that the
offences had been committed abroad by non-nationals. No offence had been com-
mitted in Austria. The prosecutor’s decision was upheld by the regional criminal
court. It is understandable that there is no requirement for the States to provide
for universal jurisdiction over trafficking offences committed abroad - including
forced labour issues. However, the United Nations Protocol to Prevent, Suppress and
Punish Trafficking in Persons was silent on the matter of jurisdiction, and the Council
of Europe Anti-Trafficking Convention only required State parties to provide for ju-
risdiction over any trafficking offence committed on their own territory, or by or
against one of their nationals. In this case, there was no obligation incumbent on
Austria to investigate the applicants’ recruitment in the Philippines or their alleged
exploitation in the United Arab Emirates.

58 European Court of Human Rights 2017b.
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Stummer v. Austria [GC]>®

The applicant argued that European standards had changed to such an extent
that prison work without affiliation to the old-age pension system could no longer be
regarded as work required to be done in the ordinary course of detention.

Austrian law reflected the development of European law in that all prisoners
were provided with health and accident care and working prisoners were affiliated
to the unemployment-insurance scheme but not to the old-age pension system. It ap-
peared, however, that there was no sufficient consensus on the issue of the affiliation
of working prisoners to the old-age pension system. While the 2006 European Prison
Rules reflected an evolving trend, this could not be translated into an obligation
under the Convention.

The Court did not find a basis for the interpretation of Article 4 advocated by
the applicant and concluded that the obligatory work he had performed as a prisoner
without being affiliated to the old-age pension system had to be regarded as “work
required to be done in the ordinary course of detention” within the meaning of
Article 4 § 3 (a) of the Convention and did not therefore constitute “forced or com-
pulsory labour”.

Floroiu v. Romania®®

While serving his sentence, the applicant asked for permission to work, and after
his request was granted he carried out this work for a total of 114 days. As the work
was deemed by the National Prison Service to assist the day-to-day running of the
prison, he did not receive any payment but, by way of compensation, was granted a re-
duction of thirty-seven days in the term remaining to be served.

During his previous periods of imprisonment, he had worked for a cumulative
total of five years and eleven months. In return, he had either been granted a re-
duction in the number of days remaining to be served if the work involved assisting
the day-to-day running of the prison, or he had received payment in accordance with
the Execution of Sentences Act (Law no. 23/1969), in force at the relevant time. He
was not affiliated to the old-age pension scheme under the general social-security
system.

1) As to the fact that the applicant was not paid for the work he did, the Court
reiterated that this in itself does not prevent work of this kind from being
regarded as “work required to be done in the ordinary course of detention”
(see Zhelyazkov v. Bulgaria, no. 11332/04, § 36, 9 October 2012, and Stummer,
§ 122).

2) The 2006 European Prison Rules refer to the normalisation of prison work
as one of the basic principles in this sphere. More specifically, Rule 26.10 of

59 European Court of Human Rights 2011.
60 European Court of Human Rights 2013c.
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the 2006 Rules provides that “in all instances there shall be equitable remu-
neration of the work of prisoners”.

3) In the present case, under domestic law, prisoners are able to carry out either
paid work or, in the case of tasks assisting the day-to-day running of the
prison, work that does not give rise to remuneration but entitles them to a
reduction in their sentence. Prisoners are able to choose between the two
types of work after being informed of the conditions applicable in each case.

4) In the applicant’s case, the Court considered that because of a significant
reduction in the time remaining to be served, the work carried out by the
applicant was not entirely unpaid, therefore the work performed by the ap-
plicant can be regarded as “work required to be done in the ordinary course
of detention” within the meaning of Article 4 § 3 (a) of the Convention.

4. Conclusions

The ILO stated that the two elements of modern slavery — forced labour and
forced marriage — both reflect a denial of people’s freedom and their economic and
social agency. Both refer to situations of exploitation that a person cannot refuse or
leave because of threats, violence, coercion, and deception. Both involve underlying
imbalances and abuses of power. Both are embedded in patterns of discrimination,
deprivation, and poverty. Gaps in governance, in law and practice, create the space
for both these abuses to occur.®

Through the adoption of the 2030 Sustainable Development Goals (SDGs),%? the
international community has committed to ending modern slavery among children
by 2025, and universally by 2030 (Target 8.7),%® and, relatedly, by 2030 to elimi-
nating of all forms of violence against all women and girls in the public and private
spheres, including trafficking and sexual and other types of exploitation (Target
5.2),%4 and ending abuse, exploitation, trafficking and all forms of violence and
torture against children (Target 16.2).%

The findings of this paper can be summarised in nine short points:

1) Forced labour mostly occurs together with human trafficking and discrimi-

nation cases.

61 ILO 2022, p. 77.

62 United Nations Department of Economic and Social Affairs / Sustainable Development.
63 United Nations Department of Economic and Social Affairs / Sustainable Development.
64 United Nations Department of Economic and Social Affairs / Sustainable Development.
65 United Nations Department of Economic and Social Affairs / Sustainable Development.
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2) The actions of the governments must be judged in the light of case law, the
practice of the ILO, and many different international legal norms above the
Convention.

3) Prior consent is not sufficient to exclude the characterisation of work as forced
labour.

4) The state authorities must take into consideration more types of evidence —
even psychological issues regarding traumas caused by the forced labour.

5) The threat of a ‘punishment’ does not necessarily constitute ‘forced or com-
pulsory labour’.

6) ‘Forced labour’ is physical or mental coercion; ‘compulsory labour’ cannot
refer to just any form of legal compulsion or obligation.

7) There is no positive obligation for investigating compulsory or forced labour
that happens on the territory of another State or does not involve any nationals.

8) Regarding the working conditions of the prisoners, it can be rightful if the
remuneration is given in nature and not in financial form,

9) Also, regarding the cases of prisoners, it can be rightful if they are affiliated to
the unemployment-insurance scheme but not to the old-age pension system.

The ILO identifies fourteen areas where, with the right legislative decisions,
forced labour can be effectively reduced. These are: the freedoms of workers to asso-
ciate and to bargain collectively; the extension of social protection; fair and ethical
recruitment; strengthening the public labour inspectorates; ensuring protection and
access to remedy for those freed from situations of forced labour; ensuring adequate
enforcement; addressing migrants’ vulnerability to forced labour and trafficking
for forced labour; addressing children trapped in forced labour; mitigating the
heightened risk of forced labour in crisis; combating forced labour and trafficking

for forced labour in business operations and supply chains; ending state-imposed
forced labour; international cooperation and partnership; and research and data
collection.

Forced labour occurs in the world of work and is interwoven with denial of the
right to bargain collectively and the right to freedom of association. Broader eco-
nomic and labour market forces can play an important determining role. Ensuring
respect for workers’ fundamental rights of freedom of association and collective bar-
gaining is a critical precondition for social dialogue, which is in turn vital to building
lasting, consensus-based solutions to the challenge of forced labour. Without the re-
spect of freedom of association and collective bargaining in all parts of the economy,
there can be no negotiation for a fair share of wealth they have helped to generate,
and without that there can be no decent work.%¢

Redressing the lack of effective access to representation in the informal economy,
where forced labour abuses are overwhelmingly concentrated, is especially important

66 ILO 2022, pp. 78-79.
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to progress against forced labour. It is also a central element in broader efforts to-
wards the formalisation of informal workplaces.

Reaching informal economy workers so they can organise in collective repre-
sentative structures is difficult but far from impossible. Groups of informal workers,
including domestic workers, home-workers, brick-kiln workers, tenant farmers, and
artisanal fishers, are developing innovative forms of organisation to represent and
defend their interests, often with the support of established trade unions, demon-
strating what can be done.

Migrant workers are among the groups particularly affected by restrictions on
their rights to freedom of association and collective bargaining, in some contexts be-
cause law forbids them to join unions and in others because they are concentrated in
sectors in which the freedoms to associate and bargain collectively are not protected
under law. This is particularly true for migrants with irregular status. However, most
international commitments, as well as the 2030

Agenda’s promise of leaving no one behind, means that it is critical that such
barriers are removed, including in relevant policy and legislative frameworks.®”

67 Ibid, p. 80.
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CHAPTER 6

UNCHAINED, YET PROSECUTED —
VICTIMS OF HUMAN TRAFFICKING
AS SUBJECTS OF CRIMINAL LIABILITY AND
ART. 4 OF THE ECHR!

L

JAN PROVAZNIK — DAVID CEP

Abstract

This paper examines the complex legal issue of criminal liability for victims of
human trafficking under Article 4 of the European Convention on Human Rights
(ECHR). The study addresses the tension between protecting trafficking victims from
prosecution for crimes they were compelled to commit during their victimization
and maintaining the integrity of criminal law systems. It analyzes the regulatory
framework surrounding human trafficking, including the Warsaw Convention, the
Palermo Protocol, and EU Directive 2011/36/EU, all of which provide for the pos-
sibility of non-prosecution or non-penalization of trafficking victims under specific
circumstances. Through examination of recent European Court of Human Rights
case law, particularly “V.C.L. and A.N. v. the United Kingdom” and “G.S. v. the United
Kingdom”, the paper demonstrates that neither international instruments nor ECHR
jurisprudence establish absolute immunity for trafficking victims.

The author proposes a comprehensive two-step assessment framework for determining
when non-prosecution obligations apply. First, victim status must be established

1  This publication was created at the Masaryk University as part of the project ‘Punishment as a
Multidisciplinary Phenomenon II’ number MUNI/A/1424/2022 (ID 70235) supported by funds from
targeted support for specific university research, which was provided by the Ministry of Education,
Youth and Sports in 2023.

Jan Provaznik — David Cep (2025) ‘Unchained, Yet Prosecuted — Victims of Human Trafficking as Sub-
jects of Criminal Liability and Art. 4 of the ECHR’. In: Néra Béres — Renédta Hrecska-Kovacs (eds.)
The ECHR at 70: The Central European Narrative, pp. 149-176. Miskolc-Budapest, Central European
Academic Publishing.
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through proper investigation by specialized authorities. Second, five critical factors
must be evaluated: (I) the nexus between the crime and victim status, (II) the intensity
of coercion, (III) reasonably expected consequences of non-compliance, (IV) the vic-
tim's personal situation and trafficking context, and (V) the nature and severity of
the committed crime. The paper argues that the non-prosecution requirement should
be understood as a standalone negative obligation under Article 4 ECHR rather than
merely a component of positive protective obligations. This approach would provide
clearer legal boundaries while preventing potential expansion to other victim cat-
egories. The research concludes that criminal prosecution of trafficking victims does
not automatically violate Article 4 ECHR, but requires careful case-by-case analysis
balancing victim protection with other legitimate interests, including the rights of
crime victims and public safety concerns.

Keywords: human trafficking; criminal liability; victim immunity; ECHR Article 4;
positive obligations; non-prosecution

1. Introduction

This year, the Convention for the Protection of Human Rights and Fundamental
Freedoms (hereinafter ‘ECHR’ or ‘Convention’) is celebrating its 70" anniversary.
During the previous seven decades, the Convention has proven itself to be a strong,
efficient and respected treaty on protection of human rights. Nevertheless, by nature
of its scope, various new challenges that were hard to imagine in the times when it
was adopted, occurred during this long period. The fact that the Convention does not
exist in a legal vacuum, but that the level of human rights protection that it provides
is supplemented by other treaties, as well as the interpretation doctrine adopted by
the European Court of Human Rights (hereinafter “ECtHR” or “Court”) according
to which the Convention is a living instrument that must be interpreted according
to present-day conditions (see inter alia multa Tyrer v. the United Kingdom?), present
a solid basic legal tool in this never-ending struggle for better protection of human
rights. However, since the primary protection lies on the Contracting States — their
legislation and judicial system, it is necessary to ensure that the protection on a state
level will be provided under same conditions and within the same scope as under the
Convention as it is interpreted by the Court.

This paper highlights the question of protection of victims of human trafficking in
one of its specific aspects, which is the protection from the consequences of Criminal
Law of the illegal — criminal — activities they engaged in during their victim status.

2 Judgment of 25. April 1978 in case of Tyrer v. the United Kingdom, application no. 5856/72.
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The idea that victims of human trafficking represent a highly vulnerable group of
individuals due to their social and economic conditions and dependency on traf-
fickers or those who benefit from human trafficking,® and can also be easily forced
to commit crimes,*is not very surprising. Thus, the necessity of not holding victims
liable for such illegal activities in order to protect their fundamental rights® seems
to be legitimate. On the other hand, this requirement may be in contradiction with
the obligation to protect the victims of such crimes, which may even carry the same
quality of the positive obligation to protect under the Convention. The question of
how to respond to such situations and how to reconcile these two requirements is the
key issue of this article. Art. 4 of the Convention, prohibiting slavery and servitude,
that has been recognised in the Court’s case law as the most relevant in human traf-
ficking cases (due to the absence of the explicit recognition of human trafficking and
its prohibition in the Convention) does not provide an answer, nor does any other
article of the Convention. The Court must thus rely on other international documents
such as the Council of Europe Convention on Action against Trafficking in Human
Beings (hereinafter the ‘Warsaw Convention’) or the instruments of European Union
law, specifically Directive 2011/36/EU on preventing and combatting trafficking in
human beings and protecting its victims (hereinafter the ‘Directive’), that have fre-
quently been recognised as sources of positive obligations of Contracting States by
the Court in interpreting the Convention. Accordingly, the Contracting States, that
either adopted the Warsaw Convention or are Member States of European Union, are
obliged (under specified conditions) to provide the possibility of imposing no penalties
or not prosecuting victims of human trafficking. The question is whether the absence
of such provisions or their non-application would - in case of a criminal prosecution
or punishment of the victim of human trafficking for criminal offence committed in
connection with the fact that he or she was subjected to human trafficking — lead to
a decision of the Court stating that Art. 4 of Convention was breached.

In order to provide an exhaustive answer to this question, firstly, we present
relevant international instruments related to human trafficking and the positive ob-
ligations of states. Subsequently, we subject the relevant case law of the Court and
its main conclusions to protect victims from imposing criminal sanctions or from
criminal prosecution to a further analysis, so that we can understand how the Court
interprets the concept of human trafficking and the scope of positive obligations of
the Contracting States towards victims.

The case law study also allows us to point out some specific situations in which
criminal activities of victims of human trafficking transpired. Based on the outcomes
of previous parts of the text, we first provide analysis of the nature and content of

3  Realising these facts as well as the importance of victims’ testimonies that plays a decisive role in
the successful prosecution of traffickers led to an emphasis on the protection and assistance of vic-
tims of human trafficking (Rijken, 2009, pp. 217, 218.).

4  Piotrowicz, Sorrentino, 2016, p. 673.

5  Muraszkiewicz, 2019, p. 1.
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the non-prosecution/non-penalisation obligation, followed by a proposition of as-
sessment in which the non-prosecution/non-penalisation requirement is conducted.

Such assessment provides valuable outcomes, particularly in the context of
Central European countries, as according to Group of Experts on Action against
Trafficking in Human Beings (hereinafter ‘GRETA’) some of these countries are not
fulfilling their international obligations and their obligations under the law of the
European Union to adopt provisions that make it possible not to prosecute or impose
criminal sanctions against victims of human trafficking.

2. Regulatory framework on human trafficking

2.1. Historical and general overview

Human trafficking belongs to a group of the oldest criminal fields (along with e.g.
political terrorism or currency counterfeiting) that have been recognised as a threat
of such magnitude that had to be regulated at the international level in modern legal
history. To name just a few, the predecessors of the current Central European Coun-
tries were the contracting parties or ascended to:

- International Agreement for the Suppression of the White Slave Traffic (Paris,

18 May 1904) and Protocol thereto (New York, 4 May 1949),

— International Convention for the Suppression of the White Slave Traffic (Paris,
4 May 1910) and Protocol thereto (New York, 4 May 1949),

— International Convention for the Suppression of the Traffic in Women and
Children (Geneva, 30 September 1921) with a protocol thereto (New York, 4
May 1949),

— International Convention for the Suppression of the Traffic in Women of Full
Age (Geneva, 11 October 1933) with a protocol thereto (New York, 12 No-
vember 1947),

— Convention Concerning Forced or Compulsory Labour, 1930 (International
Labour Organization No. 29, Geneva, 28 June 1930) with its Protocol of 2014
(hereinafter ‘Protocol 2014’),

— Convention for the Suppression of the Traffic in Persons and of the Exploitation
of the Prostitution of Others (New York, 21 March 1950) and the Final Pro-
tocol to the Convention for the Suppression of the Traffic in Persons and of the
Exploitation of the Prostitution of Others thereto (New York, 21 March 1950),°

— Abolition of Forced Labour Convention (International Labour Organization
No. 105, Geneva 25 June 1957),

6  Except for Hungary.
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— Convention to Suppress the Slave Trade and Slavery (Geneva, 25 September
1926),

— Supplementary Convention on the Abolition of Slavery, the Slave Trade, and
Institutions and Practices Similar to Slavery (Geneva, 7 September 1956),

— Worst Forms of Child Labour Convention (International Labour Organization
No. 182, Geneva, 17 June 1999),

— Optional Protocol to the Convention on the Rights of the Child on the Sale
of Children, Child Prostitution and Child Pornography (New York, 25 May
2000),

— United Nations Convention against Transnational Organized Crime (New
York, 15 November 2000), with its Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women and Children — hereinafter the
‘Palermo Protocol’ and Protocol against the Smuggling of Migrants by Land,
Sea and Air, supplementing the United Nations Convention against Transna-
tional Organized Crime,

— International Convention for the Protection of All Persons from Enforced Dis-
appearance (New York, 20 December 2006).”

On the regional level, the following conventions of the Council of Europe are
particularly relevant:
— Warsaw Convention (Warsaw, 16 May 2005),
— Council of Europe Convention on the Protection of Children against Sexual
Exploitation and Sexual Abuse (Lanzarote, 25 October 2007),
— Council of Europe Convention against Trafficking in Human Organs (Santiago
de Compostela, 25 March 2015).8

With respect to all the aforementioned documents testifying that human traf-
ficking is relatively thoroughly regulated by international law and that combatting
it does not depend solely on the ECHR, the most important legal provision for our
purposes is evidently Art. 4 of the ECHR.

On the level of the EU, the fundamental provision guaranteeing every person
within the scope of the EU the right not to be subjected to human trafficking is Art.
5 of the Charter of Human Rights of the European Union. Apart from that, several
other legal instruments to tackle this problem area have been adopted:

— Directive,

— Council Directive 2004/81/EC of 29 April 2004 on the residence permit issued

to third-country nationals who are victims of trafficking in human beings or

7  This convention has been signed by Czechia, Poland and Slovakia, however, only Slovakia has rati-
fied it so far.

8  So far Czechia is the only Central-European country which has ratified this convention. Poland has
signed it, Hungary and Slovakia have not done so yet.

153



JAN PROVAZNIK - DAVID CEP

who have been the subject of an action to facilitate illegal immigration, who
cooperate with the competent authorities,

— Directive 2011/95/EU of the European Parliament and of the Council of
13 December 2011 on standards for the qualification of third-country na-
tionals or stateless persons as beneficiaries of international protection, for a
uniform status for refugees or for persons eligible for subsidiary protection,
and for the content of the protection granted (recast),

— Directive 2010/45/EU of the European Parliament and of the Council of
7 July 2010 on standards of quality and safety of human organs intended for
transplantation.’

As is apparent, basically since the dawn of modern international law regarding
criminal issues, all aspects encompassing the current notion of human trafficking
(forced labour, sexual exploitation, illegal adoption of children etc.), as well as some
newer forms (e. g illegal organs trafficking!'®) have been frequently recurring objects
of attention of the international community as well as of the European Union, and
the Central-European states have cooperated in this global endeavour from the very
beginning.

2.2. Article 4 of the ECHR, Palermo Protocol, Warsaw Convention

Among all these legal instruments, Art. 4 of the ECHR plays a crucial role, as,
apart from other international conventions, it has a strong centralised judicial au-
thority — the ECtHR, which unifies its interpretation for all the Contracting States.

Art. 4, along with Art. 2 and Art. 3 of the ECHR, enshrines one of the most
fundamental values of the democratic society (e. g Siliadin v. France, Stummer v.
Austria’). While no provision of the ECHR explicitly mentions ‘human trafficking’,
according to the Court, the ECHR is not the sole framework of reference for the
interpretation of rights and freedoms enshrined therein (e. g Rantsev v. Cyprus and
Russia’?). In interpreting the concepts under Art. 4!* of ECHR, the Court relies on
various international treaties. In case of human trafficking, these are, for instance,
the Warsaw Convention and the Palermo protocol. According to the Court, a conduct
or situation may give rise to an issue of human trafficking under Art. 4, only if all

9  For further details about the history of the EU’s strive to tackle the challenge of human trafficking,
see e. g. Berman, Friesendorf, 2008, pp. 195-207.

10 For a European perspective see e. g. Meyer, 2006, pp. 215-219.

11 Judgment of 26 July 2005 in case of Siliadin v. France, application no. 73316/01, judgment of 7 July
2011 in case of Stummer v. Austria, application no. 37452/02.

12 Judgment of 7 January 2010 in case of Rantsev v. Cyprus and Russia, application no. 25965/04.

13 This provision is the most often applied in the human trafficking cases, but naturally, it is not the
only one that may be activated in relation to this type of criminal activity — typically, the issue may
arise also under Art. 3 of the ECHR (e. g M. and others v. Italy and Bulgaria), but some other provi-
sions are not per se excluded as well (Art. 2, Art. 10 etc.).
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three constituent elements of international definition of human trafficking, under
the Warsaw Convention and the Palermo Protocol, are present [e. g&. S. M. v. Croatia
(GC)*]. These conditions are prescribed in Art. 3 letter a) of the Palermo Protocol
and Art. 4 of the Warsaw Convention as a combination of three elements — action,
means and purpose. It can thus be summarised as:

1) the recruitment, transportation, transfer, harbouring or receipt of persons
(action),

2) by means of the threat or use of force or other forms of coercion, of abduction,
of fraud, of deception, of the abuse of power or of a position of vulnerability
or of the giving or receiving of payments or benefits to achieve the consent
of a person having control over another person (means),'® while the eventual
consent being irrelevant, if after a thorough examination of the context it did
not exclude the forced character of the activity (e. g Chowdury and others v.
Greece or Zoletic and others v. Azerbaijan'®),

3) for the purpose of exploitation, which shall include, at a minimum, the ex-
ploitation of the prostitution of others or other forms of sexual exploitation,
forced labour or services, slavery or practices similar to slavery, servitude or
the removal of organs (purpose).l”

Although the Court has derived its considerations on human trafficking from
these two legal instruments and sticks to the definition of human trafficking pro-
vided by them, it does not follow that the ECHR must not be applied in cases in
which the definition is fulfilled, but some of the conditions of the scope of application
of one of these instruments are missing. The Court has for example explicitly ver-
balised that Art. 4 of the ECHR might be relevant even if an international aspect or
aspect of organised criminality is missing [e. & S. M. v. Croatia (GC)."®]

Regarding the victims, the Palermo Protocol enshrines only very general obli-
gations of the Contracting States regarding the physical well-being of the victims,
suitable assistance etc. It does not impose an obligation on the Contracting States to
grant the victims a full criminal immunity for the acts which they conducted in their
capacity of the victims of human trafficking, neither recommends it. On the con-
trary, the Warsaw Convention explicitly covers this issue in its Art. 26, which reads
as follows: “Each Party shall, in accordance with the basic principles of its legal system,
provide for the possibility of not imposing penalties on victims for their involvement in
unlawful activities, to the extent that they have been compelled to do so.” At least four
very interesting outcomes follow from such a short provision.

14 Judgment of Grand Chamber of 25. June 2020 in case of S. M. v. Croatia, application no. 60561/14.

15 This criterion need not be fulfilled in cases of child victims at all.

16 Judgment of 30 March 2017 in case of Chowdury and others v. Greece, application no. 21884/15,
judgment of 7 October 2021 in case of Zoletic and others v. Azerbaijan, application no. 20116/12.

17 See e. g. Smartt, 2003, p. 165ff.

18 Judgment of Grand Chamber of 25 June 2020 in case of S. M. v. Croatia, application no. 60561/14.
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First, it is clear from the wording that it is not formulated in an absolute or
categorical way, because it does not grant the victims a subjective right not to be
criminally liable or prosecuted, it merely requires the states (as direct addressees)
to provide for a possibility (as contrasted to an obligation) not to impose sanctions.

Second, it only mandates the opportunity for exemption from sanctions, but not
from prosecution or even from general liability. In theory, it thus does not prevent
the states to subject the victims of human trafficking to a full-blown criminal pro-
ceedings, which would result in a declaration of guilt while refraining from imposing
a penalty. Regarding this point, it is also noteworthy that this provision encom-
passes all illegal activities, not only crimes (e. g beyond Art. 14 of this Convention
regarding the residence permit, it also allows the victims to be exempted from an
administrative penalty for illegal stay on the territory).

Third, it only very vaguely defines the scope of the possibility as relating to the
illegal activities to which they have been compelled. This formulation, as it will be
explained further in more details, leaves a latitude for interpretation of both the
necessary level of compelling as well as the scope of application in relation to the
severity and other circumstances of the illegal activity in question.

Fourth, states enjoy a very wide range of ways in which they implement this re-
quirement into their legal orders, as each such solution shall be in accordance with
the basic principles of their legal systems. The explanatory report for this provision,
alas, does little more than just rephrasing its text, apart from mentioning that the
solution may be conducted through a provision of criminal substantive or procedural
law.'?

However, the position of GRETA on the non-prosecution/non-penalisation re-
quirement towards the Central European countries is quite strict. Regarding the
Czech Republic, GRETA advocates for a concrete provision on the non-penalisation
of victims of human trafficking for their involvement in unlawful activities to the
extent that they were compelled to do so, eventually accompanied also by a guidance
for law enforcement authorities.?’ The same applies to Hungary,* Poland?? and Aus-
tria,® despite the fact that all of those countries have either a general solution in
the terms of substantive criminal law (e. g Hungary with the condition excluding
or limiting liability in cases of coercion) or in the terms of criminal procedural law
(e. g the possibility not to prosecute in the Czech Republic, Poland etc.) and some
even have specific internal instructions or regulations for the law enforcement au-
thorities regarding the victims of human trafficking (e. g. Poland, Austria). Slovakia
was praised by GRETA for introducing a specific provision immunising the victims
of human trafficking from criminal liability, albeit stressing out that the scope of

19 Explanatory report, 2005, p. 42.

20 GRETA report for Czech Republic, p. 55.
21 GRETA report for Hungary, p. 40.

22 GRETA report for Poland, p. 32.

23 GRETA report for Austria, p. 34.
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the provision at hand is too narrow, as it provides immunity only for minor offences
under criminal law, and recommended its extension to all crimes and administrative
offences alike.**

Sine ira et studio, we cannot accept that the one and only way to satisfy the re-
quirement of non-prosecution/non-penalisation according to Art. 26 of the Warsaw
Convention is a special provision applicable only to the victims of human trafficking.
The wording and legal construction which we have summarised above do not support
such a claim. On the contrary, this article explicitly anchors the above-mentioned
requirement in the fundamental principles of the Contracting State. In our opinion,
introducing specific provisions for each requirement following from an international
legally binding document is not a proper way and may be even harmful in the end,
because it has a huge possibility of increasing chaos and particularism in the legal
order.

To put it bluntly, the only concern that GRETA (rightfully and legitimately) has
is the combat against human trafficking, while states have so many different ob-
ligations, often contradictory or mutually exclusive that they necessarily need to
resort to general frameworks and solutions when balancing them. Regarding the
human trafficking, we think that practical application of the relevant provision is
of greater significance than its formulation. As far as the provisions in any way
satisfy the non-punishment/non-penalisation requirement, all our effort should be
put to the training and specialisation for the sake of professional conduct by the law
enforcement authorities, other public authorities and helping professions in order
to efficiently execute them in real cases. It can be argued that introducing a spe-
cific provision by no means contradicts this approach and that it may only help it
thrive. That is however true only in an isolated view. The more special provisions for
very specific situation are introduced in the legal order, the greater is the risk that
they will not be properly applied as a result of overburdening and entropy and/or
unforeseen conflicts among them, inconsistency and legal dead ends. The risk of a
slippery slope is quite obvious here, as there are many other specific and highly sen-
sitive situations that may legitimately call for a special treatment requiring a special
provision as well (e.g. sexual crimes, hate crimes, crimes committed by the drug ad-
dicts as a result of their addiction, traffic crimes etc.).

2.3. Directive 2011/36/EU
Along with the Art. 4 of the ECHR, the second very important legal tool in

Central Europe is the Directive, as it is backed by the EU and subjected to a unifying
interpretation of the Court of Justice of the European Union (hereinafter ‘CJEU’).

24 GRETA report for Slovakia, p. 27.
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The Directive takes a very similar approach as the previously mentioned documents
and is clearly inspired by them, often appealing to them in the recitals.?

With regard to the immunisation clause, the Directive is a little bit more precise,
as its Art. 8 stipulates: “Member States shall, in accordance with the basic principles
of their legal systems, take the necessary measures to ensure that competent national
authorities are entitled not to prosecute or impose penalties on victims of trafficking in
human beings for their involvement in criminal activities which they have been compelled
to commit as a direct consequence of being subjected to any of the acts referred to in
Article 2.7

It should be mentioned that practically the same provision was introduced in the
Protocol 2014, which states in its Art. 4 par. 2. “Each Member shall, in accordance with
the basic principles of its legal system, take the necessary measures to ensure that com-
petent authorities are entitled not to prosecute or impose penalties on victims of forced
or compulsory labour for their involvement in unlawful activities which they have been
compelled to commit as a direct consequence of being subjected to forced or compulsory
labour.”

Once again, it is evident that this provision does not bestow a right to be immu-
nised from criminal liability on the victims rather than enables the Member States
not to prosecute or punish them in accordance with the basic principles of their legal
systems. It also clarifies that this provision should apply only if the illegal activity
was a direct consequence of being treated as an object of human trafficking.

It is worth mentioning that when it comes to the nature of the non-prosecution/
non-penalisation requirement, the European Parliament has taken a similar stance
as GRETA, i.e. anything less than a special provision dedicated only to the victims
of human trafficking cannot satisfy it.?¢ We have demonstrated above why we do not
share the same view.

3. Human trafficking and obligations of the state in the
Court’s case law

3.1. Obligations of the state relating to human trafficking in general

According to Art. 1 of ECHR, the High Contracting Parties shall secure to
everyone within their jurisdiction the rights and freedoms defined in Section I of
this Convention. Two branches of securing the rights and freedoms by states are

25 It should be mentioned, that the Directive also goes beyond texts of above-mentioned documents.
For instance, when defining minimal scope of term ‘exploitation’ in Art. 2 par. 3 it clearly states,
that exploitation of criminal activities of victims also falls within subject of the Directive.

26 Resolution of the European Parliament 2021/C 465/04, par. 59
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recognised in the Court’s case law — the so-called negative obligations and the pos-
itive ones. The negative obligations consist of a duty to refrain from a wrongful
conduct, i.e. to refrain from actions incompatible with Convention (e.g. Ilascu and
Others v. Moldova and Russia?’).

When applied to human trafficking, states have an obligation not to bring their
people into a situation of human trafficking themselves.?® The positive obligations
consist of a duty to guarantee respect for the rights and freedoms secured under the
Convention in an active manner (e.g. Ilascu and Others v. Moldova and Russia®).%° The
distinguishment between positive obligations and negative obligations is that “the
former require positive intervention by the state, whereas the latter require it to refrain
from interference. Violation of the Convention will result in the first case from inaction, i.
e. passivity, on the part of the national authorities, and in the second case from their pre-
venting or limiting the exercise of the right through positive action”.®' In the context of
human trafficking, the positive obligations of the Contracting States lie especially in
a duty to establish an effective legal and administrative framework prohibiting and
punishing human trafficking as well as in a duty to conduct an effective investigation
if a relevant suspicion of human trafficking occurs (e.g. C.N. and V. v. France®?).

When discussing human trafficking, which undoubtedly falls under the scope of
Article 4 — as the Court stated in Rantsev v. Cyprus and Russia®® — the limit of negative
obligations, i. e. the situations when interference with rights guaranteed in Art. 4
of ECHR by states is not considered as a breach of Art. 4, is set forth in Art. 4 par. 3
of ECHR. Most of the other obligations identified in the Court’s case law regarding
human trafficking fall into the category of the positive ones.

The duty of the state not just to interfere with concerned right or freedom but
to take specific steps to secure its enjoyment and thus comply with its obligations
derived from Art. 1 of ECHR was illustrated in case Siliadin v. France** with regard to
human trafficking. In this case the Court noted that states are — in order to comply
with Art. 4 of ECHR - obliged not only to take direct actions but also to fulfil their
positive obligations such as to adopt a criminal-law provision which penalises the
practices referred to in Art. 4 and to apply them in practice (e. g M. C. v. Bulgaria®®).
The duty to penalise and prosecute human trafficking (e. g Rantsev v. Cyprus and

27 Judgment of 8 July 2004 in case of Ilascu and Others v. Moldova and Russia, application no. 48787/99.
28 Rijken, 2009, p. 216.

29 Judgment of 8 July 2004 in case of Ilagcu and Others v. Moldova and Russia, application no. 48787/99.
30 For further analysis of this phenomenon, we recommend the reader article of Stoyanova, V., 2023.
31 Akandji-Kombe, 2007, p. 25.

32 Judgment of 11 October 2012 in case of C.N. and V. v. France, application no. 67724/09.

33 In contrary to his reasoning in Siliadin v. France (see Stoyanova, V., 2011, p. 804.).

34 Judgment of 26 July 2005 in case of Siliadin v. France, application no. 73316/01.

35 Judgment of 4 December 2003 in case of M. C. v. Bulgaria, application no. 39272/98.
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Russia®®) is the key positive obligation. Nevertheless, it is not the only obligation®” as
the Court pointed in the same judgment, where necessity to adopt whole spectrum
of safeguards was mentioned. Such safeguards should ensure both practical and ef-
fective protection of the rights of victims or potential victims of human trafficking.
This idea of the Court for comprehensive approach to human trafficking cases
was inspired by both the Palermo Protocol and the Warsaw Convention that include
not just measures to punish traffickers, but also to prevent trafficking and to protect
its victims in order to effectively fight against human trafficking. We agree with the
argument® that such obligations of the state form part of the universal obligation
to fight slavery and are not binding just for those that ratified the above-mentioned
treaties to suppress human trafficking.
In Rantsev v. Cyprus and Russia® the Court provided a general framework of the
positive obligations under Art. 4 that includes:
I)  the duty to put in place a legislative and administrative framework to pro-
hibit and punish trafficking;
II) the duty, in certain circumstances, to take operational measures to protect
victims, or potential victims, of trafficking; and
III) a procedural obligation to investigate situations of potential trafficking.

The first type of positive obligation needs no further explanation since its content
generally derives from relevant international instruments and their implementation
in the legal order of each particular state (especially introducing crimes of traf-
ficking in persons, illegal removal of human organs etc.).

The second type of positive obligation (as stated in V. C. L. and A. N. v. the United
Kingdom*°) arises where certain circumstances of a particular case demonstrate that
the state authorities were aware, or ought to have been aware, of circumstances
giving rise to a credible suspicion that an identified individual had been, or was at
real and immediate risk of being trafficked or exploited within the meaning of Art.
3 letter a) of the Palermo Protocol and Art. 4 letter a) of the Warsaw Convention.*
Once such a suspicion is established, the authorities must act with due diligence
propriu motu, regardless whether the victim has filed an official complaint (e. g. C.
N. v. the United Kingdom*?). In these situations, the Court shall find a violation of Art.

36 Judgment of 7 January 2010 in case of Rantsev v. Cyprus and Russia, application no. 25965/04.

37 Opposite approach limiting positive obligations of the state to adoption of relevant provisions of
criminal law aiming on human traffickers, that could be deduced from Siliadin v. France, has been
subject of criticism in its time (see Stoyanova, V. 2011, p. 806.).

38 Kirchner, S., Frese, V. M., 2015, p. 142.

39 Judgment of 7 January 2010 in case of Rantsev v. Cyprus and Russia, application no. 25965/04.

40 Judgment of 16 February 2021 in case of V. C. L. and A. N. v. the United Kingdom, applications nos.
77587/12 and 74603/12.

41 See for example case V. F. v. France, where the applicant did not manage to prove that the state
authorities were aware, or ought to have been aware, that the applicant was a victim of human
trafficking.

42 Judgment of 13 November 2012 in case of C. N. v. the United Kingdom, application no. 4239/08.
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4 of ECHR in case the state authorities fail to take appropriate measures within the
scope of their powers to remove the individual from that situation or risk.** However,
the obligation of the state is, as it is common for all procedural positive obligations,
one of means, not of outcomes (e. g L. E. v. Greece**).

Despite the answer to the question whether the state took appropriate measures
is connected with the facts of the case (and giving regard to a condition that it does
not impose an impossible or disproportionate burden on the authorities as noted in
Rantsev v. Cyprus and Russia®), there are some general operational measures that
the Court identified in its case law. In V. C. L. and A. N. v. the United Kingdom?*®
the Court categorised these measures as either preventive or protective. The pre-
ventive measures include those that strengthen national coordination between the
various anti-trafficking bodies and discourage the demand for all forms of human
exploitation, whereas the protective measures include facilitating the identification
of victims by qualified persons and assisting victims in their physical, psychological
and social recovery.

The third type of positive obligation requires from states to conduct an effective
investigation as soon as the official authorities become aware of a probable case of
possible human trafficking, which is in principle identical to the same obligation
which form the procedural limb of Art. 2 and Art. 3 of the ECHR, i.e. the investi-
gation must be prompt, impartial, independent, reasonably led in terms of securing
all relevant evidence and victim-sensitive (e. g J. and others v. Austria®’).

3.2. Obligation of the state of non-prosecution and non-penalisation

The status of the obligation to provide possibility of non-prosecution or non-pe-
nalisation of victims of human trafficking (hereinafter as ‘non-prosecution and
non-penalisation’), which is the main theme of this paper, is somewhat debatable.
It may be understood as a part of the positive obligation of the state to effectively
investigate human trafficking suspicions, or it may be perceived as a standalone neg-
ative obligation of the state, triggered by the state’s failure to prevent the individual
from becoming a victim of human trafficking (see below in detail). The first under-
standing of this obligation is based on the fact that the issue of the non-prosecution

43 In connection with case L. E. v. Greece the question of how proactive the state authorities should be
in order to identify the victims of human trafficking — whether they should actively search for them,
or just react on situation when victims address themselves (with respect to the fact that the victims
of human trafficking usually do not report that they have been subjected to such behaviour for scale
of reasons) was raised, with strongly negative evaluation of the secondly mentioned - passive — ap-
proach that the Court used in this case when assessing possible violation of art. 4 of ECHR by state
before the applicant reported herself to Greek authorities (see Milano, V., 2017, p. 717-719.).

44 Judgment of 21 January 2016 in case of L. E. v. Greece, application no. 71545/12.

45 Judgment of 7 January 2010 in case of Rantsev v. Cyprus and Russia, application no. 25965/04.

46 Judgment of 16 February 2021 in case of V. C. L. and A. N. v. the United Kingdom, applications nos.
77587/12 and 74603/12.

47 Judgment of 17 January 2017 in case of J. and Others v. Austria, applications no. 58216/12.
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and non-penalisation is connected with the above-mentioned operational measures,
because the purpose of these provisions is the protection of the victims and en-
suring their cooperation with law enforcement authorities free of fear of their own
criminal prosecution as well as recognition of the specifics of their situation when
considering level of compulsion. This approach seems to be the one that the Court
favours. However, we believe that there are some very convincing objections to it
(see below).

The Court did not shed much light on the state’s specific obligation of non-prose-
cution and non-penalisation until recent judgment of V. C. L. and A. N. v. the United
Kingdom*, delivered in spring of 2021. In this judgment, the Court — when consid-
ering whether the state fulfilled its positive obligation to take operational measures
to protect the victims of human trafficking under Art. 4 of ECHR - stated, that
there is no general prohibition of the criminal prosecution of the victims of human
trafficking (not even of minors), when considering the Warsaw Convention or other
international documents. However — the Court stated — in some cases, the criminal
prosecution of the victims may be incompatible with the state’s duty to take oper-
ational measures to protect the victims, or possible victims, of human trafficking.
A similar approach was taken in the decision G. S. v. the United Kingdom* of autumn
of the same year. These two cases are basically the first ones to deal explicitly with the
issue of non-prosecution and non-penalisation, so they deserve a closer attention.

In the case of V. C. L. and A. N. v. the United Kingdom® the applicants — both
Vietnamese, 15 and 17-year-old minors — were arrested during police actions where
sophisticated cannabis factories were discovered.

The first applicant claimed that he was smuggled into the United Kingdom and
upon arrival he was taken by another Vietnamese national to the address where can-
nabis was being grown and where he was later arrested. Despite the Refugee and Mi-
grant Justice’ (which is a legal advice and representation charity) information that he
may have been the victim of human trafficking, the first applicant pleaded guilty to
the production of cannabis after a consultation with his legal counsellor. The Crown
Prosecution Service then reviewed its decision to prosecute and concluded that there
was no credible evidence that the first applicant had been trafficked. A day later, the
Crown Prosecution Service received a letter from United Kingdom Border Agency
indicating that the circumstances of the first applicant’s case had been considered as
there were reasonable grounds to believe, that he had been trafficked. The case was
adjourned at this moment. Later, a report from the United Kingdom Border Agency
pointed at trafficking indicators in first applicant’s case, such as that he had been
found at a cannabis factory highlighting criminality involving adults; he was not

48 Judgment of 16 February 2021 in case of V. C. L. and A. N. v. the United Kingdom, applications nos.
77587/12 and 74603/12.

49 Judgment of 23 November 2021 in case of G. S. v. the United Kingdom, application no. 7604/19.

50 Judgment of 16 February 2021 in case of V. C. L. and A. N. v. the United Kingdom, applications nos.
77587/12 and 74603/12.

162



UNCHAINED, YET PROSECUTED - VICTIMS OF HUMAN TRAFFICKING

enrolled in a school; and he was not allowed to leave the property. The case was then
reviewed by the Crown Prosecution Service, but the Chief Crown Prosecutor subse-
quently confirmed that it should be prosecuted. At a court hearing the first applicant
maintained his plea, while it appeared that this decision followed a meeting with his
solicitor in which he had been informed that the finding that he had been trafficked
had not been definitively confirmed (based on the fact mentioned above and pointed
out by the Council of the Crown during the hearing). As a result, the first applicant
was sentenced to twenty months detention in a young offenders’ institution.

The second applicant was arrested together with a number of other Vietnamese
nationals when hiding close to the premises where sophisticated cannabis factory
was found by the police. During the police interview, he explained, that after arrival
to the United Kingdom, he met some Vietnamese people and was given accommo-
dation, clothes and food for a week. While he was staying in a house, he was told
that it was best for him if he did not go out. However, when he was asked if he was
held there against his free will, he denied it. After a week he was taken to a cannabis
factory, where the windows were bricked up, the only door was locked from the
outside and he believed that the factory was guarded. His work included watering
the plants and cooking. He slept, ate and worked in the factory, and he was not paid
for his work. Later, the second applicant became suspicious and wished to leave.
He was allowed to leave for a few days, but when he decided not to come back, he
was instructed that he might be killed if he stopped working. Thus, he returned to
the factory. During file review conducted by the Crown Prosecution Service, the pos-
sibility that the second applicant had been smuggled into the United Kingdom was
considered.

His legal counsel was instructed accordingly, but since the second applicant
during his conference with his counsel described facts of the case as mentioned
above, the counsel advised him to plea guilty, which he followed and later was
sentenced to an eighteen-month detention and training order. Later, the second ap-
plicant’s new solicitor referred his case to the National Society for the Prevention of
Cruelty to Children National Child Trafficking Advice and Information Line and this
organisation found about different background of the second applicant’s arrival to
the United Kingdom and concluded, that there were reasonable grounds for consid-
ering the second applicant to be a victim of child trafficking from Vietnam to the
United Kingdom (clear links appeared between the people who arranged his travel
out of Vietnam, those who held him in the Czech Republic as a transit country and
moved him to the United Kingdom, and those who exploited him for work in the
cannabis factory; the previously known facts of the case also provided for this sus-
picion). Competent authorities had then concluded that the second applicant had
been trafficked. Nevertheless, the Crown Prosecuting Service remained firmly of the
view that he was not a victim of trafficking and that the public interest would require
a prosecution.

Both applicants then sought permission to appeal against conviction and sen-
tencing. The first applicant on the basis (among others) of the fact that he was
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credibly a victim of human trafficking and as such should not have been prosecuted.
The second applicant argued that his conviction was unfair because as a minor and
victim of trafficking and forced labour contrary to Art. 4 of ECHR he had been en-
titled to protection rather than prosecution. In particular, he argued that the Crown
Prosecution Service should have carried out a more thorough investigation into
whether he had been trafficked into the United Kingdom and exploited in a cannabis
factory. Both appeals were joined, and the Court of Appeal dismissed them. The ap-
plicants later addressed the Supreme Court, but their permission to appeal were re-
fused. A subsequent first applicant’s application for a review of his conviction based
on new evidence and new legal arguments was refused.

In the case of the first applicant the Court found shortcomings in the competent
authorities’ effort to establish whether he was a victim of human trafficking, and
it did not approve of the fact that instead of elucidating this issue, they charged
him with cannabis production. The Court mentioned that the relevant information
was provided even by other state authorities and that the Crown did not consider
whether a relevant nexus had been established between the trafficking and the
criminal offence (rather, it repeatedly found that there was no clear evidence that
the first applicant had been trafficked) and it did not put forward any clear reasons
for reaching a different conclusion from that of the competent authority. According
to the Court, at the time of the first applicant’s arrest, the Vietnamese minors had
already been identified by the Crown Prosecution Service as a specific vulnerable
group and trafficked children as more reluctant to disclose the circumstances of their
exploitation.

The second applicant’s case was also connected to illegal cannabis production,
since he was arrested close to it. Even after the Crown Prosecution Service became
aware of the existence of circumstances giving rise to a credible suspicion that he
had been trafficked, the prosecution continued, and the competent authority was
not addressed until a year later. Two years later, the Crown Prosecution Service
reviewed the case in the light of information provided by National Society for the
Prevention of Cruelty to Children National Child Trafficking Advice and Information
Line and competent authority and decided that the second applicant was not a victim
of human trafficking. At this point the Court noted that based on the same facts, the
Crown Prosecution Service did not explain its opposing view to that of the competent
authority. It was also found difficult by the Court to reconcile with the finding of
both state organisations mentioned above that the second applicant had in fact been
trafficked into the United Kingdom. The Court thus concluded that the facts of the
case were sufficient to establish a positive obligation to take operational measures to
protect the second applicant, but he was prosecuted and pleaded guilty instead, and
even though he was subsequently recognised as a victim of human trafficking, the
prosecution continued without providing clear reasons for its opposing opinion.

Based on these considerations the Court decided that the United Kingdom had not
fulfilled its duty under Art. 4 of ECHR to take operational measures to protect both
applicants either initially as potential victims of human trafficking, and subsequently
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as persons recognised by the official authorities to be the victims of human traf-
ficking. Thus, the Court ruled that there had been a violation of Art. 4 of ECHR.

In the case of G. S. v. the United Kingdom®! the applicant — and adult woman — was
charged with being knowingly concerned with importation of cocaine on the basis of
the fact that she had been stopped by customs officers after arriving into Heathrow
Airport on a flight from Trinidad and twenty-three packets of cocaine were recovered
from her. The defence objected that her client had acted under duress through all
the relevant time as there had been threats of serious injury or death to her and (or)
her young son if she had refused to comply with the demand to smuggle drugs. The
applicant was convicted and sentenced to seven years in prison and recommended
for deportation. After applicant’s release from prison, she applied for asylum in the
United Kingdom and during the process, the deciding tribunal found out that the
applicant had been trafficked when she entered the United Kingdom carrying the
drugs. The same decision was then again provided by a competent authority. Later,
the applicant sought an extension of time to appeal against her conviction on the
basis that the new evidence undermined the safety of the conviction. Among this
new evidence there were the two above-mentioned decisions recognising her as a
victim of human trafficking, but also evidence concerning her physical and mental
state indicating that she was likely to be very vulnerable to exploitation and less able
to resist pressure at the time the offence had been committed, and last but not least,
a change in the law regarding victims of trafficking accused of criminal offences.

The Court of Appeal then refused the applicant’s leave to appeal, because it con-
cluded that neither the Warsaw Convention nor the Directive conferred a blanket
immunity from prosecution on victims of trafficking. Instead, the obligations of the
state required a careful and fact sensitive exercise of discretion by prosecutors as to
whether it was in the public interest to prosecute a victim of human trafficking or
not, mentioning the nexus between the crime committed by the applicant and the
trafficking as an obvious factor when exercising such a discretion.

In this case, the Court recalled the facts of the V. C. L. and A. N. v. the United
Kingdom> case and noted that in case of the current applicant there was no evi-
dence whether or not, at the time of her apprehension, she fell within the category
of persons at particular risk of being trafficked and that her arrest, charge, trial
and conviction was conducted before adoption of the Warsaw Convention and the
Directive (and only after that the National Referral Mechanism, through which
the competent authorities conduct their assessments in order to identify potential
victims of modern slavery and ensure that they receive the appropriate support was
adopted). The Court again mentioned that the applicant was charged, tried, con-
victed, and sentenced without a trafficking assessment having first been made by a
qualified person. Nevertheless, the Court of Appeal recognised that in fact she had

51 Judgment of 23 November 2021 in case of G. S. v. the United Kingdom, application no. 7604/19.
52 Judgment of 16. February 2021 in case of V. C. L. and A. N. v. the United Kingdom, applications nos.
77587/12 and 74603/12.
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been a victim of trafficking, and her leave to appeal was not refused because the
Court of Appeal disagreed with finding that she was a victim of human trafficking,
but rather because it found that at the time of the offence she had not been under
such a level of compulsion that her criminality or culpability was reduced to or
below a point where it was not in the public interest for her to be prosecuted.

As to the positive obligations of state under Art. 4 of ECHR, the Court highlighted
that these are — in case of contracting states of the Warsaw Convention — constructed
in the light of this treaty (or in case of Member States of the European Union by the
Directive), which does not forbid prosecution of the victims of human trafficking
itself, but only provides for the possibility of not imposing penalties on the victims of
trafficking for their involvement in unlawful activities to the extent that they have
been compelled to do so.

To sum up, these two cases brought forth two new requirements in Court’s as-
sessment of operational measures under Art. 4 of the ECHR.

The violation of Art. 4 of the ECHR would be found in situations where criminal
prosecution is conducted against an individual whose status of victim of human traf-
ficking is not considered at all or when competent state authorities come to a con-
clusion that the applicant was or might have been a victim of human trafficking, but
its criminal prosecution continues without convincing explanation of the opposite
view on applicant’s status of victim. On the other hand, the violation of Art. 4 of the
ECHR would not be found in cases where the status of an individual as a victim of
human trafficking was assessed with the conclusion that he/she is a victim of human
trafficking, but the level of his/her compulsion to commit a crime (as a consequence
of such a status of victim) did not reach the exculpatory level.

4. Criminal liability of the victims of human trafficking

If we consider all the aforementioned information, we can draw a few starting
standpoints for a further analysis.

First, there has not been a requirement for an absolute, total, categorical im-
munity of the victims of human trafficking from criminal prosecution and/or
criminal liability neither in the relevant international or EU documents nor in the
case law of the Court (and as far as we know, of the CJEU as well) so far. On the other
hand, the states have not enjoyed an unlimited margin of appreciation on this issue,
so some form of immunity has to be available.

Second, the legal construction of the requirement for some form of immunity
which can be found in the Warsaw Convention, in the Protocol 2014 and in the Di-
rective is configured in such a way that the states should develop a system in which
their authorities are entitled not to prosecute/punish a victim of human trafficking.
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It is thus clear that the relevant provisions of the international conventions are not
self-executing® and the relevant provision of the Directive has not direct effect.>*

Third, the Court places this requirement among the bundle of protective pos-
itive obligations that the Contracting States have towards the victims of human traf-
ficking, but it does not divert from the firstly mentioned standpoint, i.e. from the
relative nature of this requirement.

Fourth, the concrete form of the implementation of non-prosecution/non-penali-
sation requirement should take into consideration the nexus of the coercion with the
status of the perpetrator as a victim of human trafficking, the basic principles of the
legal order of the state, and the impact of the criminal proceedings on the fulfilment
of the protective part of the positive obligation of the state towards such a victim.

Fifth, a breach of the Art. 4 of the ECHR may arise also in a situation in which a
prosecution was launched against a person whose status as a (non-)victim of human
trafficking had not been sufficiently clarified first.

First of all, we would like to address the issue of categorisation (classification) of
the non-prosecution/non-penalisation obligation. Unlike the Court, we are leaning
towards a conclusion that the obligation of the state to protect the victims of human
trafficking constitutes not merely a component of its broader protective obligations,
but rather that it is a separate negative obligation of the state. This conclusion is sup-
ported by the fact that a breach of this obligation may occur only if the state takes
active steps towards the victim (prosecution, penalisation); if no action is taken, no
breach occurs. The Court itself admits in V. C. L. and A. N. v. the United Kingdom®>
that the reason why it considers this issue to be a part of the protective positive ob-
ligations is the detrimental effect of the ongoing criminal proceedings and possibly
also of the imposed sanction (the Court specifically names incarceration) on the
victim’s recovery from the traumatising experience of being trafficked and its af-
termath. This approach uncovers that the only contribution of the non-prosecution/
non-penalisation requirement to this bundle of positive obligations consists of the
prosecution/penalisation not happening, so it is in fact a negative obligation of the
state to refrain from a certain activity. We understand the Court’s incentives to as-
cribe this requirement among the protective positive obligations, but to be frank, we
do not think that the Court’s argumentation for this conclusion is very convincing.

Tying the non-prosecution/non-penalisation requirement to the well-being of the
victim creates a huge niche for the slippery slope argument - if the prosecution of a
victim of a crime breaches his/her human rights just because it can be detrimental
to the his/her coping (healing, rehabilitation) process and if it is an obligation of the
state to accept that because it was the state who failed to fulfil its preventive obli-
gation not to let the victim be subjected to victimisation in the first place, then why

53 See more in detail e. g. Enabulele, Okojic, 2016, pp. 1-37.

54 See e. g. Davies, Van Munster, Diisterhoft, 2023, p. 84.

55 Judgment of 16 February 2021 in case of V. C. L. and A. N. v. the United Kingdom, applications nos.
77587/12 and 74603/12.
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the same courtesy should not be paid basically to every other victim of any other
crime who commits a crime with any relation to the victimisation process? The same
premise (detrimental effect on the rehabilitation process unjustified by the fact that
the state failed to prevent victimisation) is valid also in cases in which the victim
of a crime takes revenge against the perpetrator, commits another crime as a stress
response to the fact of his/her own victimisation etc.

If we accept this argumentation line, the way to use it as a backing of a claim
for criminal immunity of e.g. a victim of a rape or grievous bodily harm, who later
kills the perpetrator out of frustration, is open. It is undebatable that in such a situ-
ation the state failed to fulfil its own positive obligation to prevent the victim from
being victimised guaranteed by the Court’s case law (see e. g Osman v. the United
Kingdom®®). However, we do not share the view that this thought is reserved only
for cases in which the victim of the other crime also enjoys a protection guaranteed
by a protective positive obligation of the state to conduct an effective investigation
once the prevention failed, but in these cases the downside of the Court’s approach
is most ostensible.

Apart from that, the basic presupposition of the Court’s approach does not limit
the immunity of the victim just to crimes with a close link to the conditions of the
trafficking and the victim’s role in it. After all, the rehabilitation process of the
victim can be disrupted by a criminalisation for a totally unrelated crime (e.g. if
the victim does not commit a crime like production of narcotics for which she/he
was trafficked, but takes his/her frustration from the bad living conditions in the
narcotics production facility out on a co-victim or an animal by torturing them).

We would thus favour the conclusion that the non-prosecution/non-penalisation
requirement is a standalone obligation under Art. 4 of the ECHR, which is condi-
tioned upon the other applicable international legal documents, here namely by the
Warsaw Convention. The utility of this requirement would be more restrained this
way, because it would limit its use, but it would prevent unexpected consequence
and hardly controllable spreading to other categories of criminal activity with the
analogic rationale.

Apart from this argumentation thread, the obligation in question may be also
perceived as an integral part of the broader duty to conduct an effective investi-
gation. However, we believe that that is not the case, as the obligation not to crimi-
nally prosecute or punish the victim can be pretty easily divorced from the obli-
gation to effectively investigate the traffickers - it is quite plain to see that effectively
investigating and prosecuting the organisers of human trafficking is not in any way
dependent on the victims not being prosecuted at the same time.

Treating the aforementioned obligation as a standalone negative one can prove
practical by distinguishing the particular obligations of the state more precisely,
thus enabling a more accurate scrutiny in individual cases. It is not hard to imagine

56 Judgment of 28 October 1998 in case of Osman v. the United Kingdom, application no.
87/1997/871/1083.
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that the state might honour the victim’s right under Art. 4 of the ECHR in its positive
procedural limb by efficiently prosecuting the traffickers while breaching its passive
procedural limb by prosecuting and punishing the undeserving victim as well, or
vice versa.

However, there might be a hidden reason why the Court considers the non-pros-
ecution/non-penalisation requirement as a part of the positive obligation tied to Art.
4 of the ECHR - as we have already mentioned above, the Court correctly recognises
that human trafficking is not explicitly covered by the ECHR or its Protocols, so the
supplementary use of the Warsaw Convention and the Palermo Protocol is necessary.
In this context, the Warsaw Convention is the only document that includes the non-
prosecution/non-penalisation clause. If the basic human trafficking requirement is
to be derived from this Convention when applying the ECHR in the praxis of the
Court, the concrete form of the immunity of the victim — as we have also already
explained above - is basically in the hands of the state.

That is not a position that the Court would be comfortable in, as it needs to
secure that the reasons not to prosecute in principle related to human rights may
trump any other public interest considerations that otherwise the states might be ap-
plying. Even this argument does not appear to be much convincing to us. Although it
is undoubtedly founded on a genuine wish to promote as high level of human rights
protection as possible, it throws the baby out with the bathwater, as we have dem-
onstrated above.

To proceed to more practical issues, we believe that the aforementioned stand-
points are to be interpreted in such a way that the impunity of the victim according
to the valid international law is not supposed to be absolute and that not only the
protection of the interests breached by the victim’s crime may be given priority in-
cluding the victim’s criminal liability (as a principle, none shall be awarded a right to
victimise another human being just because they were victimised in the first place),
but also that the criminal law provision as a general rule applies to the victims of
human trafficking as well, while their impunity is an exception for which certain
conditions resting in necessity, connection to the victim status and proportionality
must be met.

Impunity must thus be evaluated always against the fact of each individual case.
After the analysis of all the abovementioned legal documents and the Court’s case
law, we believe that the assessment in which the non-prosecution/non-penalisation
requirement shall be conducted consists of two steps. In the first one, the victim
status has to be established after a due collection and inspection of all relevant
facts in cooperation with official public authorities specialised in human traf-
ficking. By skipping or neglecting this step, every subsequent partial step is compro-
mised. If a victim status is established, the following aspects should be taken into
consideration:

I) the nexus between the crime and the victim status,

II) the intensity of the coercion,

ITIT) the reasonably expected consequences of not committing a crime,
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IV) the personal situation of the victim and of the trafficking settings,
V) the nature and severity of the crime.

Ad (D) the nexus between the crime and the victim status, eventually the traf-
ficking situation as such comes in a much broader spectrum than it may appear
at a first glance. If the crime committed by the victim is the genuine core of the
trafficking situation, it is a strong argument for impunity. E.g the victim produces
narcotic drugs, engages in illegal prostitution etc., which is exactly what he/she
has been trafficked for. The same applies for situations where the crime arises as a
necessary and inevitable by-product of the core of the trafficking (for example usage
of counterfeited documents, illegal trespassing or occupying property of another
person, because the traffickers use illegally an abandoned real estate as a place of
residence for the victims) or where the victim is forced by the traffickers into a po-
sition of responsibility (e.g. to supervise the other victims or to organise some parts
of the criminal activity),”” in which he/she commits a negligent crime (e.g. he/she
causes an accident) or even an intentional one directly caused by the conditions
created by the traffickers (e.g. a victim forced to prostitution harms his/her violent
client outside the conditions of necessary defence). In our opinion, this is similarly
valid when the core of the trafficking is not a crime on its face (e.g. field labour). All
these situations have in common that they are a direct and voluntary consequence
of the trafficker’s acting.

These would be the most typical situations, but they do not exhaust all of the
thinkable spectrum, as the victims of human trafficking may divert from the core
of the trafficking in their criminal behaviour. For example, a victim may commit a
crime against its traffickers in order to escape from them, which need not be always
covered by classical justifications as necessary defence or extreme necessity (e.g. the
victim slicks the throats of its guardians in their sleep), or she/he may commit a
crime out of frustration generated by the desolate living condition she/he has been
cast into and target another co-victim or even just a random person totally unrelated
to the trafficking. In these situations, the nexus between victim status and the crime
is still present, but the impunity is not so strongly supported by it, because the in-
terests of the others must be taken into consideration.

Third group of generic situations is formed by scenarios in which the victim
deliberately commits a crime to unnecessarily improve his/her living conditions or
his/her position in the traffickers’ ring even though nobody forces him/her to it, sac-
rifices the interests of the co-victims for his/her own unnecessary profit, just abuses
the circumstances out of a subjective lust for aggression etc. In these situations, the
link between the victim status and the crime should play no role, as it was breached
by the victim’s own decision.

Ad (II) The intensity of the coercion also plays a crucial role. If the act of the
victim is committed under conditions of general justifications or defences (typically

57 So called ‘chain of abuse’ situation - see Piotrowicz, Sorrentino, 2016, p. 686.
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vis absoluta or extreme necessity), there is no need for special considerations about
the non-prosecution requirement, because the act would not be a crime even when
committed by anybody else outside a trafficking situation (e.g. if the victim damages
a door of a house in which she/he has been locked to free himself/herself, injures
traffickers when defending herself/himself or another victim etc.).

However, it is clear that the general justifications/defences concepts may turn
out to be insufficient in specific trafficking context, especially due to the frequent
requirement of imminence or proportionality or a high standard for coercion if it is
supposed to exclude criminal liability (typically vis compulsiva).>® The impunity of
the victim (or grounds for a corresponding procedural solution) may thus be given
also in situations in which the compulsion did not reach the threshold necessary for
a general justification.

In cases in which the compulsion does not amount to a direct threat of death,
grievous bodily harm or other serious consequence for the victim, all relevant factors
have to be taken into consideration, especially the severity of the threat, imme-
diate consequences of not obeying, the long-term consequences of not obeying (see
below), the seriousness of the crime to which the victim is compelled, whether the
compulsion is targeted at the victim or somebody else etc. The fact whether the com-
pulsion was direct or indirect, physical, verbal or even just psychological (based on
position of power or fear due to victim’s vulnerable position), should also not play
any role in this consideration, the only relevant fact is how the concrete victim eval-
uates the concrete situation.

Ad (III) This criterion should apply not only in situations in which there is a
direct or indirect coercion by the traffickers (even though that can be expected to be
the most typical situation), but also when the victim commits a crime due to being
forced to it by the general conditions or a specific conjunction of conditions (e.g. the
above-mentioned victim forced to prostitution who has harmed a violent client).
Under this criterion, not only the direct outcomes of the not committing should be
weighted (if the victim fails to act, she/he will suffer a harm, die etc.), but also the
long-term ones (should the victim not take action, he/she will be transferred to a
much hazardous, exhausting or health-exploiting work, his/her food rations will
be restricted in a following period which will gradually but strongly affect his/her
ability to fulfil the assigned activity over a course of time etc.).

What should also be duly assessed is the scope of the impact of not committing,
i.e. whether it will affect only the single victim or also some of the others or all of
them (e.g. whether the traffickers apply such brutal methods as collective punish-
ments or decimations). On the other hand, if non-compliance with the coercion can
only result in losing privileges that the victim has apart from the other victims, the
loss of chances to such privileges or to rise in the structure of the victims (or even

58 As in infamous Dutch Mehak case (see Esser, 2017, pp. 77-80., or Piotrowicz, Sorrentino, 2016, pp.
688-689.).
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the trafficking ring) and these privileges are not necessary for survival, the impunity
requirement might not apply.

Ad (IV) The personal situation of the victim as well as the overall trafficking set-
tings needs to be thoroughly examined. The situation of the victim comprises of her/
his general condition, health, psychic resistance etc., as well as the stringency and
intrusiveness of the victim status (e.g. if the victim is subjected ‘only’ to forced labour
or straight to slavery). If the victim is especially vulnerable (due to age, disability,
gender etc.) or is more vulnerable in comparison to the other victims, a special sensi-
tivity should be deployed and greater tolerance for his/her acts should be provided.

Regarding the objective trafficking context, aspects like the professionalism, or-
ganisation and size of the trafficking ring and the trafficking operation, its focus
(especially the gravity of the core trafficking activity indicating how far the ring
is probably willing to go to achieve its goals and not to compromise its existence),
brutality of the traffickers, their strategy applied towards the victims (e.g if they
are allowed to cooperate and support one another or if they are set against each
other or completely separated),> the sophistication of covering its illegal activities,
the extent of its internationality and relations to the public authorities (e. g if there
is a structural bribery or favouritism at place, or on the other hand if the ring has
already been investigated by the official authorities etc.) in the place where the core
trafficking activity is taking place etc. should be observed. These considerations are
necessary to evaluate how much the victim was at risk of a serious harm or abuse,
how probable an escape or a rescue from the outside was etc. The outcomes of this
partial analysis shall contribute to the overall evaluation whether the victim’s act
was necessary and proportionate against its complex background.

Ad (V) The nature and severity of the crime reflect the proportionality principle
which is present in most applicable justifications or defences. As stated above, we
do not need or should contemplate on the general justification or defences in this
context (e. g to solve the eternal question whether sacrificing a live of one person
is justifiable if it saves the lives of five others under the conditions of extreme ne-
cessity), because if general justification or defences apply, the impunity requirement
is fulfilled without any doubt, even if these legal constructs are not designed purely
for the human trafficking situations.

In the situations not covered by the general justifications or defences, the nature
and severity of the crime committed should play a specific role of corrective measure
or mean of moderation. Especially if the crime impinges upon the rights of other
individuals, the high severity of the crime may override the impunity requirement
even if most of or even all the other criteria speak for it. E.g if a victim kills an in-
nocent passer-by due to a frustration completely caused by the conditions, he/she has
been put to by the traffickers, we do not believe that there is any room for a complete
impunity consideration.

59 For more examples see Zimmerman, Pocock, 2013, p. 267ff.
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Naturally, the middle part of the spectrum of crimes is quite broad according to
their severity and the thoughts whether the severity of a certain crime already ex-
cludes the full impunity of its perpetrator — victim of human trafficking are bound to
occur. Especially in these cases, their nature shall be thoroughly examined, namely
whether they left a victim behind or not (if only an abstract interest of the society was
breached, e.g. by using counterfeited documents or currency, the full immunity of the
victim should in principle be given), if there was a victim, whether it was the trafficker
or not, whether the crime was provoked etc. Attacks against the traffickers should be
met with a greater leniency than attacks against third unrelated subjects or even co-
victims (although, as already mentioned, the victims should never have a carte blanche
even against the traffickers, who are subjects to human rights as well).

On the other hand, attacks against the third parties or even against the co-
victims shall significantly raise the bar of the other criteria for impunity. Even when
duly acknowledging all the specifics of the unfortunate situations of the victims, they
in principle cannot outbox the protection of the interest of other people (the more if
they are the co-victims), especially (but not limited to) if those interests enjoy human
rights guarantees (e.g. Art. 2, Art. 3, Art. 8 of the ECHR). In extreme (and rather hy-
pothetical) cases, the severity might be so high that it blocks the full impunity even
if the crime committed presents the core of the trafficking activity (e.g. committing
mass atrocities on a civil population during an armed conflict by a victim of human
trafficking).5°

In principle, each of these criteria may exclude the victim’s impunity if it is not
fulfilled in a sufficiently convincing manner (the nexus is absent or is too loose, the
coercion is absent or is of insufficient intensity, there were no or only negligible
immediate or enduring adverse consequences for the victim as a result of non-com-
pliance, the personal situation of the victim and the overall trafficking context did
not dictate the commission of a crime or the severity of the crime was too high),
but if neither of them counters the impunity per se, they all need to be complexly
assessed separately and in their mutual connections and context. In such a situation,
none shall have an a priori dominance over the other.

In each case, all these criteria should be interpreted from the victim’s point of
view ex ante with a special consideration for the specific psychical state of the victim,
the availability of the relevant information to him/her, her/his subjective prospect
etc. If the result of this extremely intricate analysis results against the impunity of
the victim (because a single criterion was not sufficient or as a joint outcome of all of
them taken together), all the criteria should be once more taken into consideration
when sentencing. Even in the cases in which the victim is found guilty, they may call
at least for the application of general (or even specific) legal tools for mitigating the
punishment, imposing alternative sanctions or withdrawing from the imposition of
a sanction at all.

60 For a list and evaluation of typical criminal activities that are victims of human trafficking being
exploited, see Rodriguez-Lépez, 2020, pp. 2-6.
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5. Conclusions

The question whether the victims of human trafficking should be prosecuted
or even punished is not a dichotomy, meaning that it cannot be simply answered
by ‘yes’ or ‘no’. As any other situation where there is a conflict between two indi-
vidual interests (of a victim of human trafficking and victim of its criminal offence
or public interest) it calls for a careful consideration and evaluation of all relevant
facts of the case. The case law of the Court as well as the Warsaw Convention and
the Directive which the Court reflects, do not require an absolute, total, categorical
immunity of the victims of human trafficking from criminal prosecution and/or
criminal liability.

Thus, criminal prosecution or even penalisation of such victims does not auto-
matically lead to a breach of Art. 4 of ECHR. The question of whether the absence of
clear domestic legal provisions regarding such non-prosecution/non-penalisation of
the victims of human trafficking would - in case of prosecution or even punishment
of such victims — automatically lead to the determination of a violation of Art. 4
of ECHR must be also answered negatively, because it requires a thorough, careful
analysis.

According to our conclusions, the Court’s case law provides a basic two-steps
scheme for evaluating the non-prosecution/non-penalisation requirement, which we
have enriched for other important aspects that cannot be omitted.

First, it is establishing the victim’s status after a due collection and inspection of
all relevant facts in cooperation with official public authorities specialised in human
trafficking. If the victim status is established, the second step consisting of careful
consideration of five aspects — the nexus between the crime and the victim status
(D), the intensity of the coercion (II), the reasonably expected consequences of not
committing a crime (III), the personal situation of the victim and of the trafficking
settings (IV) and the nature and severity of the crime (V) - follows. The paper pro-
vides a detailed analysis of each relevant aspect with necessary explanation and
examples in order to convincingly decide whether the impunity of the victim in each
individual case was established and its criminal prosecution or even punishment
would constitute a violation of Art. 4 of the ECHR.
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CHAPTER 7

THE RIGHT TO LIBERTY AND SECURITY WITH
SPECIAL REGARD TO CENTRAL EUROPE
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Abstract

This paper examines the application of the right to liberty and security, as guar-
anteed by Article 5 of the European Convention on Human Rights (ECHR), within
the specific context of Central Europe. Through an analysis of key European Court of
Human Rights (ECtHR) case law involving Romania, Poland, Slovakia, Hungary, and
Croatia, the study explores the Court's interpretation and enforcement of this fun-
damental right. The paper delves into critical issues such as the distinction between
deprivation of liberty and restriction of movement, the lawfulness and duration of
pre-trial detention, procedural safeguards for detainees, and the specific protections
afforded to vulnerable groups, including individuals with mental disabilities and
asylum seekers. Landmark cases are dissected to illustrate the ECtHR's robust ap-
proach to preventing arbitrary detention and ensuring judicial oversight. The
analysis reveals the significant impact of the Court's jurisprudence on the domestic
legal systems of these post-authoritarian states, highlighting both the progress made
in protecting individual liberties and the persistent challenges in balancing state
security interests with fundamental human rights. The paper concludes that the EC-
tHR's role remains indispensable in upholding the principles of the Convention and
fostering a common standard of human rights protection across the region.
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1. Introduction

The right to liberty and security, enshrined in Article 5 of the European Con-
vention on Human Rights (ECHR), stands as a fundamental safeguard against arbi-
trary detention and a cornerstone of democratic societies. This fundamental right
guarantees every individual’s protection from unlawful confinement, ensuring that
individuals are not deprived of their liberty except in accordance with the law and
for legitimate purposes. In the context of Central Europe, the application of Article
5 has taken on particular significance, given the region’s historical and political
trajectory.

Central European countries, emerging from the shadows of authoritarian re-
gimes in the late 20th century, embraced the ECHR as a beacon of democratic values
and a tool for protecting individual liberties. However, the implementation of Article
5 has not been without challenges. Concerns have particularly arisen regarding the
use of pre-trial detention, the treatment of persons with mental disabilities, and the
treatment of migrants and asylum seekers. These concerns underscore the need for
thoroughly examining the application of Article 5 in the Central European context.

Central European States have faced a delicate balance between safeguarding
national security and protecting individual rights. Pre-trial detention, a particularly
contentious issue, has been used to combat organised crime and terrorism. While
acknowledging the legitimate concerns underlying its use, the European Court of
Human Rights (ECtHR) has consistently emphasised the need for pre-trial detention
to be applied in a strictly controlled manner, with strict safeguards against arbitrary
confinement.

The application of Article 5 in Central Europe has evolved over time, reflecting
the region’s political transformation and its commitment to European human rights
standards. The ECtHR, as the ultimate arbitrator of the ECHR, has played a crucial
role in shaping the interpretation and application of Article 5, ensuring that the right
to liberty and security is upheld in line with fundamental human rights principles.

Although progress has been made, there remain areas for improvement in
Central Europe. Continued attention to pre-trial detention practices, the proper ap-
plication of counter-terrorism measures and the humane treatment of migrants and
asylum seekers are essential to ensure that the right to liberty and security is fully
respected in the region. As Central European States continue to integrate into the
European Union, adherence to the ECHR’s standards will be crucial for upholding
the fundamental rights of all individuals. The ECtHR’s role as a guardian of human
rights will remain indispensable in safeguarding the right to liberty and security in
Central Europe.

This paper shall focus on the analysis of major ECtHR’s case-law involving the
following 5 countries: Romania, Poland, Slovakia, Hungary and Croatia. In cases
involving some of these countries, Article 5 has been observed in contexts beyond
formal arrest and detention, such as transportation of individuals to hospitals by
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paramedics and police officers (Aftanache v. Romania),' confinements in transit zones
at airports (Shamsa v. Poland;> Mogos and Others v. Romania)® and land borders (Ilias
and Ahmed v. Hungary;* R.R. and Others v. Hungary®); interrogations at police sta-
tions (Cazan v. Romania;® Creangd v. Romania’); house searches (Stdnculeanu v. Ro-
mania®) and national lockdown imposed due to the COVID-19 pandemic (Terhes v.
Romania®).

2. Literature Overview

There are countless academic debates about the various aspects of Article 5
ECHR.! It addresses the fundamental principles such as the presumption of inno-
cence discussed in the context of pre-trial detention, which the ECtHR allows to be
used more than necessary and even punitively.!

Recent literature on the right to liberty and security mainly focuses on the re-
lationship between anti-terrorism measures and liberty and security.!? In Central
European countries, there were hardly any terrorist attacks, but they adopted anti-
terrorism legislation in the context of harmonisation with the trends in European
and international law. The major topic discussed in some countries (e.g. UK)'® was
how anti-COVID pandemic measures and legislation deprived individual liberties,
but this subject was entirely neglected in most European countries despite the fact
that some of them had excessive anti-pandemic measures (e.g. Serbia’s lockdown of
the elderly).

The greatest challenge, however, concerns balancing the right to liberty and se-
curity with the need for security measures to address threats to public safety and na-
tional security, which was discussed by Bachmann and Sanden.! They argue that the
current framework under Article 5 of the Convention is insufficient to address these

Aftanache v. Romania, 2020.

Shamsa v. Poland, 2003.

Mogos and Others v. Romania (Dec.), 2004.

Ilias and Ahmed v. Hungary (GC), 2019

R.R. and Others v. Hungary, 2021.

Cazan v. Romania, 2016.

Creangd v. Romania (GC), 2012.

Stdnculeanu v. Romania, 2018.

Terhes v. Romania (Dec.), 2021.

See e.g. Patel, 2005; Macken, 2006; Dickson, 2009; Stevens, 2009; Nordin and Akther, 2015; Lach,

2021; Nisanci, 2021; Snacken, 2022; Johansen, 2022.

11 Stevens, 2009.

12 See e.g. Waldron, 2003, pp. 191-210; Taylor, 2003, pp. 25-31; Lewis, 2005, pp.18-30; Aradau,
2008, pp. 293-314; Payne, 2011, pp. 773-800; Bigo, 2016, pp. 263-288.

13 Pugh, 2020, pp. 1-14.

14 Bachmann and Sanden, 2017, pp. 320-336.
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challenges. They propose amendments to the Convention to provide a more flexible
framework for balancing these rights. Bachmann and Sanden also suggest that the
States should implement general time limits for detention in immigration detention
centres, distinguish remand detainees from criminal offenders, and provide access
to legal counsel for detainees.’® According to Crocker, to achieve this balance, the
key issue is who makes the decisions regarding liberty and security.!® On the other
hand, Neocleous argues that the idea of a balance between security and liberty is
a myth.'” In any case, as Gearty correctly points out, “the human rights approach
to liberty and security raises the right issues, focuses on the key questions, and in-
vites a conversation about freedom and security of a sort that represents real moral
progress”.!®

The ECtHR’s rulings have not always been consistent in relation to Article 5.
For instance, in cases involving the detention of asylum seekers, the ECtHR has
been accused of giving too much room for manoeuvre to States, potentially compro-
mising the right to liberty.”® This inconsistency raises questions about the balance
between State security and individual freedoms, a central issue in contemporary
legal scholarship.

There is no literature analysing the ECtHR case law on the right to liberty and
security in a particular European region. There are, however, articles on upholding
Article 5 in a particular Central European country (e.g. Romania).?® This paper aims
to fill the gap to analyse the most important ECtHR case-law on Article 5 of the Con-
vention developed in cases involving the selected European countries.

3. Cases concerning the scope of application of Article 5

3.1. Creanga v. Romania

The main purpose of Article 5 is to prohibit arbitrariness in deprivation of the
physical liberty of each individual. The relationship between Article 5 and Article 2
of Protocol No. 4, the relevance of legal conclusions of domestic authorities and the
range of criteria for determining whether a person was deprived of his or her liberty
or not, was addressed in the landmark case of Creanga v. Romania.*

15 Ibidem.

16 Crocker, 2011, pp. 1511-1544.

17 Neocleous, 2007, pp. 131-149.

18 Gearty, 2010, p. 22.

19 See e.g. Costello and Mouzourakis, 2016.

20 Pirnutd, Arseni and Dréghici, 2010, pp. 111-116.
21 Creangd v. Romania (GC), 2012.
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The case is about a Romanian police officer, Mr Creanga, who was summoned to
appear before the National Anti-Corruption Prosecution Service (NAP) to be inter-
rogated. Following his interrogation, Mr Creanga was detained in the NAP premises
for an unexplained period of one day. The Romanian Government argued that Mr
Creanga was not detained but was free to leave the NAP premises at any time. The
ECtHR ruled that Mr Creanga was indeed deprived of his liberty during this period,
as he was under the control of the authorities and was not free to leave. The ECtHR
found that the Romanian Government had failed to demonstrate that Mr Creanga
was in fact free to leave the premises, and therefore concluded that his detention was
unlawful. The ECtHR’s judgment in Creanga v. Romania provides valuable insights
into the interpretation and application of Article 5 of the ECHR.

First, in this case the Court confronted the deprivation of liberty with mere
restrictions on liberty of movement. The ECtHR made a distinction between the
deprivation of liberty, which falls under Article 5, and mere restrictions on liberty
of movement, which are governed by Article 2 of Protocol No. 4 to the ECHR. De-
privation of liberty involves a significant interference with an individual’s freedom
of movement and autonomy, while mere restrictions on liberty of movement may be
imposed for legitimate reasons.

Second, the Court provided an autonomous assessment of the deprivation of
liberty. The ECtHR asserted its independent role in assessing whether any deprivation
of liberty has occurred. The Court clarified that it does not automatically defer to
the legal conclusions of domestic authorities on this matter. Instead, it undertakes an
autonomous assessment based on the specific circumstances of each case.

Third, the Court observed multi-factorial approach to the deprivation of liberty.
The ECtHR emphasised the need for a comprehensive assessment of all relevant
factors to determine whether any deprivation of liberty has taken place. These factors
include the type of measure applied, its duration, the effects it has on the individual
and the manner of its implementation.??

Fourth, the Court highlighted the significance of the general principle of legal
certainty (lex certa) in the context of deprivation of liberty. It stressed that domestic
law must clearly define the conditions for the deprivation of liberty and ensure that
the law is predictable in its application. This is to ensure that individuals can ad-
equately understand the legal consequences of their actions and avoid arbitrary de-
privation of liberty.??

Finally, the Court observed that the concept of “arbitrariness” in Article 5 ex-
tends beyond mere legal nonconformity. A deprivation of liberty may be lawful
under domestic law but may still be arbitrary and thus violate the Convention.?* This
aspect acknowledges the Court’s role in ensuring that the deprivation of liberty is not
exercised in an unreasonable or capricious manner.

22 Ibidem, para. 91.
23 Ibidem, para. 120.
24 Ibidem, para. 84.
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3.2. Ilias and Ahmed v. Hungary?

The European Court of Human Rights (ECtHR) has grappled with the intricate
distinction between a mere restriction on liberty of movement and a deprivation
of liberty in the context of confinement of foreigners in airport transit zones and
reception centres for the identification and registration of migrants. In the Grand
Chamber judgment in Ilias and Ahmed v. Hungary, the Court established a framework
for assessing this distinction, emphasising the interplay of various factors specific to
each case.

In this case, the Court observed whether the confinement of Bangladeshi nationals
in the transit zone for 23 days constituted a deprivation of liberty within the meaning
of Article 5. The Grand Chamber judgment?® held that it was a deprivation of liberty
in violation of Article 5 § 1 because it was performed solely by virtue of an elastically
interpreted general provision of the law without any formal decision of the authorities.
The Grand Chamber, however, found that violation claims concerning Article 5 881
and 4 were inadmissible in this case. Stoyanova argued that this judgment constituted
a further erosion of the protection of asylum seekers under the Convention “to the
point that restrictions imposed upon asylum-seekers might not even be qualified as
deprivation of liberty worthy of the protection of Article 5”.%

The Grand Chamber identified four key considerations in determining whether
a person’s confinement constitutes a deprivation of liberty. The first one concerns
an individual’s situation and choices, where the Court assesses the applicant’s per-
sonal circumstances, including their reasons for seeking asylum and their ability
to exercise consequential choices regarding their movements. The second one con-
cerns the applicable legal regime, in which the Court examines the legal framework
governing the confinement, including the purpose of the regime and the extent to
which it allows for exceptions and safeguards. The third one concerns duration and
procedural protection where the Court considers the length of confinement and the
existence of procedural safeguards, such as access to legal representation and the
opportunity to challenge the confinement. The fourth one concerns the nature and
degree of restrictions. The Court assesses the actual restrictions imposed on the ap-
plicant’s freedom of movement and the extent to which they affect their ability to
make personal choices.?®

The Grand Chamber took a ‘practical and realistic’ approach to conclude that
the applicants could make a choice to go back to Serbia, in spite of the fact that they
could not do so lawfully. At the same time the Grand Chamber found that Hungary
violated Article 3, as it failed to make a thorough examination of the risks the appli-
cants could face in Serbia. This contradiction can only be understood in the context

25 Ilias and Ahmed v. Hungary (GC), 2019.

26 Ilias and Ahmed v. Hungary, 2017.

27 Stoyanova, 2019.

28 Ilias and Ahmed v. Hungary, 2017, para. 217.

184



THE RIGHT TO LIBERTY AND SECURITY WITH SPECIAL REGARD TO CENTRAL EUROPE

of the theory of legal realism, which “exposed the role played by politics in judicial
decision-making and, in doing so, called into question conventional efforts to anchor
judicial power on a fixed, impartial foundation.”? In this case, unfortunately, the
Grand Chamber was obviously overwhelmed by the political consequences of its
ruling rather than focusing on whether the individuals’ right to liberty was violated.

3.3. The case of N. v. Romania®

In N. v. Romania, the Court grappled with the delicate balance between protecting
the liberty of individuals and ensuring the necessary care for those with mental
health issues. The Court’s judgment highlighted the importance of ensuring that the
confinement of persons with mental disorders, particularly in the absence of medical
treatment, remains justified and subject to stringent procedural safeguards.

The case focused on the continued detention of the applicant, N., who was de-
tained in a psychiatric hospital following his arrest on suspicion of child sexual
abuse. Despite the discontinuation of criminal proceedings against N., he remained
institutionalised for over a decade. N.’s continued detention was upheld by judicial
decisions, even after finding that in principle the applicant should have been released
from hospital, because there was no available suitable facility for his treatment.
Although N. had agreed to remain in detention until there was an appropriate so-
lution to his situation, the Court found that N.’s continued detention after the release
order was arbitrary, emphasising that even voluntary surrender does not deprive
individuals of their right to liberty.

The Court also addressed the scope of Article 5(1)(e) of the European Convention
on Human Rights (ECHR), which allows for the confinement of mentally disordered
persons for the sake of their own protection or the protection of others. The Court
held that this measure must be strictly justified by the severity of the person’s mental
health condition and the necessity to protect them or others.*

Furthermore, the Court emphasised the right of individuals confined in psychi-
atric institutions to access a court and be heard, either in person or through repre-
sentation. This right is particularly crucial in proceedings related to the continu-
ation, suspension or termination of their confinement. The Court noted that, unless
there are exceptional circumstances, individuals in this situation should receive legal
assistance to effectively exercise their rights.*?

Unlike in the previous case, in this landmark ruling the ECtHR reminded us that
the right to liberty is too important for individuals with mental disabilities to be
deprived of protection by the Convention by merely consenting to their detention.

29 Bybee, 2005, p. 76.
30 N. v. Romania, 2017.
31 Ibidem, para. 151.
32 Ibidem, para. 196.
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4. Specific provisions of Article 5: Pantea v. Romania*

Pantea v. Romania is the type of case which is ideal for students to study the
various provisions of Article 5 of the Convention. In this case, the Court condemned
Romania for five violations of Article 5. The case concerns Romanian lawyer Alex-
andru Pantea who was involved in an altercation with an individual who sustained
serious injuries. He was subsequently arrested and remanded in custody, initially
under the order of a public prosecutor, and later under the order of a judge, which
subsequently expired. He requested to be released, and after 3 months and 28 days he
was released. During his detention, Mr. Pantea alleged that he was savagely beaten
by his fellow-prisoners at the instigation of the prison staff. He was also made to lie
under his bed, immobilised with handcuffs, for nearly 48 hours. Additionally, he
was transferred to another prison in a railway wagon, where he was denied medical
treatment, food, and water for several days. This worsened his condition as he had
multiple fractures. A lawsuit in which Mr Pantea requested compensation for his un-
lawful detention was dismissed by the Court of First Instance due to expired statute
of limitations. Besides the obvious violations of Article 3, the Court found the fol-
lowing violations of Article 5 by Romanian authorities with regard to Mr. Pantea:

Article 5 § 1 (c): Romania’s failure to comply with the “procedure prescribed by
law” at the time of Pantea’s arrest violated his right to liberty;

Article 5 § 1 (c): Mr. Pantea’s continued detention after the validity of the warrant
committing him to prison had expired violated his right to liberty;

Article 5 § 3: The public prosecutor who ordered Mr. Pantea’s detention was not
a judge within the meaning of Article 5 § 3, and Mr. Pantea was not brought before
a judge or other officer satisfying the requirements of the third paragraph of Article
5 within a prompt period;

Article 5 § 4: It took three months and 28 days before any court ruled on Mr.
Pantea’s request for release, which was not sufficiently expeditious’; and

Article 5 § 5: Romania did not secure Mr. Pantea’s effective enjoyment of the
right to compensation for unlawful detention with a sufficient degree of certainty.

In this case, the Court emphasised judicial control as a cornerstone of Article
5 § 3. Mere access to a judicial body is not sufficient to satisfy the requirements
of Article 5 § 3. Instead, the judicial authority must exercise independent and im-
partial scrutiny of the detention decision, objectively reviewing the circumstances
and determining whether the detention is necessary and proportionate.3* The Court
also highlighted the importance of independent assessment. The potential for con-
flict of interest when a judicial officer responsible for detention decisions also as-
sumes other functions, particularly as a representative of prosecution services. Such
dual roles could raise legitimate doubts about the officer’s impartiality, undermining

33 Pantea v. Romania, 2003.
34 Ibidem, para. 236.
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the fairness of the detention proceedings.® The ECtHR stressed that objective ap-
pearances at the time of the detention decision are crucial. If the judicial officer’s in-
volvement in subsequent prosecution proceedings is foreseeable, their independence
and impartiality may be compromised.3¢

Finally, the Court emphasised procedural and substantive requirements within
the meaning of Article 5 § 3. Procedurally, the detainee must be afforded a personal
hearing before the judicial authority, allowing them to present their case and chal-
lenge the grounds for detention. Substantively, the judicial officer must meticulously
assess the relevant circumstances, including the gravity of the alleged offence, the
strength of the evidence, and the risk of absconding or obstructing justice. Based on
this thorough evaluation, the officer must determine whether detention is justified
and proportionate to the purpose sought.%”

5. Two Polish cases concerning the lawfulness of
deprivations of liberty

5.1. Ladent v. Poland??

Preventing unlawful deprivations of liberty is the main purpose of Article 5.
In another landmark case, the Ladent v. Poland case, the ECtHR reaffirmed the fun-
damental importance of safeguarding the right to liberty and security enshrined in
Article 5 of the Convention. The Court’s judgment highlighted the need for rigorous
judicial oversight to prevent arbitrary or unjustified deprivations of liberty, particu-
larly in the context of pre-trial detention. The case focused on the detention of Mr
Ladent, a French national who was apprehended on suspicion of failing to appear
at a court hearing dealing with his prosecution for slander by a private individual.
The Polish authorities justified Mr Ladent’s detention on the basis of Article 5(1)(c)
of the ECHR, which permits the temporary detention of individuals to secure their
presence at trial.

In this case, the ECtHR found multiple violations of Article 5 of the Convention:
with regard to § 1, the detention lacked procedural safeguards prescribed by law,
it was arbitrary and disproportionate; with regard to § 2, the applicant was not in-
formed promptly and in a language which he understood of the reasons of his arrest
and charges against him; and with regard to § 3, it lacked automatic judicial review
of his detention.

35 Ibidem.

36 Ibidem.

37 Ibidem, para. 231.

38 Ladentv. Poland, 2008.
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The Court emphasised that detention under Article 5(1)(c) must be strictly pro-
portionate and necessary to achieve its declared objective. It is incumbent on the
authorities to demonstrate compelling reasons for depriving an individual of their
liberty, ensuring that alternative measures, such as bail or electronic monitoring, are
not feasible.*

The Court also underscored the crucial role of effective judicial control in safe-
guarding the right to liberty. It held that automatic judicial review within a short
time frame is essential to prevent arbitrary detention and protect individuals from
potential ill-treatment.*’ This automatic review indeed serves as a safeguard against
potential abuse of power and ensures that detention measures are implemented in
accordance with legal safeguards and procedures, including cases of individuals un-
familiar of the language used by officials.*

5.2. Baranowski v. Poland*

The case of Baranowski v. Poland addressed the issue of pre-trial detention under
Polish law and its compatibility with Article 5 of the Convention. At the heart of the
case was Mr Baranowski’s claim that his continued detention for over four years,
while awaiting trial on charges of organised crime, was excessive and violated his
right to liberty.

The Court highlighted the importance of national authorities, particularly
courts, in interpreting and applying domestic law. However, when failure to comply
with such law entails a breach of the Convention, the ECtHR has a responsibility to
review whether national law has been observed.”* In examining the lawfulness of
Mr Baranowski’s detention, the ECtHR carefully considered the grounds provided by
the Polish authorities to justify his prolonged confinement. The Court found that the
gravity of the offences alleged against Mr. Baranowski, the risk of him influencing
co-accused and witnesses, and the need to secure evidence were indeed “relevant”
and “sufficient” reasons for keeping him in custody. However, the Court also recog-
nised the exceptional complexity of the case, involving over 50 other defendants and
a vast volume of evidence. In this context, the Court acknowledged that the length of
the investigation and trial was justifiable, particularly given the authorities’ efforts
to expedite the proceedings.

However, in the Baranowski case the key issue was compliance with the speed-
iness requirement under Article 5 § 4 of the ECHR, which guarantees detained in-
dividuals the right to challenge the lawfulness of their detention and to have the
detention terminated if found unlawful. The Court held that this requirement

39 Ibidem, paras. 55-56.

40 Ibidem, para. 72.

41 Ibidem, para. 74.

42  Baranowski v. Poland, 2000.
43 Ibidem, para. 50.

188



THE RIGHT TO LIBERTY AND SECURITY WITH SPECIAL REGARD TO CENTRAL EUROPE

necessitates a prompt judicial decision on the lawfulness of detention, ensuring that
any unlawful detention is remedied promptly.** The Court found that the authorities
had generally adhered to this requirement, by promptly reviewing Mr Baranowski’s
detention appeals. However, in one instance, the Court identified a delay of 45 days
in reviewing the decision to extend Mr. Baranowski’s detention on February 6, 2004.
The Court concluded that this delay was not justified and constituted a violation of
Article 5 § 4.

This case also illustrates the delicate balance that courts must strike between
protecting individual liberty and ensuring public safety. While pre-trial detention
may be justified in certain circumstances, such as to prevent fleeing or interfering
with the investigation, its duration must be proportionate to the legitimate objectives
and subject to rigorous review.

6. Procedural safeguards of authorised deprivations of
liberty: the case of M.S. v. Croatia (No. 2)*

Judicialization of proceedings for confinement of persons with mental disabil-
ities into psychiatric institutions has been a groundbreaking achievement in Europe
to protect the human rights of this vulnerable population, particularly with regard
to Article 5. In 1979, the ECtHR’s ruling in Winterwerp v. Netherlands* set an im-
portant precedent for the protection of the rights of individuals who are subject to
involuntary psychiatric detention. The Court’s emphasis on procedural safeguards
has helped to ensure that such detention is only used as a last resort and that the
rights of patients are respected. At the beginning of my academic career, as a student
researcher, I was involved in a CARDS Programme entitled “Bridging the Gap: Civil
Society Promoting Access to Justice for People with Mental Disabilities in Croatia”
(2007-2008). In this project, I visited psychiatric institutions in Croatia and attended
court sessions where judges decided on the placement and the extension of invol-
untary placement of persons with mental disabilities into psychiatric institutions.
This was highly controversial as all the cases were practically represented by the
same group of lawyers, and hardly visited their clients. The patients were excluded
from court proceedings, and the judgments resembled the practice of filling out
forms, where the judge simply inserted the personal data of the person and the di-
agnosis of the psychiatrists. It was just a matter of time for the ECtHR to reprimand
Croatia for such practice and one of such cases was M.S. v. Croatia (No. 2).

44 Ibidem, para. 68.
45 M.S. v. Croatia (no. 2), 2015.
46 Vinterwerp v. Netherlands, 1979.
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In this Croatian case, the applicant M.S. was admitted to a psychiatric clinic
against her will after visiting a hospital emergency room complaining of severe
lower-back pain. The County Court upheld her continued confinement despite her
request for release and complaints of ill-treatment right until her release from the
clinic a month later. The ECtHR addressed the procedural safeguards against invol-
untary hospitalisation under Croatian law and its compatibility with Article 5 8 1 (e)
of the Convention, which safeguards the right to liberty and security.

In its judgment, the ECtHR emphasised the importance of ensuring that indi-
viduals subjected to involuntary hospitalisation have access to fair and proper pro-
cedures to protect them from arbitrary deprivation of liberty.*” These proceedings
must provide effective safeguards against arbitrariness, given the vulnerability of
individuals with mental disorders and the need for compelling reasons to justify any
restriction of their rights.*®

The Court also stressed that the mere appointment of a lawyer without their
actual involvement in the proceedings is insufficient to meet the requirement of
“necessary legal assistance” for individuals placed under involuntary hospitalisation.
Effective legal representation for persons with disabilities necessitates an enhanced
duty of supervision by competent domestic courts to ensure that their legal repre-
sentatives provide adequate assistance and advocate effectively on their behalf.*
Consequently, along with the fact that the applicant was excluded from the hearing,
the ECtHR found that the Croatian authorities had failed to ensure that the ap-
plicant’s national proceedings were free from arbitrariness. Therefore, the Court
established the violation of Article 5 § 1 (e) of the Convention. This case shows that
the judicialization of the hospitalisation of patients with mental disabilities can fail
to improve their human rights if lawyers do not comprehend the importance of their
role in such proceedings.

7. Information on the reasons for arrest under Art. 5 §2:
the case of Z.H. v. Hungary*°

The more disabilities an individual suffers from, the greater attention to be paid
to protecting the person’s human rights. Article 5 § 2 requires an individual to be in-
formed of the reasons for his or her detention promptly, in a language understood by
him or her, and in a manner that allows the person to exercise his or her rights under
Article 5 § 4, which guarantees the right to challenge the lawfulness of detention.

47 M.S. v. Croatia (no. 2), 2015, para. 114.
48 Ibidem, para. 147.

49 Ibidem, para. 154.

50 Z.H.v. Hungary, 2012.
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However, what if a person is deafblind like Hellen Keller? Could her teacher and
life-long companion Anne Sullivan receive such information on behalf of her? A
Hungarian applicant Z.H. was deaf, mute, illiterate, unable to use the official sign
language, and suffered from intellectual disability.

The case of Z.H. v. Hungary addressed the issue of the right to information for
individuals with intellectual disabilities who are detained under Article 5 of the
Convention. Only Z.H.’s mother could understand his unique sign-language. In April
2011, he was arrested on the suspicion of mugging and interrogated at the police
station with the assistance of a sign-language interpreter. He was unable to under-
stand this interpreter and his interrogation was not conducted using an adaptive
interviewing approach fitted to his intellectual disability. Consequently, Z.H. was
detained on remand until July 2011, when a district court ordered his release and
placement under house arrest, citing the need to minimise his detention due to his
communication difficulties. The ECtHR found that Hungary had violated Z.H.’s right
to information under Article 5 § 2, which requires an individual to be informed of
the reasons for his or her detention promptly, in a language understood by him or
her, and in a manner that allows the person to exercise his or her rights under Article
5 § 4, which guarantees the right to challenge the lawfulness of detention.

The Court emphasised that the communication must be adapted to the individ-
ual’s specific needs, taking into account his or her intellectual disability. If the in-
dividual is incapable of understanding the relevant information, the Court stressed
that persons representing his or her interests must be informed.>! Thus, the role of
representatives, such as guardians or lawyers, is crucial in such situations. In Z.H.’s
case this person should have been his mother. For someone like Hellen Keller, it
would have been probably someone like Anne Sullivan.

8. Right to a trial within a reasonable time or to be released
pending trial under Article 5 § 3:

8.1. Stvrtecky v. Slovakia®

The right to trial within a reasonable time has been a particular challenge in
European countries that transitioned from communism to democracies. The tran-
sition involved substantial reforms in the entire legal system and the efficiency of the
reformed judiciary in the transitional and post-transitional legal order became one
of the major issues. In the landmark case of .§tvrtecky v. Slovakia (2018), the ECtHR
delved into the intricacies of Article 5 § 3 of the Convention by addressing the critical

51 Ibidem, paras. 41-43.
52 Stvrtecky v. Slovakia, 2018.
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issue of determining the permissible length of pre-trial detention and emphasising
the importance of balancing the interests of the individual with the need to ensure
the effective adminis