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Abstract

Burundi has been a consistent participant in United Nations peace opera-
tions since the resolution of its domestic crisis in the mid-2000s. However,
the conduct of its forces in multinational peace operations has come under
significant scrutiny in the last decade, with recurring incidents of severe
crimes, such as sexual exploitation and abuse being reported. Since the rule
of law norms are precarious, with judicial independence being virtually non-
existent, the question of whether peacekeepers from Burundi should be tried
for international crimes before the International Criminal Court arises. This
chapter examines the overall legal situation, specifically regarding any ju-
risdictional difficulties that might arise, and offers a reality check from the
decision makers’ perspective on the level of states and international organ-
isations to highlight the positive and negative ramifications of trying peace-
keepers before an international criminal tribunal.
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1. Introduction

The present chapter aims to understand some of the ramifications of bringing
United Nations (UN) peacekeepers before the International Criminal Court (ICC)
for serious violations, mainly of sexual nature, amounting to international crimes.
Burundi’s case is used as an example, and the role and possibilities available to the
ICC in case systematic human rights violations are observed by the country’s military
stationed abroad, are highlighted. The chapter does not tackle issues such as the le-
gality of the operation and the legitimacy of accepting contributions from a regime
that frequently violates the fundamental human rights of its citizens domestically.
Similarly, ius in bello questions concerning the unlawful conduct of peacekeepers
are omitted as they could derail the discussion from the international criminal law
issues that arise.

The chapter provides an overview of the situation in Burundi, specifically with
regard to the standards of the rule of law, democracy, and overall human rights, to
assess whether a free and fair trial on a domestic level can be realistically expected,
instead of a process before the ICC. Second, the acts committed in the Central Af-
rican Republic (CAR) are addressed to ascertain whether they can constitute one or
more international crimes, focusing on war crimes and crimes against humanity.
Third, jurisdictional matters are addressed at the level of the ICC, focusing on the
notion of complementarity with an added reality check to determine if cooperation
is feasible and/or likely in the near future. Finally, a brief overview of the legal,
political, and institutional ramifications of bringing peacekeepers before the ICC is
presented, with some recommendations for the future.

2. Burundi at a glance

2.1. Rule of law standards, democracy, and human rights

Burundi, a relatively small state in the central and eastern part of Africa, has had
a turbulent history. Even overlooking its colonial period and simply considering the
events that transpired in the last two decades reveals a sobering reality — Burundi
has experienced civil war, economic hardship, deforestation, high inflation, fuel
shortage, and, a general decrease in living standards.! Regarding the standards of
democracy, human rights, and the rule of law, the country has consistently appeared
at the bottom international ranking lists. For example, in terms of democracy, in-
dependent research by Julius Maximilians Universitdt Wiirzburg ranked it 158th

1  Global Forest Watch analysis.
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out of the 176 states observed, labelling it a “hard autocracy”. 2 Indeed, political
plurality and free and fair elections are a dream that is yet to be realised. The 2022
Freedom House report provided a more detailed analysis. According to their metrics,
the country scored 14 out of 100 points, indicating an iron-fisted regime of the ruling
party, where human rights and civil liberties are curbed. Of particular significance is
the status of the judiciary, which the report describes as ‘[...] hindered by corruption
and a lack of resources and training’, while also being ‘[...] subservient to the executive,
which regularly interferes in the criminal justice system’ and ‘[...] used to persecute the
political opposition’.?

Furthermore, civil liberties cannot be expected to be expanded in the current
system where 19% of girls are married before the age of 18, and same-sex relation-
ships between consenting adults are considered a criminal offence punishable with
two years of imprisonment; needless to say, same-sex marriage is prohibited.* Even if
there was a judicial process regarding a human rights violation, the Freedom House
report indicates that ‘Constitutional guarantees of due process are generally not upheld.
Arbitrary arrest and lengthy pretrial detention are common’.

Overall, compliance with international standards for the rule of law and the
protection of human rights remains nominal, with the country placing little em-
phasis on abiding by its international obligations. As the current, fourth cycle of the
Universal Periodic Review by the UN Human Rights Council highlights, there have
been promising initiatives, such as the establishment of the National Observatory for
the Prevention and Eradication of Genocide, War Crimes, and Other Crimes against
Humanity in 2017. However, the Observatory was rendered redundant in 2021-2022
due to the lack of funding and resources by the central government, with no plan of
action four years after its creation.’

2.2. Contribution to UN peace operations

Burundi has a long experience with peace operations. From 2004 to 2006, the
UN Operation in Burundi (ONUB) was deployed after the domestic crisis of previous
years had receded.® Since its relatively positive experiences with UN peace operations,
the country has participated in UN peace operations, particularly in the CAR (the
Multidimensional Integrated Stabilisation Mission in the Central African Republic
[MINUSCA]),” where it has sent 774 troops so far.® Several factors have influenced
the continuous support of UN peace operations in the CAR, including the positive

Julius Maximilians Universitat Wiirzburg — democracy matrix.

Freedom House report of 2022 concerning Burundi.

Human Rights Watch: 2024 Report on Burundi.

Compilation of information prepared by the Office of the United Nations High Commissioner for
Human Rights, Human Rights Council, 7 February 2023, A/HRC/WG.6/43/BDI1/2, Art. 8.

United Nations Security Council Resolution 1545, 21 May 2004.

United Nations Security Council Resolution 2149, 10 April 2014.

8  UN Peacekeeping — MINUSCA mission overview.

g hwN

N O

281



ANDRAS HARS

experiences of the country; the perceived contribution of the peace operation to the
wider central and eastern African region, where Burundi is also situated, resulting in
the possibility of controlling migration and refugee waves; and being a prime ground
for the military to gain first-hand experience in international cooperation. Sceptics
have pointed out that this continuous support has not been influenced by altruistic
and security reasons only but also a financial one, as Burundi has profited 13 million
dollars from the UN out of a 1.1 billion dollar budget for the operation, making it a
lucrative venture for the country; this is excluding the personal gains obtained by
looting and pillaging the local population.” The question in this instance is what is
worth more for the UN: turning a blind eye to the abuses and the loss of the organ-
isation’s reputation resulting from the continuous violations by peacekeepers from
Burundi, or the several-hundred-strong contributions of the country to the peace op-
eration. By reaching the threshold of international crimes, the scales could be tipped,
and the UN could be forced to act. Voices have already been calling for the removal
of Burundi from peace operations since 2019.%°

3. Acts committed in the Central African Republic and their
evaluation under international criminal law

Several reports have shown severe criminal acts committed by peacekeepers
from Burundi in the CAR. In their 2019 open letter, Code Blue cited at least 43 re-
ported allegations that have occurred since 2015."! The Guardian reported a similar
number, naming 41 peacekeepers based on a UN report in 2015-2016.'2 It would be
both superficial and incorrect to put all the blame on Burundi, as other states, such
as Gabon and Tanzania, have also been accused of turning a blind eye to systematic
misconduct.!®* This is also not an isolated incident, as lately in the spring of 2023,
Tanzania was asked to repatriate 60 of its peacekeepers, as news of sexual exploi-
tation and abuse was widely reported, and the UN was forced to act.!

9  Burke, 2017, p. 49; Code Blue Campaign, 2019.
10 Code Blue Campaign press release, 2020.

11 Code Blue campaign, 2019.

12 Boffey, 2016.

13 Burke, 2017. p. 12.

14 The New Humanitarian Report, 2023.
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Map 1. Komo prefecture in the CAR, where most of the alleged conduct took place.
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These numbers should be understood in context. Crimes that are sexual in nature
remain among the most underreported due to their sensitive nature; they are ac-
companied by a sense of shame on the victim’s part, their reluctance to relive the
trauma, disbelief among authorities, and family or societal stigmatisation. Coupled
with a broken state apparatus — which necessitated the establishment of the peace
operation in the first place — and the fact that an “allegation” can encompass several
victims and/or perpetrators as a single case, it can safely be assumed that the re-
ported number is merely the tip of the iceberg.!®

The type of crime that was reported to have been committed in the aforementioned
section in the “allegations” against peacekeepers from Burundi was labelled as sexual
exploitation and abuse, which encompass a myriad forms of crimes of a sexual nature
based on the terminology used by the UN.” Conducts include rape and other forms

15 United Nations Office for the Coordination of Humanitarian Affairs, 2020.
16 Hars, 2021. p. 104.
17 Venturini, 2019. pp. 26-27.
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of sexual violence, rape against a minor, and soliciting sexual favours in exchange of
goods or services.’® The role of the Burundi government is unclear and would warrant
further investigation by the Prosecutor of the ICC should he decide to investigate the
matter thoroughly. Options range from “merely” not dissuading its peacekeepers to
overtly encouraging and supporting all manner of unlawful action against the local
populace. Clearly, Burundi has refused to prosecute any of its peacekeepers for the
alleged crimes since the initial reporting of those crimes in 2015-2016.

3.1. War crimes

The “simplest” international crime that can be applied is war crimes. Under the
Rome Statute of the ICC, a conduct can be understood as “war crimes” ‘when com-
mitted as part of a plan or policy or as part of a large-scale commission of such crimes’.'°
We are not talking about singular acts or a few separate cases. The fact that 41-43
peacekeepers were repatriated as possible perpetrators indicates that the crimes
in question were committed by approximately 7% of the Burundian personnel, re-
vealing systematic problems sufficient enough to label the conduct as “large-scale”;
however, currently, the “part or plan” cannot be proven to a sufficient degree. None-
theless, based on the wording of the Statute, fulfilling even one of these criteria
would be sufficient for the large-scale commission to be evident.?°

Besides the nature of these crimes, individual conduct must also be considered.
Article 8 (1) Para (e) of the Rome Statute states, ‘Committing rape, sexual slavery,
enforced prostitution, forced pregnancy, as defined in article 7, paragraph 2 (f), en-
forced sterilization, and any other form of sexual violence also constituting a serious
violation of article 3 common to the four Geneva Conventions’. The reports origi-
nating from the region mention rape and other forms of conflict-related sexual
violence, which clearly match the conduct described in the Rome Statute. The
tenet for the prohibition of rape and other forms of sexual crimes is also supported
by the International Committee of the Red Cross (ICRC) customary law database,
which establishes the rule for international and non-international armed conflicts
deriving from the general prohibition enshrined in the common Article 3 of the
Geneva Conventions.?! Amnesty International cited an August 2015 event where
a young girl aged 12 was raped by MINUSCA personnel.?? This flagrant violation
of the obligations of peacekeepers resulted in the resignation of special represen-
tative Babacar Gaye from MINUSCA.2% From a procedural perspective and as a side-

18 United Nation News 2016.

19 Rome Statute Art. 8(1).

20 Harrington, 2005. p. 141.

21 ICRC Customary Law Database: Rule Number 93, Rape and Other Forms of Sexual Violence.

22 Amnesty International, 2016.

23 It is disputed whether it was a voluntary resignation or a forced one by then Secretary-General Ban
Ki-moon. United Nations’ Central African Republic envoy Babacar Gaye sacked over peacekeeper
abuse claims, 2015.
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note, the Office of Internal Oversight Services (OIOS) launched an investigation
regarding the incident.?* In cases where the investigation led to sufficient evidence
regarding the criminal conduct of peacekeepers, the contributing state is alerted.
This results in the alleged perpetrators being repatriation and possibly facing a
domestic criminal process, the latter of which we have no confirmation about for
almost ten years.

3.2. Crimes against humanity

Another possibility would be the assumption that crimes against humanity have
taken place.? According to Article 7 Section (1) of the Rome Statute, this can occur
‘when [it is] committed as part of a widespread or systematic attack directed against any
civilian population, with knowledge of the attack’. Coupled with Section (1) Para (g),
which states that the act in question can take the form of ‘Rape, sexual slavery, en-
forced prostitution, forced pregnancy, enforced sterilization, or any other form of sexual
violence of comparable gravity’, whether crimes against humanity could be applicable
in this scenario should be examined.? The Prosecutor of the ICC will need to con-
sider whether the “attack” nature can be proven; however, due to the scarce avail-
ability of information, it is hard to imagine (and even harder to prove) that the gov-
ernment of Burundi or the military leaders of MINUSCA would deliberately attack
the local population of the CAR.?

There have been several cases during the course of which the ICC developed
the case law regarding classifying conflict-related sexual violence as crimes against
humanity. In the 2019 Ntaganda case, the ICC made substantial strides regarding
instances where sexual violence was committed by a group of perpetrators against
a group of victims,?® whereas in the 2021 Ongwen case, the ICC analysed inter alia
the issue of forced marriage and child soldiers.?° While the Ntaganda and Ongwen
cases were not related to the conduct of peacekeepers, they underscore the point
that the ICC has become much more alert and reflective in its understanding of
sexual and gender-based violence along with conflict-related sexual violence. It
also highlights a shift in the policy considerations of the Prosecutor, which is a
hopeful turn of events in terms of potential the prosecution of Burundi nationals
for similar conduct.

24 Amnesty International, 2016.

25 O’Brien, 2006. pp. 284-285.

26 Rome Statute, Art. 7 Sec. (1).

27 Harrington, 2005. p. 141.

28 The Prosecutor vs. Bosco Ntaganda, ICC-01/04-02/06, Trial Judgment, 8 July 2019; Tridgell, 2017.
p. 158; Modzeleski, 2019. p. 723.

29 The Prosecutor v. Dominic Ongwen, ICC-02/04-01/15. Trial Judgment, 4 February 2021, Para 205-
209. Sec. a.; Souris, 2019. p. 483; Kwik, 2020. p. 136.
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3.3. The issue of command responsibility

Another closely related aspect is the matter of command responsibility for the
conduct. Since it is the Prosecutor’s long-standing policy to bring cases where the al-
leged perpetrator is a leader, architect, or decision-maker for the crime in question,
the criminal responsibility of the contingent commander should also be considered.
In the Bemba case before the ICC, the Appeals Chamber in 2018 made some funda-
mentally important statements. It established standards for not only developing indi-
vidual reports, even for those high in the chain of command, about the crimes taking
place, but also the widespread manner in which news is disseminated amongst the
general public about the crimes committed, leading to the perpetrator “knowing”
about the criminal acts.®® These conditions are also sufficient if the commander is
not present on the ground but is at a remote location.®! However, when the Appeals
Chamber acquitted Mr. Bemba, they stated that the decisions and sanctions made by
Bemba were in line with his possibilities at the time, given the circumstances of the
case.*?

Transferring the morals learned from the Bemba case to the conduct of Burundi
peacekeepers in CAR reveals considerable similarities. Based on the available in-
formation, the commanders of the operation had to know that soldiers under their
command committed criminal acts. Whether the action taken before deployment was
sufficient or not is another matter. For example, were soldiers warned of criminal
responsibility ramifications for their conduct? Was it established that swift, disci-
plinary action would be taken should the personnel breach existing obligations?
These questions require an independent investigation. Even more pressing are ques-
tions regarding what actions were taken upon the resignation of special represen-
tative Babacar Gaye, when it became apparent that several, serious violations had
taken place — when it could be concluded that the sexual crimes were not simply a
one-off, unrelated events but symptoms of a systematic fault in how the operation
was run. To date, nothing is known about the possible actions taken by the con-
tingent commander of Burundi or persons close to them in the military hierarchy.
However, this could serve as the focal point for the Prosecutor’s investigation.

30 Prosecutor v. Bemba, no. ICC-01/05-01/08 A, Appeal Judgement, 8 June 2018, Paras 170, 179.
31 Jackson, 2018.
32 Chadimovd, 2019. pp. 308-309.
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4. Burundi and the International Criminal Court -
matters of jurisdiction and cooperation

To ascertain the jurisdiction of the ICC, the general legal situation must be eval-
uated in a nutshell. The peace operation in the CAR envisioned cooperation with
the ICC. Specifically, it enabled, envisioned, and rendered desirable for the ICC to
hold accountable perpetrators of acts amounting to crimes under the Rome Statute
of the Court under the mandate of MINUSCA.* The CAR has been a state party to
the Rome Statute since 2003. The CAR has referred the entire “situation” occurring
on its territory between 2002 and 2003 to the ICC3** and the renewal of violence on
its territory in 2012.% However, that took place before MINUSCA’s establishment
in 2014. Therefore, the present referral by the CAR would not provide sufficient
jurisdictional ground for the Prosecutor to begin the investigation. Despite this fact,
being a state party on whose territory international crimes have occurred, the Pros-
ecutor possesses the capacity to launch the process ex officio. Presently, let us not
forget that in a peacekeeping environment, the UN, the troop-contributing coun-
tries, and the host state are bound by the so-called memoranda of understanding
(MoUs) as well as status of forces agreements (SoFAs). These agreements specifically
mandate the exclusive criminal jurisdiction of the host state, thereby not enabling
criminal processes in either the host state or before international fora.*¢ This legal
stringency explains why the UN’s response in most cases end with the repatriation
and blacklisting of alleged perpetrators (the latter for substantiated allegations only),
and the occasional sacking of the force commander who demonstrated a soft attitude
towards criminal acts committed under his watch.

A possible way to get around the jurisdictional hurdle would be a referral by the
UN Security Council, which could serve as a clear-cut solution for this Gordian Knot.
It worked previously, in cases concerning Darfur and Libya; however, in the current
international environment, it is unlikely to happen.®”

Burundi has been a state party since 2004 when it ratified the Rome Statute.3®
Of the three possibilities, the process before the ICC can be launched (referral by

33 UN SC Res 2149/2014 (10 April 2014) Art. 12:
Reiterates that all perpetrators of violations of international humanitarian law and human rights viola-
tions and abuses must be held accountable and that some of those acts may amount to crimes under the
Rome Statute of the International Criminal Court (ICC), to which the CAR is a state party, recalls the
statements made by the Prosecutor of the ICC on 7 August 2013 and 9 December 2013, notes further the
opening of a preliminary examination by the Prosecutor of the ICC on alleged crimes committed in the
CAR since September 2012, and welcomes the cooperation by the Transitional authorities in this regard.

34 CAR’s 1st referral of the situation in 2002-2003 to the ICC.

35 CAR’s 2nd referral of the situation in 2012 to the ICC.

36 Notar, 2006. p. 428.

37 Béres, 2021. pp. 51-59. For some political side-effects on why referral would not be the ideal solu-
tion, please refer to Chapter 5 of this paper.

38 International Criminal Court, 2004.
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state, referral by the UN Security Council, and investigation by the Prosecutor). The
proprio motu investigation by the Prosecutor was initiated on 25 October 2017.%°
Shortly thereafter, Burundi’s withdrawal came into effect on 27 October 2017. It
is evident from the timeline that the Prosecutor’s announcement to launch the in-
vestigation was delayed as long as possible in the hope that Burundi’s government
might change its mind and renounce the withdrawal. When it became apparent
that the country would proceed with it, the Prosecutor was forced to announce the
commencement of the investigation in the last minute so as not to lose temporal
jurisdiction after the one-year period from Burundi’s initial announcement had ex-
pired. The scope of the investigation involves ‘crimes against humanity allegedly
committed both in and outside of Burundi by Burundian nationals between 2015
and 2017’.*° Even though the original purpose and scope of the investigation was
to analyse the conduct of various actors during the domestic strife in Burundi, it
has nonetheless opened a path for a plethora of different crimes to be investigated
during this timeframe.

In terms of the possible jurisdiction of the ICC, besides the material one, tem-
poral, territorial, or personal jurisdiction should be considered along with the tenet
of complementarity. Starting with temporal jurisdiction, the acts occurred between
2015 and 2017 when Burundi was a state party to the Rome Statute. The withdrawal
from the ICC’s Statute only came into effect in 27 October 2017, clearly enabling
the Court’s jurisdiction from a temporal basis. Regarding the territorial or personal
dimensions (without which either is sufficient), it can be established that the CAR
was and is still a state party; thus, since the acts in question have occurred on its
territory, the ICC shall have jurisdiction. From an active personal perspective, the
alleged crimes have been committed by the citizens of Burundi; therefore, as a state
party, the ICC has both territorial and personal jurisdiction.

Complementarity is somewhat harder to ascertain.* Undoubtedly, Burundi has
the primary capacity to initiate a criminal justice process. However, there are no
reports indicating that domestic judicial processes have taken place over the course
of the almost 7-9 years since the acts have occurred.”? There is no clear deadline
by which the Prosecutor will have to wait for a country; however, we can make a
conclusion based on existing practice.** Based on the state of the country as estab-
lished at the beginning of this chapter, it cannot be expected that a government-
controlled judiciary would facilitate or even enable such a process, particularly if
the government itself has explicitly or implicitly condoned such acts. Even though
the latter statement regarding the government’s role cannot be substantiated at this

39 ICC 01/17 Situation in the Republic of Burundi.

40 Ibid.

41 Giles, 2017. pp. 182-183.

42 For crimes of a sexual nature committed by soldiers from the Democratic Republic of the Congo in
the CAR, there have been attempts at domestic criminal processes, albeit with very limited success.
See also Redress and Child Rights International Network (CRIN), 2019-2020, p. 40.

43 Du Plessis - Pete, 2010. pp. 12-13.
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point, the lack of domestic process coupled with a weak rule of law and non-existent
judicial impartiality are factors that could lead to the shielding of alleged perpe-
trators, which would not rule out a future process by the ICC.*

5. Prospects of “peacekeeper trials” before the ICC -
some theoretical and practical considerations

Should the ICC’s jurisdiction be established, besides the purely legal reasoning,
some societal and political considerations will need to be considered. First, among
the positive ramifications of a trial or series of trials before the ICC, the victim’s
standpoint deserves precedence.” In a country ravaged by civil war and constant
unrest for decades, showing victims that their suffering is not unheard and that
there is justice on the highest level would be a laudable goal.*® Furthermore, it would
enable aid to the victims through the Trust Fund of the ICC as well as making it
possible for reparations to be paid from the assets of the perpetrators.”” Concerning
future commission of such crimes, the value of deterrence should also be mentioned.
Based on cases in the Democratic Republic of the Congo, even an acquittal will have
local effects on the credibility and future political aspirations of the indicted.*® The
process before the ICC would also mean that potentially unreliable, government-con-
trolled domestic courts are taken out of the equation and a veritable, independent,
and impartial judicial process could take place. A common denominator in these
high-profile cases is that they also serve as fact-finding and in the judgment, the
black and white historical narrative can manifest itself for the benefit of not only his-
torians but also future generations attempting to make sense of past events.* On the
UN level, facilitating criminal processes before the ICC would reinforce the image of
an organisation as a law-abiding entity taking steps to end impunity — an otherwise
common criticism regarding crimes of sexual nature by its peacekeepers.*°

Besides the numerous arguments in favour of international criminal justice, some
negative side-effects must also be examined to gain a clear and balanced overview
of the situation. The most severe issue is the almost certain lack of participation by
Burundi. Since the country has withdrawn from the Rome Statute and has so far

44 Rome Statute Art. 20. Sec. 3 para. a).

45 Defeis, 2017. pp. 210-211.

46 Ferstman, 2013. p. 3.

47 Sexual Exploitation and Abuse in UN Peacekeeping Operations — Improving Victim’s Access to Rep-
aration, Support and Assistance, Redress, 2017, p. 16.

48 Whether the tarnished reputation of the acquitted is beneficial is highly debatable. See: Bloomberg
2018.

49 Venigandla, 2021. p. 7.

50 Wills, 2013. pp. 71-73.
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shown no sign of cooperation with the Court, it is unlikely that without meaningful
domestic changes, Burundi’s stance would be altered. As such, apprehending the
alleged perpetrators and bringing them to The Hague is highly doubtful. Since the
Rome Statute does not allow for in absentia trials, chances are slim that the process
can commence in earnest.>! Even if some of the alleged perpetrators are transferred
to the ICC, due to the Prosecutor’s policy on dealing with the leaders, orchestrators,
and architects of international crimes, only a few key figures are likely to be brought
to justice, and even that process is likely to be lengthy, lasting several years. This line
of thought causes some scholars to completely abandon the idea of the ICC as a forum
for prosecuting peacekeepers.>? From a political perspective, “another African case”
would reinforce the perceived anti-Africa sentiment the ICC is regularly accused of,
forcing it to argue defensively when faced with such accusations.>® From the victim’s
point of view, having a remote and lengthy trial on the other side of the world may
not be sufficient to have a sense of “justice being done”, particularly when the prison
sentence’s comfortable and humane conditions are compared to the brutal and mer-
ciless circumstances in which the crimes were committed.>* On a slightly more po-
litical and international relations side of the arguments, having peacekeepers on the
bench of the accused could project a negative view of the UN, which could be seen as
an organisation that has previously protected the perpetrators and turned a blind eye
to their conduct. Even more relevant could be troop-contributing states’ reluctance
in either acceding to the Rome Statute for fear of their own citizens being tried by
the Court or it could lead to the suspension of their contribution to peace operations,
paralysing future operations.>®

51 As a general rule of thumb, the Rome Statute does not allow in absentia trials, demanding the pres-
ence of the accused during trial (Rome Statute Art. 61 Sec. 1). The presence of the accused can only
be envisioned under very specific circumstances (such as the disruption of the process — Art. 61
Sec. 2) or during specific stages (such as when the Appeals Chamber renders its judgement — Art. 81
Sec. 5). Whether this is a valid stance in the current situation is widely discussed in the academia;
however, to date, no concrete shift has been seen among state parties to amend the Rome Statute in
this regard. Wheeler, 2020.

52 Harrington, 2005. p. 143.

53 Cannon - Pkalya — Maragia, 2016. pp. 6-28.; Vilmer, 2016. pp. 1319-1342.

54 Regarding the humane conditions in Dutch prisons, for example, in Scheveningen, see: Verfuss,
2018.

55 Genovese, 2018. p. 636.
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Table 1. Advantages and disadvantages of the ICC’s process of Burundi

peacekeepers
Advantages Disadvantages
sense of justice being done remote justice — “comfortable” punishment

access to the Trust Fund; enables lack of cooperation from Burundi - access to po-

reparations tential perpetrators almost impossible

deterrence anti-Africa perception by the ICC could heighten
no reliance on possibly biased small number of perpetrators who can be brought
state-controlled domestic courts before the ICC; lengthy process

fact-finding, history-establishing could deter countries contemplating the ratification
nature of the Rome Statute

image of the UN taking steps

T - contributions to UN peace operations could decrease
against impunity

Source: the author’s own compilation.

6. Concluding remarks

There are compelling reasons both for and against peacekeepers from Burundi
before the ICC. The “lesson learned” here is that it may not always be a good idea to
charge peacekeepers for international crimes. This is what the UN believes, fearing
that its contributors’ support will dwindle, resulting in the UN not advocating this
path. Another lesson that “might have been learned” is that deterrence and the re-
alistic possibility of a judicial process can be a good idea, particularly for leaders,
as seen in the Bemba Gombo case. The indication by the Prosecutor that the “ICC’s
eyes” are upon the country can be sufficient for a domestic criminal process to begin.
Although in the case of Burundi, there are no indications towards this direction.
Finally, the “unlearned” lesson is that, according to the saying often attributed to
Nelson Mandela: “only justice can bring peace”. This is certainly the moral and un-
derlying reason international courts such as the Nuremberg and Tokyo Tribunals, the
ICTY, and the ICTR were set up after major conflicts. If we allow free rein to political
considerations, the victims’ standpoint and the entire raison d’étre of international
justice mechanisms become moot. To underscore this point, the victims’ standpoint
should serve as a testament to the lasting mental and physical damage such acts
incur.
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»A Burundian soldier dragged this 14-year-old girl into his barracks and raped
her in Bangui, Central African Republic (CAR), leaving her pregnant with the
baby boy of whom she speaks: “Sometimes when I’'m alone with my baby, I think
about killing him. He reminds me of the man who raped me”.>

56 Sieff 2016.
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