CHAPTER VII

INTERPRETATION OF FUNDAMENTAL RIGHTS
IN POLAND

L]

PIOTR MOSTOWIK

1. The Polish Constitutional Tribunal: Introductory Remarks

1.1. The Constitutional Tribunal and judges

The first constitution (in the modern meaning) in Poland was issued on 3 May
1791, the second oldest such written document in the world.! It was adopted by the
Polish-Lithuanian Commonwealth to ensure greater freedom and political equality
on its territory and introduce a constitutional monarchical system. It was also the
symbol of Poland’s national identity after independence was lost (division and occu-
pation by the Austrian, German, and Russian empires until 1918).

The next constitutions were adopted in independent Poland in the XXth century
on 20 February 1919 (called the ‘small’ one), 17 March 1921 (called the ‘March’ one,
with a division of powers modelled on the French constitution of 1875), and 23 April
1935 (called the ‘April’ one, delegating greater competence to the President). After
World War II, during the period of the ‘Peoples’ Republic of Poland’, the next con-
stitutions were adopted on 19 February 1947 (called the ‘small’ one) and on 22 July

1 Translation into English by F. Bukaty (with foreword by A. Grzeskowiak-Krwawicz). It is available
at: http://agad.gov.pl/wp-content/uploads/2018/12/Konstytucja-3-maja_Eng-v4.pdf. See: Miisig,
2015, pp. 75-93. See also other constitutional materials published online by Polish History Museum
in Warsaw and at: www.polishfreedom.pl/en/document/constitution-of-the-3rd-of-may-1791-the-
government-statute.
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1952 (modelled on the Soviet constitution of 1936). After the fundamental political
changes in the years 1988-89, the last one was modified into the ‘Constitution of the
Polish Republic’ (31 December 1989), followed by the act of 17 October 1992 (again
called the ‘small constitution’). Finally, on 2 April 1997, the current Constitution
of the Republic of Poland was adopted by the National Assembly and accepted in a
referendum.? It provides for the position of a Constitutional Tribunal in the Polish
political and legal system.

The establishment of the Constitutional Tribunal in Poland was the content of pro-
posals by the National Congress of the ‘Solidarno$¢’ (‘Solidarity‘) movement in 1981. In
the fall of that year, the works of experts on its establishment (and the Tribunal of State)
were undertaken, and on 26 March 1982 an amendment provided for the introduction
of these two institutions. However, this body was not able to start functioning within a
few months. The Act on the Constitutional Tribunal was passed on 29 April 1985 that
stated the limited competences of this body. After the political breakthrough in 1989,
the need to strengthen its position was widely accepted and legally introduced. Still,
the Sejm’s competence was—by a qualified majority—to reject the Tribunal’s rulings
on the unconstitutionality of a statute. In the last decades the Tribunal has created an
extensive jurisprudence and gained considerable authority among the political elite, as
well as representatives of legal doctrine. In particular, such constitutional clauses as
the rule of law and the principle of equality have been developed, and many gaps and
doubtful areas have been filled in the concept of the democratic rule of law.

As far as the composition and organisation is concerned—in light of Arts. 190(5)
and 194-196—the Polish Constitutional Tribunal is composed of 15 judges, who should
be persons distinguished by their knowledge of the law. No person may be chosen for
more than one term of office.® Judges are chosen individually by the Sejm for a term of
office of nine years. Judgments of the Tribunal shall be made by a majority of votes.

The general rule is that in the exercise of their office the judges shall be inde-
pendent and ‘subject only to the Constitution’ (in the sense that only it binds them
legally). In order that this rule be fulfilled, judges shall be provided with appropriate
conditions for work and granted remuneration consistent with the dignity of the
office and the scope of their duties. During their term of office, they shall not belong
to a political party or a trade union or perform public activities incompatible with
the principles of the independence of the courts and judges.*

2 The Constitution of the Republic of Poland, as adopted by the National Assembly on 2 April 1997,
officially published in ‘Dziennik Ustaw’ 1997 no. 78, item 483; hereinafter ‘the Constitution’.

The translation into English published by Parliamentary Services that is the terminological basis for
this paper. It is available at: https://www.sejm.gov.pl/prawo/konst/angielski/konse.htm.

3 The President and Vice-President shall be appointed by the President of the Republic from candi-
dates proposed by the General Assembly of the Judges of the Tribunal.

4 Moreover, judges shall not be held criminally responsible or deprived of liberty without prior con-
sent granted by the Tribunal. A judge shall be neither detained nor arrested, except for cases when
he has been apprehended in the commission of an offense and in which his detention is necessary
for securing the proper course of proceedings. The President of Tribunal shall be notified forthwith
of any such detention and may order an immediate release of the person detained.
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1.2. Powers of the Constitutional Court

As far as the system of division of power and constitutional function of the Tri-
bunal is concerned, at present under Art. 10 (2) of the Polish Constitution of 1997,
legislative power shall be vested in the Sejm and the Senate (i.e. the chambers of
parliament), executive power shall be vested in the President and the Council of
Ministers, and judicial power shall be vested in courts and tribunals, including the
Constitutional Tribunal.> They shall, according to Art. 173, constitute a separate
power and shall be independent of the other branches of power.

Thecharacteristic powers of the discussed constitutional court are ex-ante norm
control, such that constitutional complaints and political matters (e.g. banning po-
litical parties). Arts. 188-189 and 191 of the Constitution state the most important
competences of the Constitutional Tribunal. It shall adjudicate regarding the fol-
lowing matters:

- the conformity of statutes and international agreements to the Constitution;

- the conformity of a statute with ratified international agreements the ratifi-
cation of which required prior consent expressed in the statute

- the conformity of legal provisions issued by central State organs to the Con-
stitution, ratified international agreements, and statutes;

- the conformity to the Constitution of the purposes or activities of political

parties;

- complaints concerning constitutional infringements;® and shall settle

- disputes over authority between central constitutional organs of the State.”

1.3. General characteristics of the procedure

It should be added that the following persons may apply to the Constitutional
Tribunal regarding the abovementioned matters: 1) the President of the Republic,
the Marshal of the Sejm, the Marshal of the Senate, the Prime Minister, 50 deputies
of the Sejm, 30 senators, the First President of the Supreme Court, the President of
the Chief Administrative Court, the Public Prosecutor-General, the President of the
Supreme Chamber of Control, and the Commissioner for Citizens’ Rights; 2) the Na-
tional Council of the Judiciary (to a limited extent); and—regarding matters relevant

5 See Garlicki, 2007, pp. 44-68. Author concludes that ‘thus, for the constitutional court, dialogue
and persuasion seem to be more effective than open conflicts and confrontations with other juris-
dictions’ (p. 68).

6 Art. 79 states, that everyone whose constitutional freedoms or rights have been infringed, shall have
the right to appeal to the Constitutional Tribunal for its judgment on the conformity to the Constitu-
tion of a statute or another normative act upon which basis a court or organ of public administration
has made a final decision on his freedoms or rights or on his obligations specified in the Constitution.

7 The following persons may, in light of Art. 192, make application to the Constitutional Tribunal in
respect of this matters: the President of the Republic, the Marshal of the Sejm, the Marshal of the
Senate, the Prime Minister, the First President of the Supreme Court, the President of the Chief
Administrative Court and the President of the Supreme Chamber of Control.
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to the scope of their activity—3) the constitutive organs of units of local self-gov-
ernment; 4) the national organs of trade unions as well as the national authorities of
employers’ organizations and occupational organizations; 5) churches and religious
organizations; and 6) bodies whose constitutional freedoms or rights have been in-
fringed (to a limited extent). Additionally, any court may refer a question as to the
conformity of a normative act to the Constitution, ratified international agreements,
or statute, if the answer to such question of law will determine an issue currently
before this court. This last situation is quite common in practice.® According to Art.
193, any court may refer a question of law to the Constitutional Tribunal as to the
conformity of a normative act (including statutes and ratified international agree-
ments) to the Constitution if the answer to such question of law will determine an
issue currently before this court.

The other provisions of this chapter, as well as rules stipulated in other chapters
complement these competences. Under Art. 122 (3) the President may, before signing
a bill, refer it to the Constitutional Tribunal for adjudication. The President shall then
not refuse to sign a bill that has been judged as conforming to the Constitution.’ Ac-
cording to Art. 133 (2), before ratifying an international agreement the President
may also refer it to the Tribunal with a request to adjudicate upon its conformity to
the Constitution. The latter competence may also create interesting issues of interpre-
tation regarding the interface between the Constitution and international law, as well
as the application of the judgments of the ECtHR and the CJEU by the Tribunal.

The Constitution of 1997 also covers the effects of the Tribunal’s rulings, as well
the details of the composition and basis of operation of the constitutional court. Art.
190 stipulates that judgments shall be of universally binding application and shall
be final. They generally shall be immediately published in the official publication in
which the original normative act was promulgated.!® The judgment shall take effect
from the day of its publication; however, the Tribunal may specify another date for
the end of the binding force of a normative act.!! What is important for practitioners

8 Recent activities and basic information and reports in English are available at: https://trybunal.gov.
pl/en.

9 Additionally, under Art. 131, when President is temporarily unable to discharge the duties of his
office, he shall communicate this fact to the Marshal of the Sejm (a function comparable to speaker),
who shall temporarily assume his duties. If President is not in a position to inform the Marshal, then
the Constitutional Tribunal shall, on request of the Marshal, determine whether or not there exists
an impediment to the exercise of the office by the President. If the Constitutional Tribunal so finds,
it shall require the Marshal to temporarily perform the duties of the President. This provision was
applied in practice after the tragic death of President Lech Kaczyriski near Smolensk on 10 April
2010. This time Marshal of the Sejm Bronistaw Komorowski temporarily took over the duties (and
then was chosen in the general election for years 2010-15).

10 Mostly in ‘Dziennik Ustaw’. If a normative act has not been promulgated, then the judgment shall
be published in the second official gazette of the Republic of Poland: ‘Monitor Polski’.

11 Such time period may not exceed 18 months in relation to a statute or 12 months in relation to any
other normative act. Where a judgment has financial consequences not provided for in the Budget,
the Constitutional Tribunal shall specify date for the end of the binding force of the normative act
concerned, after seeking the opinion of the Council of Ministers.
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is that the judgment stipulating non-conformity to the Constitution (or to an inter-
national agreement or statute) of a normative act on the basis of which a legally ef-
fective judgment of a court (or a final administrative decision or settlement of other
matters) was issued shall be a basis for re-opening proceedings (or for quashing the
decision or other settlement) in a manner and upon principles specified in provisions
applicable to the given proceedings.

Further details of organization and of proceedings before the Tribunal are spec-
ified by statutes adopted by parliament in ordinary legislative procedure. In the
last years, especially in connection with a legal and political dispute in the years
2015-2016 (focused on the procedure of appointment of new judges'?), the statute
law has been amended several times, which has in practice caused problems in de-
termining the current content of the law and intertemporal issues. From the per-
spective of the legal status in 2021 and the current proceedings before the tribunal,
the detailed provisions of following statutes (supplementary to the abovementioned
constitutional principles) apply:

- the Act of 30.11.2016 on the Organisation of the Constitutional Tribunal and
the Mode of Proceedings Before the Constitutional Tribunal,'®* and

- the Act of 30.11.2016 on the Status of the Judges of the Constitutional
Tribunal.*

2. Reasoning of the Polish Constitutional Tribunal and
relevant jurisprudence of the ECtHR and CJEU

2.1. Study approach and choice of the decisions examined, with special
attention to external systemic (comparative) interpretation referring to
international case law

This section covers the principal part of this study, which is the interpretation
of the constitutional principles (not statutory ones)—i.e. applicable constitutional
provisions and fundamental rights. The main content of this part is focused also on

12 The different legal approaches and interpretation are presented by: Team of Experts, 2016; Europe-
an Commission for Democracy through Law, 2016.
See: Kustra, 2016, pp. 343-366; Radziewicz, 2017, pp. 23-40; Chmielarz-Grochal, Sutkowski, 2018,
pp- 93-99; Szmulik, Szymanek, 2020, pp. 261-275.
See also the detailed presentation of the period from June 2015 to March 2016: Tuleja (ed.), 2017.

13 Officially Published in ‘Dziennik Ustaw’ of 19.12.2016, item 2072. Translation into English, pre-
pared by Tribunal’s services, is available at: https://trybunal.gov.pl/en/about-the-tribunal/legal-
basis/the-constitutional-tribunal-act.

14 Officially published in ‘Dziennik Ustaw’ of 19.12.2016, item 2073. Translation into English, pre-
pared by Tribunal’s services, is available at: https://trybunal.gov.pl/en/about-the-tribunal/legal-
basis/the-constitutional-tribunal-act.
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the application of fundamental rights by Polish Constitutional Tribunal (PCT) with
reference to the jurisprudence of the European Court of Human Rights (ECtHR, Eu-
ropean Court) and Court of Justice of the European Union (CJ EU, EU Tribunal). The
term ‘reasoning’ is, in the conceptions applied herein, used in the meaning of terms
of argumentation, as concepts to be applied to similar relationships. The method of
this research starts with a case study in combination with the comparative method.

In this context, not only reporting the reasoning but also statistical-quantitative
and qualitative-analytical analyses may be helpful, in particular by determining the
frequency with which the arguments are applied. Additionally, the role and per-
ception of the decision-making bodies may be examined and the basic features of
their constitutional reasoning and the style of their constitutional adjudication pre-
sented. This makes it possible to elaborate on domestic matters that may be of inter-
national interest from both the academic and professional points of view in greater
detail.

The 30 most important Polish cases from the last 10 years that contain a sub-
stantive reference to CJ EU or European Court decisions were chosen for this study.’
All of them directly address fundamental issues of rights and the jurisprudence of
ECTHR or CJ EU, which is the matter of detailed study and remarks above. From
the latter perspective, as well as to ensure the relative consistency of the judgments
under examination, jurisprudence has been selected that concerns criminal, civil,
and medical cases. These branches of law—because of both the domestic and in-
ternational character of standards and relevance to the concept of fundamental
rights—seem the best platforms to present the coexistence of methods of argumen-
tation presented by the national constitutional court and the international tribunals
in question.

As a consequence, the 30 international decisions (27 given by ECtHR and 3 by CJ
EU) considered are referred to by the Polish Constitutional Tribunal in its reasoning.
In case of more than one such reference, a case (and decision) was chosen as relevant
and presented. In other situations, the determining factor for the choice was the sub-
stantive influence in the opinion of the researcher.

Both Polish and international rulings will be presented in detail to show:

a) the methods of interpretation by the constitutional court;

b) the style of reasoning and decision-making characterizing the given constitu-

tional court; and

c) the characteristics of the decision-making of the PCT in relationship with

decisions of the ECtHR and CJ EU.

15 All the below mentioned judgments given by Polish Constitutional Tribunal with its reasoning are
published in the database: http://otk.trybunal.gov.pl/orzeczenia/.
They (with justifications) are published in Polish with the pleadings filed by the parties to the pro-
ceedings.
Press release on some of the judgments of the PCT are published in these internet resources also in
English. Some of these published translations regard the discussed cases and have been used in this
paper below to report the late decisions.
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As far as the statistics and nature of the control are concerned, the discussed
examples are mainly norm control cases and constitutional complaints. Sixteen of
the examined constitutional court decisions were based on individual complaints
concerning constitutional infringements (under Art. 79 of Constitution). Ten of
the decisions were taken as the result of proceedings initiated by applications of
entities generally legitimated for requesting a declaration of compliance with the
Constitution (and indirectly—for interpreting the Polish Constitution of 1997), e.g.
group of deputies. Finally, four of the presented cases were initiated by criminal and
civil courts referring questions regarding the conformity of a normative act to the
Constitution.

2.2. Methods of interpretation, decision-making style, and issues of
constitutional relevance in the selected judgments of the PCT

2.2.1. Substantive criminal law

a. PCT judgment of 6 June 2011 and ECTHR case Janowski v. Poland of 21 January
1999 (criminal liability for public insult of the President of the Republic of Poland)

The Constitutional Tribunal in its judgment of 6 June 2011 (Ref. No. P 12/09)'¢
examined whether the provision criminalizing the public insult of the President of
the Republic of Poland was consistent with Art. 54(1) (freedom of expression) in
conjunction with Art. 31(3) (the principle of proportionality) of the Constitution, as
well as with Art. 10 of the Convention for the Protection of Human Rights and Fun-
damental Freedoms (European Convention).

The Tribunal used the following methods of interpretation: contextual interpre-
tation and analogy (argumentum a simile) referring to similar regulations. It was
combined with a historical interpretation based on the relevant previous decisions
of the Constitutional Court (as ‘precedents’), and one based on scholarly works. The
Tribunal noted that a sense of dignity and authority are among the prerequisites
for the effective performance of the constitutional duties assigned to the Head of
State. The President in office does not act in his own name, but in the name of the
State, as the ‘Head‘ thereof; he embodies the majesty of the Republic of Poland, and
for that reason he is entitled to respect.'” What is more, the Tribunal ruled that this
infringement of the freedom of expression is proportional and justified. First, the
court has a wide range of non-custodial penalties for this crime. Second, freedom
of expression is still guaranteed regardless of the examined provision. The right to
criticize the President is preserved, and limited only in view of the specified form

16 See: https://trybunal.gov.pl/postepowanie-i-orzeczenia/wyroki/art/4766-odpowiedzialnosc-karna-
za-publiczne-zniewazenie-prezydenta-rzeczypospolitej-polskiej.

17 See more: https://trybunal.gov.pl/en/news/press-releases/after-the-hearing/art/5682-
odpowiedzialnosc-karna-za-publiczne-zniewazenie-prezydenta-rzeczypospolitej-polskiej.

407



PIOTR MOSTOWIK

(in particular when the form is offensive or humiliating). The limitation is therefore
form-based, not content-based.'®

The Tribunal used the Court’s standard stated in the judgment of the European
Court of Human Rights of 21 January 1999, Janowski v. Poland (application no.
25716/94).1° It was pointed out that the limits of freedom of expression should be
formed strictly and enacted only when they are necessary, sufficient, and propor-
tional.?° The Court assessed that this freedom is subject to exceptions, which must,
however, be construed strictly, and the need for any restrictions must be established
convincingly. The Contracting States have a certain margin of appreciation in as-
sessing whether ‘a pressing social need’ exists, but it goes hand in hand with a Eu-
ropean supervision, embracing both the legislation and the decisions applying it,
even those given by an independent court. The Court is therefore empowered to give
the final ruling on whether a ‘restriction’ is reconcilable with freedom of expression
as protected by Art. 10.%

In the argumentation of PCT in favor of the constitutionality and convention-
ality of the regulation, the Tribunal directly applied the standards of freedom of ex-
pression formed by the European Court of Human Rights in the ruling on the above-
mentioned case. The Tribunal noted that according to the case-line of the Court,
freedom of expression remains one of the foundations of a democratic society and
deserves protection even if the content of the expression shocks or insults.

b. PCT judgment of 1 December 2016 and ECtHR case Zolotukhin v. Russia of 10
February 2009 (classifying the same act both as offense and as misdemeanor)

The provision controlled by the judgment of the Polish Constitutional Tribunal
of 1 December 2016 (Ref. No. K 45/14??) governs the concurrence of provisions of
the statutes: the Penal Code and the Code of Misdemeanors, i.e. a situation where
a criminal act committed by a particular person meets the characteristics of both
an offense and a misdemeanor. The Tribunal checked whether such regulation may
stand in contradiction with the ne bis in idem principle, which prohibits conducting
a trial and administering a penalty for the same act with regard to the same person
twice, e.g. criminalizing a cause of disorder in a public place by shouting (a misde-
meanor) and, at the same time, inciting others to commit a crime (an offense).?®

18 See e.g. Gorski, Klonowski, 2018, pp. 24-28.

19 http://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&id=001-45946&filename=001
-45946.pdf.

20 The ruling in case Janowski v. Poland referred to a situation in which the applicant was convicted
for insulting the civil servants during and in connection with carrying out his official duties (calling
them ‘oafs’ and ‘dummies’). According to the applicant, this decision infringed his right to express
the opinion.

21 See para. 30.

22 See: https://trybunal.gov.pl/postepowanie-i-orzeczenia/wyroki/art/9491-stosowanie-wobec-tej-samej-
osoby-za-ten-sam-czyn-odpowiedzialnosci-za-przestepstwo-i-za-wykrocze.

23 See: https://bit.ly/3kq500S.
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The Tribunal stated that the provisions are consistent with the Polish Consti-
tution as well as with Art. 4(1) of Protocol No. 7 to the Convention for the Protection
of Human Rights and Fundamental Freedoms. According to the Tribunal applicant
and the participants in the proceedings in the present case, sufficient attention was
not paid to the rules of vertical systemic interpretation, which require that legal
provisions should be interpreted in conformity with the norms of legal acts that are
higher up in the hierarchy.?*

The Tribunal in the procedure of judging used also the jurisprudence of the
European Court of Human Rights, according to which in certain situations, recon-
viction or repetition of criminal proceedings for a certain criminal act does not lead
to an infringement of the principle of ne bis in idem, expressed in Art. 4(1) of Protocol
No. 7 to the Convention. In particular, the Tribunal focused on the judgment of 10
February 2009, Zolotukhin v. Russia (application no. 14939/03)* and the standard
expressed in this case. The theses (paras. 82 and 84) of the last-mentioned Court
judgment were used in the interpretation of the Polish Tribunal.

These parts of reasoning explain two dilemmas: when one may name the pros-
ecution or trial ‘second’ in reference to the same offense; and what are the factors
that the interpreter should take into account considering the res iudicata concerning
the offense. The Court claimed that ‘Art. 4 of Protocol No. 7 must be understood as
prohibiting the prosecution or trial of a second “offense” in so far as it arises from
identical facts or facts that are substantially the same’.?® The Tribunal used—fol-
lowing the Court—the method of interpretation based on the analysis of the general
principle ne bis in idem. Second, the arguments were based on scholarly works. The
main part of argumentation was based on the abovementioned interpretation of the
European Convention.

¢. PCT judgment of 12 February 2015 and ECtHR case Skatka v. Poland of 27 Oc-
tober 2003 (criminal liability for non-public insult of a civil servant)

The judgment of the Polish Constitutional Tribunal of 12 February 2015 (Ref. No.
SK 70/13%) dealt with the problem of the infringement of an individual’s freedom
of expression in case of a non-public insult of the civil servant that causes criminal
liability. This case—quite similar to the one referring to the constitutionality of
the criminal liability for insult of the President of Republic of Poland—is important
because the Constitutional Tribunal summed up its previous case law as regards
the admissibility and rules of limiting the freedom of expression. It was pointed
out that ‘despite the exceptionally strong position of the freedom of speech in the
constitutional axiology, the said freedom is not absolute in character and may be

24 Ibidem.

25 See: https://bit.ly/3ztjxNY.

26 Therefore, the interpreter should ‘focus on those facts that constitute a set of concrete factual circum-
stances involving the same defendant and inextricably linked together in time and space, the existence
of which must be demonstrated in order to secure a conviction or institute criminal proceedings’.

27 See: https://bit.ly/39m4JGk.
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subject to restrictions. When assessing the constitutionality of a regulation imposing
a restriction on a constitutional right or freedom, it should be considered whether it
meets formal criteria, i.e. whether it fulfils a premise that a restriction may only be
introduced by statute; in the case of a reply in the affirmative to that basic question
the so-called test of proportionality should be applied [including effectiveness, ne-
cessity, and proportionality in the strict sense]’.?

The main part of the interpretation referred to the significance of freedom of
expression. The Tribunal used the interpretation of the Constitution on the basis of
the case law of the Constitutional Court by referring to relevant previous decisions
of the Constitutional Court. The Tribunal made use of the conventional standard
pertaining to the protection of the freedom of expression, indicating the long list of
case laws made by the European Court of Human Rights. One of the main aspects on
which the Tribunal relied was expressed in the judgment of the European Court of
Human Rights of 27 October 2003, Skatka v. Poland (application no. 43425/98).%

The following important part of the reasoning of Skatka v. Poland case—re-
ferring to the liability for insults about judges formulated in a letter—was a direct
explanation of the borders of freedom of expression: ‘The courts, as with all other
public institutions, are not immune from criticism and scrutiny. Persons detained
enjoy in this area the same rights as all other members of society. A clear distinction
must, however, be made between criticism and insult. If the sole intent of any form of
expression is to insult a court, or members of that court, an appropriate punishment
would not, in principle, constitute a violation of Art. 10 § 2 of the Convention’.3

The insults about the judges of the Penitentiary Division of the Katowice Regional
Court were formulated in a letter to the President thereof, and the European Court
deemed that due to their appearance in an internal exchange of letters of which no
one in the public was apprised, the administered penalty was disproportionately
severe.?! At the same time—as the Polish Tribunal also observed—‘the interference
in question has to be “proportionate to the legitimate aims pursued” and the reasons
adduced by the national authorities to justify it “relevant and sufficient”’.32

d. PCT judgment of 25 February 2014 and ECtHR case Handyside v. The United
Kingdom of 7 December 1976 (criminal liability for ‘incitement to hatred’ and ‘any other
totalitarian system’)

The Polish Constitutional Tribunal via the judgment of 25 February 2014 (Ref.
No. SK 65/12)* stated that Art. 256 of the Criminal Code—criminalizing ‘the in-

28 See: Human rights and fundamental freedoms: the relationship of international, supranational and
national catalogues in the 21st century. Questionnaire for the XVIIITH Congress of the Conference
of European Constitutional Courts.

29 See: https://bit.ly/39iEfFK.

30 para. 34.

31 Ibid.

32 para. 35.

33 See: https://bit.ly/2XyUtsh.
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citement to hatred’ as well as ‘praising the Nazi, communist, or any other totalitarian
system’—does not violate the Constitution. The constitutional problem was the use
of vague expressions (‘incitement to hatred’ and ‘any other totalitarian system’) that
could lead to breach of the nullum crimen sine lege principle.

The Constitutional Tribunal stated that Art. 256 of the Criminal Code does
limit freedom of expression. However, this limitation fulfills the Constitutional
criteria of proportionality, meaning that it is necessary in a democratic state in
order to protect national safety and security as well as public order and citizens’
rights. As the Tribunal pointed out, ‘this limitation fulfills the legal requirements
and is necessary in a democratic state. It has a strong justification on the basis of
the Polish Constitution: It is grounded in the rule of the inherent and inalienable
dignity of the human being (Art. 30 of the Constitution) and in the prohibition
of political parties and any other organizations referring in their programs to to-
talitarian methods and practices of Nazism, fascism, and communism, but also
those whose programs or activity allow racial and national hatred (Art. 13 of the
Constitution)’.3*

The Tribunal widely applied the interpretation of the Constitution on the basis of
the case law of the Constitutional Court referring to the guarantees of personal liberty.
What is more, the argumentation included the normative meaning of the general
principle of nullum crimen sine lege. Additionally, the Tribunal—when weighing the
values in the ‘proportionality test’—used the notion of freedom of speech explained
by the European Court of Human Rights in the ruling of the European Court of
Human Rights of 7 December 1976, Handyside v. The United Kingdom (application
no. 5493/72).%

The Court in this judgment defined the standard that should be observed to keep
the regulation compliant with Art. 10 of the Convention. The ‘restrictions’ and ‘pen-
alties’ limiting the freedom of speech must be: ‘prescribed by law’ and ‘necessary in a
democratic state’. Art. 10 para. 2 (Art. 10-2) leaves to the Contracting States a margin
of appreciation. Nevertheless, it does not mean an unlimited power of appreciation.
As the Tribunal found in this case, the protected freedom of speech is ‘applicable
not only to “information” or “ideas” that are favorably received or regarded as inof-
fensive or as a matter of indifference, but also to those that offend, shock, or disturb
the State or any sector of the population. Such are the demands of that pluralism,
tolerance, and broadmindedness without which there is no “democratic society”.
This means, among other things, that every “formality”, “condition”, “restriction”,
or “penalty” imposed in this sphere must be proportionate to the legitimate aim
pursued’.3®

34 Para. 7.9.
35 See: https://bit.ly/3tTuUh7.
36 Paras. 43-49.
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2.2.2. Procedural criminal law

a. PCT judgment of 20 November 2012 and ECtHR case Kulikowski v. Poland of 19
May 2009 (extending of the pre-trial detention)

In the judgment of 20 November 2012 (Ref. No. SK 3/12),*” the Polish Constitu-
tional Tribunal found the provision of Art. 263(7) of the Code of Penal Procedure
to be unconstitutional because it did not unequivocally specify the provisions for
extending pre-trial detention following the issue of the first sentence by a court of
first instance in the relevant case.*® The constitutional control was based on Art. 41
para. 1 of the Constitution (‘Personal inviolability and security shall be ensured to
everyone’.)*®

The Tribunal in this case had to specify the constitutional standard for extending
the pre-trial detention. One of the main aspects of the judgment was the reference
to the assessment of the application of pre-trial detention in Poland in the jurispru-
dence of the European Court of Human Rights. The Tribunal expressis verbis noted
that is not bound by the judgments of the European Court. However, the Tribunal
has to take into account, as part of its constitutional review, the norms and standards
formulated by the Court in order to eliminate any possible collisions between them.
The standards contained in the Convention and the jurisprudence of the Court may
therefore be referred to as an element of argumentation and thus serve to maintain
the relative uniformity of decisions of legal protection authorities adjudicating on the
basis of the provisions of domestic and international law.*

In this context, the Tribunal pointed out the circumstances indicated in the ju-
risprudence of the Court as the reasons for Poland’s violation of Art. 5 sec. 3 of the
European Convention. In particular, the Tribunal referred to the judgment of the
European Court of Human Rights of 19 May 2009, Kulikowski v. Poland (application
no. 18353/03).4

The relevant aspect of this case was that used by the Polish Tribunal in the case
commented above. The European Court noted that ‘the reasonable suspicion against
the applicant of having committed a serious offense could initially warrant his de-
tention. Also, the need to secure the proper conduct of the proceedings, in par-
ticular the process of obtaining evidence from witnesses, constituted valid grounds
for the applicant’s initial detention. (...) [Nevertheless], with the passage of time,

37 See: https://bit.ly/2VVmI8V.

38 See e.g. Wisniewski, 2020, p. 176.

39 Any deprivation or limitation of liberty may be imposed only in accordance with principles and
under procedures specified by statute in connection with the proportionality principle (Art. 31
para. 3 of the Constitution), as well as on the Art. 40 (‘Personal inviolability and security shall be
ensured to everyone. Any deprivation or limitation of liberty may be imposed only in accordance
with principles and under procedures specified by statute’) connected with Art. 41 para. 4 (‘Anyone
deprived of liberty shall be treated in a humane manner’).

40 Para. 3.2 of the judgment.

41 See: https://bit.ly/3nLMa73.
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those grounds became less and less relevant. The Court must then establish whether
the other grounds adduced by the courts—namely, the severity of the anticipated
sentence—were “relevant” and “sufficient”.*> The main conclusion of the Court in
this aspect was that the gravity of the charges cannot by itself justify long periods of
detention pending trial.

b. PCT judgment of 11 October 2016 and ECtHR case van der Valen v. Netherlands
of 7 December 2006 (terms of taking samples of biological material from an accused
person)

The Polish Constitutional Tribunal by the judgment of 11 October 2016 (Ref. No.
SK 28/15)* held that the necessity of taking a cheek swab occurs when such evi-
dence is a prerequisite for determining or identifying a perpetrator and for holding
him/her criminally liable or for protecting an innocent person from being wrongly
held criminally liable.** Hence, the controlled provision was found consistent with
the right to privacy and the right to personal inviolability. The Tribunal stated that
not only personal inviolability but also the right to privacy and informational self-
determination do not have an absolute character and may be subject to restrictions in
compliance with the rules of proportionality. In its judgment the Tribunal found that
the regulation is not only useful, but also necessary and balanced.*

There were various methods of interpretation applied in the reasoning: from one
based on precedents of the Polish Tribunal, to scholarly works from Poland, to the
standard of personal rights in European states. The Tribunal used some case law of
the European Court in this judgment, referring to many aspects, especially the right
to avoid self-incrimination and the right to privacy in connection with gathering the
DNA data.

It is worth emphasizing the explicit reference to the judgment of 7 December
2006, van der Valen v. Netherlands (application no. 29514/05).*¢ The Court an-
swered the question about the proportionality of the gains and loses concerning
taking a cheek swab in the criminal procedure. The Tribunal—after the European
Court’s indicated ruling—noted that the intervention breaches personal inviolability
minimally and does not entail suffering. What is more, the Tribunal followed the
Court in stating that the procedure may be beneficial for the examined individual—
protecting an innocent person from being wrongly held criminally liable.

The background of the case van der Valen v. Netherlands was similar to the
Polish one. The applicant was convicted for certain crimes, and the public prosecutor
ordered that cellular material be taken from him in order for his DNA profile to be
determined. In reference to the severity of the measure imposed, the Court found

42 Paras. 45-47.

43 See: https://bit.ly/3hL5v4b.

44 See: https://bit.ly/39ACF2l.

45 About the issue of using DNA data in the constitutional perspective see: Wéjcikiewicz, Kwiatkows-
ka-Wéjcikiewicz, 2017, pp. 207-222.

46 See: https://bit.ly/391212B.
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that the severity of the measure was not decisive. What is more, the Court accepted
with no doubts that the compilation and retention of a DNA profile served the legit-
imate aims of the prevention of crime and the protection of the rights and freedoms
of others.

The importance of this case for the interpretation of Polish constitutional tem-
plate is expressed in the following notes of the Court: ‘it is to be noted that while
the interference at issue was relatively slight, the applicant may also reap a certain
benefit from the inclusion of his DNA profile in the national database in that he may
thereby be rapidly eliminated from the list of persons suspected of crimes in the in-
vestigation of which material containing DNA has been found’.

c. PCT judgment of 25 November 2014 and ECtHR case Brennan v. United Kingdom
of 16 October 2001 (lack of the possibility of telephone communication between a person
detained and counsel for the defense)

In the judgment of 25 November 2014 (Ref. No. K 54/13),” the Polish Consti-
tutional Tribunal held that an absolute prohibition against the use of a telephone
by a person detained pending trial for the purpose of communicating with his/her
counsel for the defense is inconsistent with Art. 42 para. 2 of the Constitution*® in
connection with the principle of proportionality.*°

The Tribunal deemed that the complete exclusion of telephone communication
between a person detained pending trial and his/her counsel for the defense re-
stricted the right to defense and was not necessary, but might be justified by concern
that the accused would urge that false testimony be given or would, in another un-
lawful way, obstruct criminal proceedings.*

The basic method of interpretation was interpretation on the basis of the case
law (precedents) of the constitutional tribunal. What is more, numerous scholarly
works of Polish doctrine were used in the arguments. The Tribunal discussed also the
standard of guarantees in other European countries (comparative law arguments).

The Tribunal recalled the argumentation expressed in many rulings of European
Court of Human Rights—underlining the case law on the right to defense and the
right to private life. The Tribunal recalled in particular the judgment of the Court of
16 October 2001, Brennan v. United Kingdom (application no. 39846,/98)°! and em-
phasized that enabling the accused to communicate freely with his or her lawyer is a

47 See: https://bit.ly/2XFiZb3.

48 ‘Anyone against whom criminal proceedings have been brought shall have the right to defense at all
stages of such proceedings. He may, in particular, choose counsel or avail himself—in accordance
with principles specified by statute—of counsel appointed by the court’.

49 About the constitutional and conventional standard of defense rights see more e.g. Steinborn, 2019,
pp. 38-46.

50 What is more, in its opinion, the complete deprivation of that form of contact in the case of a person
detained pending trial undermines adherence to the principle of equality of arms in criminal pro-
ceedings.

51 See: https://bit.ly/3AuqY91.
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condition for the effective exercise of the right to defense. Although this guarantee is
not absolute, its limitations are considered admissible only if it is sufficiently justified
and if it does not invalidate the right to a fair hearing.

The Court in the case of Brennan v. United Kingdom—in terms of the deferral of
access to the applicant’s solicitor—noted that the measures taken by the police con-
cerning the applicant’s access to his solicitor should be compatible with the rights of
the defense. The Court recalled also its case law, according to which ‘Art. 6 will nor-
mally require that the accused be allowed to benefit from the assistance of a lawyer
already at the initial stages of police interrogation; this right, which is not explicitly
set out in the Convention, may be subject to restriction for good cause. The question
in each case is whether the restriction, in the light of the entirety of the proceedings,
has deprived the accused of a fair hearing’.>?

d. PCT judgment of 11 December 2012 and ECtHR case Rybacki v. Poland of 13
January 2009 (right to defense in the criminal proceedings)

In its judgment of 11 December 2012 (Ref. No. K 37/11),% the Polish Constitu-
tional Tribunal held that the provision in the Criminal Proceedings Code referring
to the right of the detained person to contact with an advocate to an extent that
does not indicate a premise that entitles the detainee to be present at the interview
with an advocate, is inconsistent with Art. 42 sec. 2 (‘Anyone against whom criminal
proceedings have been brought shall have the right to defense at all stages of such
proceedings. He may, in particular, choose counsel or avail himself—in accordance
with principles specified by statute—of counsel appointed by the court’) in con-
nection with Art. 31 sec. 3 of the Constitution of the Republic of Poland (the principle
of proportionality.>

In the judgment of the European Court of Human Rights of 13 January 2009,
Rybacki v. Poland (application no. 52479/99),%° the applicant complained inter alia
that for the over five months of his detention he could not communicate with his
lawyer out of earshot of the prosecutor or a person appointed by him.>¢ The Court
noted that ‘although not absolute, the right of everyone charged with a criminal
offense to be effectively defended by a lawyer, assigned officially if need be, is
one of the fundamental features of fair trial’. Hence, the right of the defendant to

52 See also judgment of 8.2.1996, John Murray v. the United Kingdom, paras. 54-55, 63; https://bit.
ly/3tWQ8Le.

53 See: https://bit.ly/2XGwSFY.

54 About the access to the defense see more e.g. Sakowicz, 2019, pp. 47-54. In particular the comment:
‘The European Court of Human Rights held that access to a defense lawyer should be the rule if the
suspect’s confession is to be used as evidence in the case. The above assumption was extended to ap-
ply also to vulnerable suspects. While analyzing ECtHR case law and provisions of the Polish Code
of Criminal Procedure, an attempt is made to deduce a prohibition of using the suspect’s statements
as evidence if the suspect appears without a defense lawyer or when the defense lawyer is absent’.
Ibid., p. 54.

55 See: https://bit.ly/3nJXoca.

56 Para. 50.
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communicate with his advocate out of hearing of a third person—although perhaps
subject to certain restrictions—is part of the basic requirements of a fair trial in a
democratic society. The State should prove that there were sufficient grounds for the
imposition of the measures complained of.>”

In the discussed judgment of the PCT, the importance of the right to defense
(at the beginning of the criminal trial) was underlined as demanding the use of
the standard expressed by the European Court. According to the national tribunal,
the Court explicitly assumes that one of the basic elements of the right to defense
is the possibility of contact with a lawyer beyond the hearing of a third party—
e.g. from the perspective of reasoning in the case Rybacki v. Poland. The Tribunal
held—using inter alia the reasoning of the mentioned ruling, that the right to un-
hampered legal advice by a detainee at the initial stage of the criminal proceedings
is crucial to ensuring an effective opportunity to defend himself at a later stage of
the proceedings.

e. PCT judgment of 10 December 2012 and ECtHR case Silver and Others v. The
United Kingdom of 25 March 1983 (terms of communication between a person detained
and counsel for the defense)

The Constitutional Tribunal by the judgment of 10 December 2012 (Ref. No. K
25/11) adjudicated that Art. 73(3) of the Act of 6.6.1997, the Polish Code of Criminal
Procedure, due to the fact that it indicated no premises whose occurrence would au-
thorize a prosecutor to permit the monitoring of correspondence carried out between
a suspect and his/her counsel for the defense, was inconsistent with Art. 42(2) in
conjunction with Art. 31(3) of the Constitution.>®

As may be noted, the relevant constitutional provisions in the case are the
same as in the judgment commented upon above. The main problem with the
controlled regulation of the criminal procedure was that it did not indicate the
premises whose occurrence would authorize a prosecutor to permit the moni-
toring of correspondence carried out between a suspect and his/her counsel for
the defense.

The Tribunal used arguments based on scholarly works—Polish monographs
and articles. Furthermore, there were many aspects (e.g. the right to defense)
where the Tribunal referred to the Polish constitutional precedents. The Tribunal—
using the conventional standard derived from the jurisprudence of the European
Court—found that correspondence between a detained person and his advocate
should be particularly privileged due to the guarantee resulting from the right to
obtain professional legal advice. The test of proportionality (statutory limitation,
arbitrariness) of the regulation was not fulfilled according to the judgment of the
European Court of Human Rights of 25 March 1983, Silver and Others v. The

57 Paras. 56 and 59.
58 See: https://bit.ly/3kodhms.
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United Kingdom (application no. 5947/72; 6205/73; 7052/75; 7061/75; 7107/75;
7113/75; 7136/75).%°

The Court stated that, irrespective of the nature of correspondence, it should not
be opened, except where there is a reasonable suspicion that the correspondence is
being used for illegal purposes. As the judgment stated, ‘the Court does not interpret
the expression “in accordance with the law” as meaning that the safeguards must be
enshrined in the very text that authorizes the imposition of restrictions. In fact, the
question of safeguards against abuse is closely linked with the question of effective
remedies’. Further, the phrase ‘necessary in a democratic society’ should be treated
as: 1. not synonymous with ‘indispensable’; neither does it have the flexibility of such
expressions as ‘admissible’, ‘ordinary’, ‘useful’, ‘reasonable’, or ‘desirable’; 2. leaves a
certain but not unlimited margin of appreciation in the matter of the imposition of
restrictions; 3. the interference must, inter alia, correspond to a ‘pressing social need’
and be ‘proportionate to the legitimate aim pursued’; and 4. exceptions to a right
guaranteed are to be narrowly interpreted.®°

f- PCT judgment of 21 January 2014 and ECtHR case W.S. v. Poland of 19 June
2007 (terms of appointing a guardian for a minor who is the aggrieved party in criminal
proceedings)

The next discussed judgment of the Polish Constitutional Tribunal of 21 January
2014 (Ref. No. SK 5/12)% stated that the risk of a conflict between the interest of a
parent who wished to represent the child in proceedings pending against the other
parent and the interests of the child would be minimalized only by introducing into
criminal proceedings a guardian, as an unbiased representative of a minor. . Such
a solution also guaranteed that decisions made to exercise the rights of the minor
as the aggrieved party would be as unbiased as possible. In addition, the Tribunal
mentioned risks posed by the necessity to evaluate—at the onset of preliminary
proceedings—whether a given parent could represent the minor in a proper way.5?

The right to a child’s hearing must not lead to this very value being completely
ignored. In weighing these values, the Tribunal pointed to the judgment of the Eu-
ropean Court of Human Rights of 19 June 2007, W.S. v. Poland (application no.
21508/02).%% In conclusion, it noted that from the point of view of international
standards of human rights protection, the problem of the Polish criminal procedure
turned out to be the defect in the defendant’s right to defense, and not the regulation
on hearings involving a child.

In the opinion of the Tribunal’s ruling commented above, the crux of the case
W.S. v. Poland concerned the accused’s right to a fair trial in relation to his or her

59 See: https://bit.ly/2Xu86s7.

60 See para. 97.

61 See: https://bit.ly/2Z8bXvH.
62 See: https://bit.ly/2XzB8ao.

63 See: https://bit.ly/3ApVDEB.
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right to defense in criminal proceedings. The Court found that ‘in criminal pro-
ceedings concerning sexual abuse certain measures may be taken for the purpose
of protecting the victim, provided that such measures can be reconciled with an
adequate and effective exercise of the rights of the defense’.®* The main argument
justifying the position of the European Court was the statement that the Polish court
based the sentence of the father, accused of molesting his child, solely on the opinion
of an expert psychologist interpreting the child’s testimony.

The method used widely in this judgment was one referring to the arguments
from scholarly works formulated following Polish doctrine. What was important in
this ruling, in the view of the European Convention’s standard, was the significance
of the right of the accused to defend himself, even if the accused was one of the
child’s parents and the offense consisted in acting against the child.

2.2.3. Private law: Protection of property and personal data

a. PCT judgment of 23 October 2012 and ECtHR case Broniowski v. Poland of 22
June 2004 (compensation for immovable properties left outside the present borders of
Poland after World War II)

In its ruling of 23 October 2012 (Ref. No. SK 11/12),% the Tribunal evaluated the
terms of applying for compensation for immovable properties left outside the present
borders of Poland after World War II. It was judged that the requirement that the
right to compensation be granted on condition that the former owners of immovable
properties located in the pre-WW-II eastern territories of the Second Republic of
Poland resided in those territories on 1 September 1939 was inconsistent with the
Constitution. The Tribunal adjudicated that Art. 2(1) of the Act of 8.6.2005 on exer-
cising the right to compensation arising from leaving immovable properties outside
the present borders of the Republic of Poland, insofar as it provided for the right to
compensation to be granted on condition that the former owners of immovable prop-
erties resided in the pre-war eastern territories of the Second Republic of Poland on
1 September 1939, was inconsistent with Art. 64(2) in conjunction with Art. 31(3)
of the Constitution.®® The Court explained that the right to compensation for im-
movable properties located in the pre-WW II eastern territories of the Second Re-
public of Poland is a compensatory property right that falls within the scope of public
law and is subject to protection on the basis of Art. 64 of the Constitution. The chal-
lenged requirement that the former owners of immovable properties located in these
eastern territories of the Second Republic of Poland resided in those territories on 1

64 Para. 57.

65 See: https://bit.ly/39m00cG.

66 The above provision ceased to have effect after the lapse of 18 months from the date of the publi-
cation of the judgment in the Journal of Laws. As to the remainder, the Tribunal discontinued the
proceedings. The decision to defer the effects of the judgment was justified both by its potential fi-
nancial consequences for the situation of the Restitution Fund as well as by the considerable degree
of complexity of the matters under analysis.
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September 1939 constitutes a restriction of that right that is subject to examination
in the light of the principle of proportionality (Art. 31(3) of the Constitution).®”

The Constitutional Tribunal emphasized that the legislator enjoyed considerable
freedom as regards determining the terms of granting compensation and the forms
thereof with regard to immovable properties located in the pre-war eastern terri-
tories of the Second Republic of Poland. However, this did not imply an automatic
approval of every kind of criterion for access to such benefits that made it possible
to adjust the said compensation to the capacity of the state budget. Indeed, even the
smallest amounts of funds might, and should, be allocated on the basis of provisions
that met constitutional standards.

In its justification, the tribunal referred expressly to the jurisprudence of Eu-
ropean Court of Human Rights, in particular to the ruling of 22 June 2004, Bro-
niowski v. Poland (application no. 31443/96°%®). The Court (Grand Chamber) held that
there had been a violation of Art. 1 of Protocol No. 1 of Convention. It found that that
violation had originated in a systemic problem connected with the malfunctioning of
domestic legislation and practice caused by the failure to set up an effective mech-
anism to implement the ‘right to credit’ of Bug River claimants,®® with the conse-
quence that not only the applicant in this particular case but also a whole class of in-
dividuals had been or were still denied the peaceful enjoyment of their possessions.”®
In connection with this, the Court directed that the respondent State should, through
appropriate legal measures and administrative practices, secure the implementation
of the property right in question in respect of the remaining Bug River claimants or
provide them with equivalent redress in lieu, in accordance with the principles of
protection of property rights under Art. 1 of Protocol No. 1.7

The Polish Constitutional Court did strengthen its argumentation by reference to
European Court stating that, in respect of the award to the applicant for any pecuniary
or non-pecuniary damage resulting from the violation found in the present case, the
Court held that the question of the application of Art. 41 of the Convention was not
ready for decision and reserved that question as a whole, inviting the Government

67 In the opinion of the Tribunal, the requirement is excessively restrictive. The persons who left the
pre-war eastern territories of the Second Republic of Poland due to the outbreak of the war in 1939,
could not have predicted rationally that possible compensation for the lost immovable properties
would be conditioned by residing in the former territories of the Polish State during a special and
very brief period in the distant past (only one day—1 September 1939). Indeed, during the years of
the Second Republic of Poland (the period between the wars), the scope of the protection of owner-
ship as regards immovable properties was in no way conditioned by the place of residence, and the
provisions that were binding at that time permitted having a few places of residence. Additionally,
when enacting the challenged regulation, no analysis was carried out with regard to alternative
solutions, followed by the choice of the one that was the most fair and that implemented the aim of
the Act to the largest extent, and that introduced only necessary restrictions and differentiation.

68 See: https://bit.ly/39i7CYS.

69 Point 3 of the judgment.

70 Para. 189.

71 Point 4 of the judgment.
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and the applicant to submit, within six months from the date of notification of the
principal judgment, their written observations on the matter and to notify the Court
of any agreement they might reach.”

In greater detail, with respect to Art. 41, the Court considered that that issue
should be resolved, not only with regard to any agreement that might be reached
between the parties but also in the light of such individual or general mea-
sures as might be taken by the respondent Government in execution of the prin-
cipal judgment. Pending the implementation of the relevant general measures,
the Court adjourned its consideration of applications deriving from the same
general cause.”® This argumentation was also directly applied by Constitutional
Tribunal.

b. PCT judgment of 7 March 2018 and ECtHR case Beyeler v. Italy of 5 January
2000 (limitation to ownership caused by environmental protection)

In the judgment of 7 March 2018 (Ref. No. K 2/17),”* the Constitutional Tri-
bunal judged the case of limitation to proprietary rights sensu largo. The Tribunal
adjudicated that Art. 129 (4) of the Act of 27.4.2001 on Environmental Protection
was inconsistent with Art. 64(1) in conjunction with Art. 31(3) of the Constitution.
During these proceedings, the arguments covering the interpretation of Art. 1 of
Protocol No. 1 to the Convention for the Protection of Human Rights and Fun-
damental Freedoms were presented and de facto granted by the tribunal. They
included the principle of ‘fair balance’ presented in the jurisprudence of the Eu-
ropean Court.

The Court in its judgment of 5 January 2000, Beyeler v. Italy (application no.
33202/967°) stated that, in order to be compatible with the general rule, an inter-
ference with the right to the peaceful enjoyment of ‘possessions’, apart from being
prescribed by law and in the public interest, must strike a ‘fair balance’ between the
demands of the general interest of the community and the requirements of the pro-
tection of the individual’s fundamental rights.”®

Polish Constitutional Court de facto used—as the argument in its reasoning—
the observation that in the jurisprudence of ECtHR it has been pointed out that
this rule does not prohibit even significant restrictions on the property rights, so
long as they are accompanied by legal instruments that maintain a proper balance
between public and private interests. Important factors creating this appropriate
balance are: awareness of the introduced restrictions and the ability to predict their
future effects, the size of the restrictions, the possibility of questioning the validity
of the restrictions introduced, and the mechanism of compensation claims. On the

72 Point 5 of the judgment.

73 Para. 198.

74 See: https://bit.ly/3zjLV5e.
75 See: https://bit.ly/2Z4BqWU.
76 Paras. 107, 137.
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other hand, the difficult, and in many cases even inaccessible, possibility of taking
advantage of the provisions provided for in Art. 129 (1-3) of the Act was claimed
not to strike a fair balance between public and private interests. Detailed practical
examples of national solutions that were given in this European Court jurisprudence
and that may update the negative assessment from the perspective of Art. 1 were
also applied in the process of creating the national control standard.

¢. PCT judgment of 24 April 2018 and ECtHR case Michat Korgul v. Poland of 21
March 2017 (exercise of ownership by convicted persons)

In the judgment of 24 April 2018 (Ref. No. SK 27/16),”” the Constitutional Tri-
bunal judged (with regard to a constitutional complaint) the exercise of the right of
ownership by convicted persons serving prison sentences. The Tribunal adjudicated
that Art. 126(10) of the Act of 6.6.1997—the Executive Penal Code—insofar as it
does not allow a convicted person to use personal funds referred to in Art. 126(1) of
the said Act to pay for a fine if the fine was not substituted with a prison sentence
or with detention, is consistent with Art. 64(1) in conjunction with Art. 64(3) of the
Constitution of the Republic of Poland.

The allegations raised in the constitutional complaint did not concern the entire
category of so-called ‘frozen funds’ provided for in Art. 126 of the Executive Penal
Code, but a certain element thereof.”® Before the Tribunal assessed the validity of
the allegation, it analyzed provisions on the keeping and disposal of funds belonging
to a convicted person, as well as provisions regulating the replacement of a fine with
a substitute penalty of confinement. First, the Tribunal held that money that is to be
kept as ‘frozen funds’, due to the nature of that legal construct, does not in principle
comprise all money belonging to a convicted person or all money obtained from
the sources mentioned in Art. 126(2) of the Executive Penal Code—in every case, it
is only a certain percentage of those funds.”® Second, the Tribunal considered the fact
that the mechanism regulated in the provisions of the Executive Penal Code was
constructed in such a way that even if a convicted person’s only money is the money
accumulated as ‘frozen funds’, this does not rule out the payment of a fine imposed
on that person. Indeed, in the case where the said person has no money for the en-
forcement of the fine to be carried out, a competent court orders the administration
of a substitute penalty of the deprivation of liberty, which the convicted person may

77 See: https://bit.ly/2VTjugl.

78 The complainant challenged the solution that Art. 126(10) of the Code did not allow a convict-
ed person to use his/her accumulated ‘frozen funds’ to pay a fine that had not be substituted
with a prison sentence or with detention. According to the complainant, that restriction was too
far-reaching, as the indicated provision should permit the use of a convicted person’s ‘frozen funds’
for the payment of his/her fine, regardless of the fact whether the fine had been replaced with a
substitute penalty.

79 Every incoming amount of money (except for an amount deposited by a convicted person at the time
of being admitted to prison) is subject to a one-off reduction by an amount not higher than 4% of
average remuneration of workers. Thus, convicted persons may use the remaining funds to pay for
their fines, or this could be done by convicts’ close persons.
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object to by filing an application pursuant to Art. 126(10) of the Executive Penal
Code.®°

The Tribunal expressly accented—similarly to the reasoning presented by
ECtHR—that the legislator had weighed the respective interests in the examined
situation: First, the intention to provide convicted persons with basic financial means
after their release from prison (by creating the legal construct of ‘frozen funds’,
which serves rehabilitative goals and the protection of the public order); second,
the avoidance of the further confinement of convicted persons, and hence the intro-
duction of an exception that ‘frozen funds’ may be used for paying a fine if it substi-
tutes for a prison sentence or detention (which constitutes a warranty measure with
regard to convicted persons). Taking this into consideration, the Tribunal stated that
the legislator had not exceeded the constitutional limits of admissible interference
with the property rights of convicted persons, and that he had balanced the necessity
to protect those rights with the need to protect public order and with the assumption
that prolonging the confinement of convicts should be avoided.

In the mentioned judgment of 21 March 2017, Michat Korgul v. Poland (appli-
cation no. 36140/11%) the applicant, a Polish national, was detained. The European
Court of Human Rights stated that the state has the right to use such programs
(systems) that it considers most appropriate for reintegrating prisoners into society
after their release, including by securing a certain amount of money for them.®? In
this case the European Court expressly declared that the state has the right to use
programs (systems) that it deems most appropriate for the reintegration of prisoners
into society after their release, including by securing a certain amount of money for
them.

It should be added that the Polish Constitutional Tribunal also noted that the in-
stitution of ‘frozen funds’ can be treated as an element of the implementation of Prin-
ciple 6 of Recommendation Rec(2006)2 of the Committee of Ministers to member
states on the European Prison Rules®® regarding facilitating the reintegration of
persons deprived of liberty into a free society. Although this recommendation is

80 The Tribunal noted that the legislator’s assumption was that a convicted person should pay his/her
fine from money that had not been included in ‘frozen funds’. Such an assumption is linked with the
legal construct of ‘frozen funds’ as a certain savings (accumulated money) plan which is to provide
convicted persons with financial means to travel home after their release from prison and to support
themselves. When creating the legal construct of ‘frozen funds’, the legislator also provided for an
instrument on the basis of which—and in compliance with certain requirements—convicted per-
sons may pay their fines with money accumulated as ‘frozen funds’, but only after the enforcement
of the fine proves ineffective or if it follows from the circumstances of a case that the said enforce-
ment would be futile.

81 See: https://bit.ly/3hP1;3L.

82 The case essentially concerned his complaint about the high-security measures to which he had
been subjected in the context of criminal proceedings brought against him for armed robbery. He
was classified as a dangerous detainee and placed under a high-security regime for two periods
covering nearly two years. These security measures were applied and extended on the ground that
he had been aggressive and threatening to prison guards.

83 See: https://bit.ly/3EBhWcU.

422



INTERPRETATION OF FUNDAMENTAL RIGHTS IN POLAND

not binding, the solutions contained therein are treated as determining the way of
shaping penitentiary systems in the legal orders of individual member states of the
Council of Europe.

d. PCT judgment of 30 Jul 2014 and CJ EU case Digital Rights Ireland Ltd v. Min-
ister for Communications, Marine and Natural Resources, Ireland; Kdrntner Landesr-
egierung v. M. Seitlinger and others of 8 April 2014; C-293/12, C-594/12 (information
on the individual gathered in operational activities)

The PCT judgment of 30 July 2014 (Ref. No. K 23/11)®* refers to technical (tele-
communication) data retention and covert surveillance. PCT resolved the issue of
granting access to telecommunications data retained by service providers and—what
is important from the perspective of protection of personal data—retaining them.
It was judged inter alia that some questioned provisions of acts on operational ac-
tivities®®> were inconsistent with Arts. 42(2), 47, 49, 51(2), and 54(1) of the Consti-
tution in conjunction with Art. 31(3) insofar as they did not provide for a guarantee
that materials that contained information that was prohibited from being evidence
should be subject to immediate, witnessed, and recorded destruction in a case where
the court had not lifted professional confidentiality requirements.8¢

What is interesting is that the statute provisions under review were closely re-
lated to the scope of application of Directive 2006/24/EC¥ (although they did not
implement this EU law). The issue of compliance of the provisions on telecommu-
nications data retention with fundamental rights was in fact common to the many
Member States. Similar regulations were assessed also by national constitutional
courts and the CJEU. The jurisprudence of the ECtHR was also important in de-
termining the standard of protection of fundamental rights. First of all, it should
be noticed the decision of PCT was influenced by reasoning presented by EC EU
that considered Directive 2006/24/EC invalid. PCT answered the legal question of
the impact of the annulment of the directive on constitutionality of national provi-
sions and review in the pending case. When declaring the unconstitutionality of the

84 See: https://bit.ly/31DoRcY.

85 Le. Police, Border Guard, tax audit, Military Police, Internal Security Agency and Foreign Intelli-
gence Agency, Military Counter-Intelligence Service and the Military Intelligence Service, and the
Central Anti-Corruption Bureau.

86 The freedom of privacy in the digital age is constitutionally protected and implies that individuals
are at liberty to act within the scope of that freedom as long as a relevant statute does not delineate
its scope. The Tribunal explained that protection arising from theses articles comprises all ways of
transferring information in every form of communication, regardless of means used (e.g. conver-
sations in person and on the phone, written correspondence, fax, SMS and MMS messages, email,
exchanging messages via portals). The said protection pertains not only to the content of a commu-
nication but also to the circumstances of the communication.

See the detailed description in English: https://bit.ly/3tUVqXg.

87 Directive 2006/24/EC of the European Parliament and of the Council of 15 March 2006 on the
retention of data generated or processed in connection with the provision of publicly available
electronic communications services or of public communications networks and amending Directive
2002/58/EC; OJ L 105, 13.4.2006, pp. 54-56.
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above-mentioned provisions on data retention, PCT referred also to the standard
indicated in the CJEU judgment of 8 April 2014, Digital Rights Ireland Ltd v. Min-
ister for Communications, Marine and Natural Resources, Ireland; Karntner Landesr-
egierung v. M. Seitlinger and others (C-293/12, C-594/12).88 As a result, the standard
of secret surveillance implemented by PCT is a kind of composition of requirements
previously presented by CJ EU (and indirectly by the jurisprudence of ECtHR, taken
into consideration by PTC and CJ EU) with additional domestic requirements.® This
comes as no surprise, given the similar wording of the constitutional provisions and
Arts. 7-8 of the EU Charter of Fundamental Rights (protection of private life and
protection of personal data).

2.2.4. Private law: Civil liability and compensation

a. PCT judgment of 23 Jun 2015 and CJ EU case ACI Adam BV and others against
Stichting de Thuiskopie, Stichting Onderhandelingen Thuiskopie vergoeding of 10 April
2014 (culpable infringement of copyright)

The issues of liability for infringement of copyright and the amount of damages
were the subject of two pending proceedings before the national court in recent
years.

For the first time, in judgment of 23 June 2015 (Ref. SK 32/14)%° the Tribunal
judged that Art. 79 (1.3.b in fine) of the Act of 4.2.1994 on copyright and related
rights was partly inconsistent with Art. 64 (1-2) in connection with Art. 31 (3) and
Art. 2 of the Constitution of the Republic of Poland. This concerned the extent to
which the entitled, whose economic copyrights had been infringed, may request the
person who infringed those rights to remedy the loss caused: on the basis of general
principles, or—in the event of a culpable infringement—by payment of a sum of
money corresponding to three times the amount of the appropriate fee that would
have been due at the time it was sought if the rightholder had given permission for
the work to be use.”!

The abovementioned provision was based on a mechanism that ‘distracted’
the question of the infringer’s liability from the damage caused by its actions and,
moreover, made it possible to completely disregard the kind of ‘unlawfulness’ that

88 See: https://bit.ly/2Z3cgIb.

89 It is discussed in the legal literature that the issue at stake is common within the European case law
and the PCT and the European courts create a standard for the protection of freedom of communi-
cation and privacy. See the detailed remarks: Podkowik, Zubik, 2021, pp. 155-173.

90 See: https://bit.ly/3ApsERi.

91 See more: Gesicka, 2015, pp. 205-218. The author stresses that: ‘it might be deduced that the Tribu-
nal indirectly advocated an alternative damage claim that would refer to a single lump sum (royalty
fee). Nevertheless, such an approach might turn out to become an obstacle for non-professional right
holders, mostly the authors themselves, to be compensated for the entire damage. The judgment
thus lacks consistency as well as proper justification and that is the reason for the Author’s only
partial approval of it’ (pp. 217-218).
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had emerged in this case.”? In the opinion of the Tribunal, the legislator had dis-
turbed the balance between the position of the copyright holder and the perpetrator
of the damage.*® Additionally, the Tribunal emphasized that a victim whose property
rights have been violated may be granted various protective legal instruments. Nev-
ertheless, he should not have at his disposal such instruments as would indicate that
the legislator itself guarantees excessive interference with the property rights of the
ex delicto liable. Since, as a rule, such a basic protective instrument is compensation
determined within the limits of an adequate causal link, even the introduction of
lump sum elements may not lead to a complete loss in legal provisions of the issue of
proportion between the amount of damage suffered and that compensation.

As the justification of this ruling, the Polish Tribunal explicitly referred to the
judgment of the Court of Justice of the European Union of 10 April 2014 (ACI Adam
BV and others against Stichting de Thuiskopie, Stichting Onderhandelingen Thuis-
kopie vergoeding, C-435/12°%). The reasoning of this ruling expresses inter alia the
statements that the EU law ‘must safeguard a fair balance between the rights and in-
terests of authors, who are the recipients of the fair compensation, on the one hand,
and those of users of protected subject-matter, on the other’ (53) and ‘satisfying
the condition of the fair balance to be found between, on the one hand, the rights
and interests of the recipients of the fair compensation and, on the other, those of
those users’ (57). These statements were recalled by the Tribunal to strengthen the
grounds of the judgment given.

b. PCT judgment of 5 November 2019 and CJ EU case ‘Otawska Telewizja Kablowa’
w Otawie v Stowarzyszenie Filmowcéw Polskich w Warszawie of 25 January 2017 (com-
pensation of infringement of copyright)

In the second case, the Tribunal in its judgment of 5 November 2019 (Ref. No. P
14/19)* ruled that the remaining part of Art. 79 (1.3.b in initio) of the Act of 4.2.1994

92 The court to which the entitled person referred his claim, applying the challenged regulation, ex-
amined only the conditions for liability for damages in the challenged provision, but did not take
into account any further circumstances that could affect the scope of the applicant’s liability. In
particular, the court did not take into account the detailed context underlying the infringement,
related to the negotiation of the amount of the license fee in the situation of rather limited freedom
of contract.

93 While the entitled person has strong institutionalized protection, enjoys a whole catalogue of claims
triggered in connection with infringement of author’s economic rights, as well as procedural facili-
ties (information claims), the legislator additionally equipped him with an instrument of protection
consisting in demanding a flat-rate compensation that does not require establishing the amount of
damage, or even completely detached from it. On the other hand, the perpetrator of the tort, which
is held liable separately from the known from Art. 361 of the Civil Code the principle of adequate
causation, he does not have any effective instruments enabling him to defend himself and minimize
the incurred damage to property. Not only is his responsibility not limited to ‘the normal conse-
quences of the action (...) from which the damage resulted’, but may exceed them several (three)
times.

94 See: https://bit.ly/39mX2jm.

95 See: https://bit.ly/31KKzMd.
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on copyright and related rights is consistent with Art. 64 (1-2) in connection with
Art. 31 (3) and Art. 2 of the Constitution of the Republic of Poland. This case con-
cerned the scope within which a rightholder whose economic rights of copyright have
been infringed may request the person who infringed those rights to remedy the loss
caused: on the basis of general principles, or by payment of a sum of money corre-
sponding to twice the amount of the appropriate fee that would have been due at the
time it was sought if the rightholder had given permission for the work to be used.

The Polish Constitutional Tribunal argued inter alia—similar as to the merits
but of an individual character—based on the jurisprudence of CJ EU. PCT accented
that the judgment of the Court of Justice of European Union of 25 January 2017
had been given (Stowarzyszenie ‘Otawska Telewizja Kablowa’ w Olawie v Stowar-
zyszenie Filmowcéw Polskich w Warszawie; C-367/15°) and directly influenced the
judging of the domestic case. CJ EU previously ruled—based on the aim of the leg-
islator—that Art. 13 of Directive 2004/48/EC of the European Parliament and of the
Council of 29 April 2004 on the enforcement of intellectual property rights must be
interpreted as not precluding national legislation under which the holder of an intel-
lectual property right that has been infringed may demand from the person who has
infringed that right either compensation for the damage that he has suffered (taking
account of all the appropriate aspects of the particular case), or—without him having
to prove the actual loss—payment of a sum corresponding to twice the appropriate
fee that would have been due if permission had been given for the work concerned
to be used. This ruling of EU Tribunal was de facto positively evaluated and adopted
as more general solution (a minori ad maius), as well as the element of reasoning
presented by Polish Constitutional Tribunal.

2.2.5. Procedural civil law

a. PCT judgment of 22 September 2015 and ECtHR case Paykar Yev Haghtanak Ltd
v. Armenia of 20 December 2007 (reopening a domestic proceeding after judgment of
European Court)

In the judgment of 22 September 2015 (Ref. No. SK 21/14),” the Tribunal ruled
on Art. 408 of Civil Procedure Code of 17.11.1964 to the extent of stating that, five
years after the judgment becomes final, it is not possible to reopen civil proceedings
(revision of a final and non-appealable judgment) due to violation of Art. 6 (1) of the
European Convention. It was judged that this provision is partly inconsistent with Art.
77 (2) in connection with Art. 45 (1) of the Constitution of the Republic of Poland.

This case is an example not only in national jurisprudence and interpretation of
the constitution of drawing from the models of interpretation adopted by interna-
tional tribunals (here: ECtHR) regarding the interpreting of convention standards,
but also an example of assessing statutory solutions constituting a ‘bridge’ between

96 See: https://bit.ly/3hK67Hx.
97 See: https://bit.ly/2XwtoFw.
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the judgment of an international tribunal and the assurance of its general conse-
quences for the future in a given country.

The complainant presented the opinion that the five-year time limit for the re-
opening of civil proceedings in Polish law would close the court to protecting her rights
if the grounds for reopening were to result from a judgment of the European Court.
Proceedings before such a tribunal are long and drawn out and do not necessarily end
within five years of the conclusion of the domestic proceedings. Finally, the Constitu-
tional Tribunal evaluated this solution as a disproportionate in the strict sense.

In the reasoning and argumentation, the European jurisprudence was recalled,
in particular the judgment of the Court (Third Section) of 20 December 2007
(Paykar Yev Haghtanak Ltd v. Armenia; application no. 21638/03%). In the justifi-
cation of the Polish Tribunal’s decision, an important reference was expressly made
to the following fragment: “The Court notes in this connection that Art. 241.1 of the
CCP allows the reopening of the domestic proceedings if the Court has found a vio-
lation of the Convention or its Protocols (see para. 25). The Court is in any event of
the view that the most appropriate form of redress in cases where an applicant was
denied access to court in breach of Art. 6 § 1 of the Convention would, as a rule, be
to reopen the proceedings in due course and re-examine the case in keeping with all
the requirements of a fair trial’ (para. 58). This did strengthen the argumentation
of domestic tribunal, whichreiterated that the right to a court, of which the right of
access constitutes one aspect, is not absolute but may be subject to limitations. Nev-
ertheless, the limitations applied—taking into consideration the contextual interpre-
tation—must not restrict the access left to the individual in such a way or to such an
extent that the very essence of the right is impaired. Furthermore, a limitation would
not be compatible with Art. 6 § 1 if it did not pursue a legitimate aim and if there is
not a reasonable relationship of proportionality between the means employed and
the aim sought to be achieved.

b. PCT judgment of 8 November 2016 and ECtHR case Helmers v. Sweden of 29 October
1991 (binding character of legal assessment and indications of the second instance court)

Another provision of general character within the civil procedure was the
matter of the judgment of the Constitutional Tribunal of 8 November 2016 (Ref.
No. P 126/15).°° It was judged that Art. 386 § 6 of the Code of Civil Procedure of
17.11.1964 is consistent with Art. 45 (1) and Art. 178 (1) to the extent that the legal
assessment and indications as to further proceedings expressed in the justification
of the judgment of the second instance court shall be binding on the court of first
instance to which the case was referred.'*®

98 See: https://bit.ly/31EF114.
99 See: https://bit.ly/3AsndAP.

100 The given solution was evaluated as eliminating the risk of excessive length of the trial, caused by
the fact that the court of first instance, which does not agree with the appeal decision, will issue a
decision similar to the annulled one, and this decision will also be revoked in the future by the court
of second instance after another appeal.
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The Tribunal expressly stated that Art. 45 (1) of Polish Constitution takes into
account the content of Art. 6 (1) of the Convention (the right to have a case examined
by an independent court). Additionally, the jurisprudence of European Court was
reported with the following conclusion strengthening the final decision: It did not
prejudge the model of civil proceedings, including the model of appeal and even
relations between the decisions of courts of different instances in the same case.

It was highlighted that application of Art. 6 (1) in relation to proceedings before
courts of appeal depends on the particular nature of the proceedings in question.
It was also stressed that the manner of application of Art. 6 to proceedings before
courts of appeal depends on the special features of the proceedings involved; account
must be taken of the entirety of the proceedings in the domestic legal order and of
the role of the appellate court therein. These conclusions were substantiated by the
theses of the judgment of European Court of 29 October 1991, Helmers v. Sweden
(Application no. 11826/85'"). Hence, the last ruling directly influenced the way of
interpretation of the control template, i.e. Art. 45 of Polish Constitution.

¢. PCT judgment of 11 July 2018 and ECtHR case Levages Prestations Services v.
France of 23 October 1996 (formal components of cassation)

By its judgment of 11 November 2018 (Ref. No. SK 3/17'%2), the Constitutional
Tribunal evaluated the core components of cassation in the context of civil pro-
ceedings. It adjudicated that Art. 398° (2-3) in conjunction with Art. 3984 (1,3), in
conjunction with Art. 13(2) of the Civil Procedure Code of 17.11.1964 is consistent
with Art. 45(1) in conjunction with Art. 2 and Art. 31(3) of the Constitution of the
Republic of Poland.!®* The Tribunal emphasized that what constitutes a protected
value that justifies the legislator’s adoption of such a model of a cassation appeal
(which also implies the division of defects into those that are barred from being
rectified and those that are subject to elimination in restructuring proceedings)
is the protection of certainty and security of legal transactions. Proceedings before
the Supreme Court concern legally effective rulings. The possibility of revoking such
rulings because of a public interest will always result in a state of uncertainty as to
the situation determined by such a ruling.}*4

101 See: https://bit.ly/3klhjvU.

102 See: https://bit.ly/31AJqqi.

103 As regards the pace of proceedings at this stage, a call for the elimination of any deficiencies con-
cerning core components of a cassation appeal within the same (one-week) time-limit would not
prolong relevant proceedings. Hence, the pace of proceedings does not justify shaping requirements
as to the core components of cassation appeals. Consequently, the said pace does not justify de-
priving parties of the possibility to supplement the aforementioned deficiencies in the context of
proceedings on restructuring a debtor’s liabilities (hereinafter: restructuring proceedings).

104 The said possibility will also always interfere with the principle of certainty and security of legal
transactions. Proceedings on cassation appeals constitute proceedings on extraordinary means of
appeal—and are not third-instance proceedings, where, until the completion of all the stages of
those proceedings, parties to the proceedings must take into account the possibility that the rulings
delivered by the courts of lower instances in a given case may be revoked.
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The Tribunal added that all subjects of legal rights and obligations whose legal
and actual situations were shaped by a legally effective ruling should act in confi-
dence as to the irrevocability of those determinations. In the event a cassation appeal
is filed by the adversary party, the subjects of legal rights and obligations should
have the possibility of predicting if there are any real chances of revoking such
a ruling.!> The Tribunal stated also that a different way of determining the effects
of failure to include core components in a cassation appeal and the categorization
of such deficiencies as formal defects subject to supplementation in restructuring
proceedings would actually lead to a complete change of their nature. However, such
considerable interference with the legislator’s decision is not justified in the context
of the present case. In the legal doctrine and the jurisprudence of courts, it is high-
lighted that core components constitute mandatory elements that make up an appeal
and determine that a given submission by a party is a cassation appeal. Thus, core
components determine the essence of a cassation appeal.'?¢

The reasoning of the European Court adopted in judgment of 23 October 1996,
Levages Prestations Services v. France (application no. 21920/931%7), was of great
importance for such an understanding of the constitutional template of control in
the national tribunal’s jurisprudence, and thus for the abovementioned decision, it
was indirectly taken into consideration (§§ 44-48) via the reasoning in the recalled
earlier judgments given by the Tribunal. As to the formalism—quite legitimately the
conditions of admissibility of a cassation appeal may be more formal and limited
than in the case of a normal appeal. Taking into account the special role played by
the court of cassation, the procedure used by that court may be more formal, espe-
cially when the proceedings before the court of cassation take place after the case
has been examined by a court of first instance and then by a court of appeal—each
of them having a full range of jurisdiction. It also noted the special nature of the role
of the cassation, which is limited to examining whether the law has been applied
correctly.

105 The lack of formal requirements as to the content and form of a cassation appeal together with
serious consequences of failing to meet them would constitute far-reaching interference with the
principle of the protection of legal transactions. This would enhance the lack of certainty as to a
situation shaped by a legally effective ruling. The necessity to ensure the certainty and security of
legal transactions in a democratic state constitutes sufficient justification for introducing limitations
to the right to a fair trial within the scope of shaping a procedure together with the serious effects
of failure to meet the requirements of a cassation appeal.

106 Additionally, the lack of any of the core components entails that a given means of appeal constitutes
a cassation appeal and hence the said deficiencies (primary deficiencies) are subject to elimination.
The Tribunal emphasized that the high degree of formalization of cassation appeals is alleviated by
the requirement that a cassation appeal be drafted by an advocate or a legal adviser. The require-
ment that a cassation appeal should comprise all its core components is not impossible to be met by
a professional attorney. The incorrect drafting of a cassation appeal which consists in failing to meet
the relevant requirements as to its core components may not be an argument for the change of the
character of those elements and for the treatment of every submission as a cassation complaint.

107 See: https://bit.ly/3zpgRRA.
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d. PCT judgment of 17 May 2016 and ECtHR case Podbielski and PPU Polpure
v. Poland of 26 July 2005 (costs of court procedure)

The next three discussed judgments of Polish Constitutional Court regard the
issues of costs of proceedings, in particular the amount and its reimbursement, as
well as the general issue of access to the court.

With the judgment delivered on 17 May 2016 (Ref. No. SK 37/14),1%¢ the Tribunal
stated that: ‘The exemption of a losing party by a court from the obligation to reim-
burse the legal costs of a winning party in particularly justified instances, without
burdening the State Treasury with the said costs, does not infringe the right to a
fair trial, as regards a properly devised court procedure that complies with the prin-
ciples of justice’. The Constitutional Tribunal adjudicated that Art. 102 of the Civil
Procedure Code of 17.11.1964, insofar as it does not impose on the State Treasury the
obligation to reimburse the legal costs of a winning party that were not adjudged
to be paid by a losing party, is consistent with Art. 45(1) of the Constitution. Art.
102 was evaluated as constituting a purposeful departure, justified by the principles
of equity, from the principle of liability for the outcome of a trial. According to the
Tribunal, it is necessary to have a certain safety valve, i.e. in particularly justified
instances, the possibility that a court may lift the obligation of a losing party to re-
imburse the legal costs of a winning party.}*

In the opinion of the Constitutional Tribunal, the challenged Art. 102 of the Civil
Procedure Code constitutes a justified exception to the principle of liability for the
outcome of a trial, and it does not infringe a component of the constitutional right
to a fair trial, namely the right to a proper court procedure that complies with the
principles of justice. Art. 102 is thus a proper example of a departure—justified by
particular circumstances of a case—from the principle of liability for the outcome
of a trial.!?°

The Tribunal added that the principle of liability for the outcome of a trial is
not, and should not, be absolute in character. There is no doubt that the legislator
ought to provide for exceptions to that rule, such as the challenged Art. 102, that
comply with the principle of equity. For this reason, it ought to be deemed that the
challenged Art. 102 of the Civil Procedure Code not only causes no violation of a
proper court procedure, which constitutes a component of the constitutional right to

108 See: https://bit.ly/3n098u8.

109 Courts apply Art. 102 of code only by way of an exception, and the catalogue of recurring instances
regarded as particularly justified is directly linked with the facts of a given case, and not merely
with the financial situation of a losing party (as in the case in the context of which the constitutional
complaint was submitted, where an allegation had been put forward effectively about the expiry of
the claims of the petitioner, i.e. the losing party).

110 It was pointed also out that, in the consistent domestic jurisprudence, the right to a fair trial has
been linked with the principle of payment for the administration of justice. This does not entail that
the Tribunal departs from the view presented in its jurisprudence that, as a rule, legal costs should
be adjudged to a losing party.
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a fair trial, but actually manifests the conformity of said procedure to the principle
of justice.!

The arguments relating to reasoning when judging this case were presented
by the European Court (Fourth Section) judgment of 26 July 2005, Podbielski and
PPU Polpure v. Poland (application no. 39199/98). The following ECtHR statements
were taken into consideration by the Polish Constitutional Court when shaping the
normative content of the applied standard of control: ’In the present case the ap-
plicant had to desist from pursuing his case before civil courts because his company
was unable to pay the court fee (...); which it had been required to pay for pro-
ceeding with the appeal. It is true that no right to appeal in civil cases can be in-
ferred from the Convention and that, given the nature of appeal proceedings and
the fact that a person has already had his case heard before the first-instance court,
the State would in principle be allowed to put even strict limitations on access
to a court of appeal. It is also true that in the Tolstoy-Miloslavsky v. the United
Kingdom case (application 18139/91),2 the Court found that the requirement to
secure a significant sum for the anticipated legal costs of the applicant’s opponent
in appellate proceedings had pursued a ‘legitimate aim’, especially given the poor
prospects of success in the applicant’s appeal. It also attached ‘great weight’ to the
fact that the case had been heard for 40 days at first instance and, in that context,
stressed that in cases where access to a court was concerned, the entirety of the
proceedings had to be taken into account (paras. 61-67 of this case). However, re-
strictions that are of a purely financial nature and that, as in the present case, are
completely unrelated to the merits of an appeal or its prospects of success, should
be subject to a particularly rigorous scrutiny from the point of view of the interests
of justice (paras. 63-64 above)’.!!?

111 The Tribunal found it necessary to emphasize that, from the point of view of a proper court proce-
dure that is consistent with the principle of justice, it is vital that the principle of equity arising from
Art. 102 of the Civil Procedure Code would be applied by way of an except and would not become a
measure within the scope of the so-called ‘poor law’. If this was the direction in which the jurispru-
dence of courts was headed, as regards complementing the content of the term ‘particular justified
instances’, lacking sufficient specificity, as used in Art. 102 of the code, then the allegation raised
in this constitutional complaint should be evaluated differently. Indeed, what we would deal with
would not be the principle of equity—which permits a court to determine the issue of legal costs in a
different way than in accordance with the principle of basic liability for the outcome of a trial—but
actually the legal institution of ‘poor law’.

112 See: https://bit.ly/3nQ4MCE.

113 Additionally the following fragment should be pointed out:

‘66. The Court notes that, indeed, the courts at several instances heard Mr. Podbielski’s case and
that, eventually, the fee for lodging his company’s appeal of 29 November 1996 was significantly re-
duced (...). Yet, in contrast to the Tolstoy-Miloslavsky case, the money that the applicant was obliged
to secure did not serve the interests of protecting the other party against irrecoverable legal costs.
Nor did it constitute a financial barrier protecting the system of justice against an unmeritorious
appeal by the applicant. Indeed, the principal aim seems to have been the State’s interest in deriving
income from court fees in civil cases’.
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Also in this case, the interpretation presented earlier by the European court was
used by the national tribunal to strengthen the argumentation explaining the consti-
tutional decision taken.

The Tribunal deemed that it was necessary to underline that the constitutional
standard of the right to a fair trial—as provided for in Art. 45(1) of the Constitution
in fact interpreted in line with ECtHR standards—does not require free-of-charge
court proceedings where the State Treasury covers the whole financial burden of
the pursuit of claims by parties before courts. Therefore, the legislator may—by
respecting the principle of liability for the outcome of a trial, which is regarded in
the jurisprudence of the Constitutional Tribunal as basic with regard to legal costs—
determine rules for covering legal costs by parties to proceedings, taking account of
certain axiological and functional considerations.*

e. PCT judgment of 4 April 2017 and ECtHR case Tiemann versus France and
Germany of 27 April 2000 (costs of court procedure)

Then, in the judgment of 4 April 2017 (Ref. No. P 56/14),''> the Constitutional
Tribunal heard a case on exemption from costs and on court-appointed legal represen-
tation. It was judged that the legal obligation (imposed on legal entities) to prove the
lack of sufficient means to cover, respectively, legal costs as well as the costs of legal
representation by an advocate or a legal adviser is consistent with the Constitution.

The Tribunal adjudicated that Art. 117(3) of the Civil Procedure Code of
17.11.1964, insofar as it burdens legal entities with the legal obligation to prove their
lack of sufficient means to cover the costs of legal representation by an advocate
or a legal adviser as well as Art. 103 of the Act of 28.6.2005 on legal costs in civil
cases, insofar as it burdens legal entities with the legal obligation to prove their lack
of sufficient means to cover legal costs, are consistent with Art. 45(1) and Art. 32(1)
of the Constitution.

The Tribunal indicated that the court’s role is not to substitute a party in the
fulfilment of its evidentiary obligation; nor is it to show in what way the said party
is to prove its statements. Moreover, the possibility that the court admits evidence
which has not been indicated by parties does not mean that the court is obliged to
act in the event of the inaction of a party; the fact that the court admits evidence
that has not been indicated by the party does not exempt the party from the ne-
cessity to take initiative, present true statements, and provide evidentiary submis-
sions in support thereof. The principle of equality before the law prescribes the same

114 The Tribunal held also that, in the light of the constitutional right to a fair trial, there is no direct
correlation between the court’s exemption of a losing party from the obligation to reimburse legal
costs and the obligation of the State Treasury to reimburse legal costs. Such a solution could be jus-
tified only, and exclusively, in a situation where the assumption about free-of-charge proceedings is
adopted together with the principle of liability for the outcome of a trial, namely where a winning
party would always have to be reimbursed for its legal costs, either by a losing party, or by the State
Treasury, even if this breached the principle of equity.

115 See: https://bit.ly/3Ewan7c.
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treatment with regard to similar subjects of rights and obligations, but it does not
prohibit the adoption of different legal solutions with regard to the subjects that
differ in respect of certain essential characteristics.!®

The decision of EHCR (Fourth Section) of 27 April 2000, Tiemann versus France
and Germany (application no. 47457/99, 47458/99''7) has such an effect of consti-
tutional control and was recalled. The European Court reiterated that it was not its
task to substitute its own assessment of the facts and the evidence for that of the
national courts, but to establish whether the evidence was presented in such a way
as to guarantee a fair trial. In addition, Art. 6 (1) of the European Convention does
not lay down any rules on the admissibility or probative value of evidence or on the
burden of proof, which are essentially a matter for domestic law. This theological
statement influenced the interpretation of the domestic constitutional standard. The
constitutional issue in the case was the question whether, imposed on legal entities,
the legal obligation to prove the lack of sufficient means to cover, respectively, legal
costs as well as the costs of legal representation by an advocate or a legal adviser is
consistent with the right to a fair trial as regards a properly devised court procedure
and the principle of equality before law.

This led to the final detailed conclusion that applicants applying for exemption
from legal costs and for the appointment of professional legal representation may
prove that they lack sufficient means for that purpose by submitting any available
evidence. However, the applicants may not limit themselves to filing a statement
about the lack of such means or to indicating factual circumstances without pre-
senting any appropriate documents.!'®

f. PCT judgment of 21 June 2017 and ECtHR case Weissman and Others v. Romania
of 24 May 2006 (costs of court procedure)

The terms of determining rates for the services of advocates as well as the State
Treasury’s payment of the costs of unpaid court-appointed legal representation

116 It was also stated that individuals and legal entities are subjects of rights and obligations that share
no common essential characteristic that would justify the necessity to treat them equally as regards
the legal obligation to prove the lack of sufficient means to cover legal costs and the costs of legal
representation by an advocate or a legal adviser.

117 See: https://bit.ly/2XwtNYy.

118 PCJ accented that the type of documents that make it possible to determine the financial situation
of the applicants what is vital in the course of considering such applications. The type of the docu-
ments depends on the kind and character of a legal entity applying for the aforementioned exemp-
tion and it should be adjusted to the said entity. It was also added, that proving the lack of sufficient
means falls within the scope of the evidentiary procedure. It is the legal entity’s obligation not only
to apply the procedure, but also to select evidentiary means. The type of evidentiary means should,
in every case, be adjusted not only to a specific entity, but also to the current legal and factual situ-
ation—there should be a different way of proving the aforementioned lack of sufficient means by a
capital company, a state-owned company or a local self-government legal entity. Were the legislator
to enumerate all possible types of evidence that could be presented to determine the lack of suffi-
cient means to cover the costs of proceedings or the costs of professional representation, this might
prove excessive as well as could hinder a court’s assessment of a specific situation.
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in civil proceedings were the subject of the case judged on 21 June 2017 (Ref.
No. SK 35/15).1*° The Constitutional Tribunal stated that: ‘The choice of a method
for determining the minimum rate for legal representation falls within the remit
of the legislator, who—within the limits of the constitutional order—enjoys con-
siderable regulatory discretion’. The Tribunal adjudicated that § 12(1)(1) of the
Minister of Justice Regulation of 28.9.2002 as regards rates for the services of
advocates as well as the State Treasury’s payment of the costs of unpaid court-
appointed legal representation—insofar as it specifies the minimum rate for the
services of an advocate in a case concerning compensation for the ineffective
termination of an employment agreement—is consistent with Art. 45(1) in con-
junction with Art. 31(3) of the Constitution.’?® In the view of the complainant, the
challenged provision makes it impossible to take account of actual work carried
out by a lawyer and costs related thereto that are incurred by a party represented
by the lawyer, and thus the provision rules out the possibility that the party will
receive the fullest compensation for the necessary costs rightly incurred in the
course of court proceedings.!*!

The Constitutional Tribunal disagreed with the complainant’s stance that
the non-inclusion of all incurred costs of legal representation in the category of the
indispensable costs of the trial of a party represented by a chosen advocate dispro-
portionately infringed the right to a fair trial. Indeed—the again interpreted—Art.
45(1) of the Constitution does not guarantee the reimbursement of any costs in-
curred by a party pursuing its claims or defending its rights. In its opinion, what
may not be derived, in particular, from the said provision is the court’s obligation
to order the reimbursement of the costs of proceedings in the amount specified in
an agreement entered into by a party winning a trial and its lawyer. Indeed, when
adjudicating upon the costs of proceedings, the court is not bound by the provi-
sions of an agreement between an advocate and his/her client in which the parties
to the agreement may freely formulate the provisions of the agreement and a rate
charged by the said lawyer.!22

119 See: https://bit.ly/31Dzj45.

120 The issue presented in the aforementioned constitutional complaint was more general and con-
cerned the calculation of the costs of court proceedings. The doubts of the complainant concerned
the terms of allocating costs among the parties of proceedings from the point of view of a breach of
the right to a fair trial. The complainant challenged a legal norm derived from § 12(1)(1) of the Reg-
ulation, in accordance with the minimum rate for the services of an advocate in a case concerning
the ineffective termination of an employment agreement.

121 According to the complainant, the distribution of the costs of a trial in the way that the winning par-
ty may not receive the reimbursement of the costs of legal representation—in the amount calculated
proportionately to the value of the subject of the dispute—incurred by paying the remuneration of
a chosen advocate, constitutes an economic barrier that limits access to court.

122 In the reasoning it was stressed that when determining an amount of payment for the services of
an advocate for legal representation, a court takes account of the degree of complexity of a case,
the workload of the advocate and contribution to the explanation and determination of the case;
the court assesses this within the limits of maximum rates specified in a relevant normative act
concerning advocates’ fees.
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The Tribunal pointed also out that in cases concerning employees—due to the
principle that employees have a somewhat privileged status, which arises from
the assumption about their significantly weaker economic position in relation to
their employers—minimum rates (which also affect maximum rates), in situations
where employees lose at trials, are aimed at protecting the property interests of em-
ployees and preventing situations where they will give up on pursuing their claims,
fearing high (or even exorbitant) costs of the legal representation of their opponent
that they would have to reimburse if they lost at trial.

This reasoning is influenced by the arguments presented in the European
Court’s judgment of 24 May 2006, Weissman and Others v. Romania (application
no. 63945/00'%). Notwithstanding the margin of appreciation enjoyed by the State
in this area, the Court emphasizes that a restriction on access to a court is only
compatible with Art. 6 § 1 if it pursues a legitimate aim and if there is a reasonable
degree of proportionality between the means used and the aim pursued.’?*

Delivering its ruling, the Polish Constitutional Tribunal took into consideration
para. 42 of the written reasoning of this judgment, which meant accenting the role of
following elements: a restriction imposed at an initial stage of the proceedings, dis-
proportion, and impairment of the very essence of the right of access to a court. Fi-
nally, in the Tribunal’s view, the limitation of rates—explicitly arising from Art.
98(4) of the Civil Procedure Code—is justified by the need to predict the financial
consequences of a trial as well as to protect the losing party against the winning
party’s excessive estimation of its advocate’s fees (which concerns to an equal extent
an employee as well as an employer, in cases pertaining to an appeal against the ter-
mination of an employment agreement).!?

123 See: https://bit.ly/3zjMVu.

124 In particular, bearing in mind the principle that the Convention is intended to guarantee not rights
that are theoretical or illusory but rights that are practical and effective, the Court reiterates that
the amount of the fees, assessed in the light of the particular circumstances of a given case, includ-
ing the applicant’s ability to pay them and the phase of the proceedings at which that restriction has
been imposed, are factors which are material in determining whether or not a person enjoyed his or
her right of access to a court or whether, on account of the amount of fees payable, the very essence
of the right of access to a court has been impaired.

125 The Constitutional Tribunal stated also that the choice of a method for determining the minimum
rate for legal representation (whether chosen by a party or appointed by a court) falls within the
remit of the legislator, who—within the limits of the constitutional order—enjoys considerable
regulatory discretion. The adoption of a fixed rate or a rate that is proportionate to the value of the
subject of a dispute or allegation does not, in itself, determine the result of the test of constitution-
ality, as the decisive factor is not the set rate of remuneration (which translates into an amount of
payment ordered to reimburse the costs of proceedings), but the impact of the entire ‘regulation of
fees’ on the rights and freedoms guaranteed by the Constitution. Therefore, the Tribunal held that
the legislator may devise a mechanism for calculating the minimum rate for legal representation
(also the maximum rate) in various ways, by focusing on certain functions of the costs of proceed-
ings in a given category of cases, by appropriately weighing up the public and private interest, as
well as by implementing significant—from the point of view of the legislator’s policy—rights or
values.
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g PCT judgment of 14 January 2014 and ECtHR case Airey v. Ireland of 9 October
1979 (costs of questioning the public procurement)

The other important cases concerning Act of 28.6.2005 on Court Costs in Civil
Cases related to the detailed issue of judicial questioning under public procurement.
The first judgment of 14 January 2014 (Ref. No. SK 25/11)!?¢ concerned the method
of calculating the costs of a proceeding. It was judged that Art. 34 (2) of this Act—in-
sofar as it requires the payment of a relevant court fee for filing a complaint against
a decision of the Polish National Appeal Chamber in an amount that may make it
impossible for a party to resort to this legal remedy and for the case to be considered
by a competent common court—is consistent with Art. 45(1) in conjunction with:
Art. 31(3), Art. 77(2), and Art. 78 of the Constitution.

Among the European Court’s rulings taken into consideration by the Polish Tri-
bunal was the judgment of 9 October 1979, Airey v. Ireland (application no. 6289/73'%7).
The European Court stated that the Convention is intended to guarantee, not rights
that are theoretical or illusory, but rights that are practical and effective (par. 24).

h. PCT judgment of 15 April 2014 and ECtHR case Ait-Mouhoub v. France of 28
October 1998 (costs of questioning the public procurement)

The next judgment of the Polish Constitutional Tribunal in this matter was given
on 15 April 2014 (Ref. No. SK 12/13).12% In this procedure the Tribunal stated that
Art. 34(2) of the Act of 28.6.2005 on Court Costs in Civil Cases in inconsistent with
Art. 45(1) in conjunction with Art. 31(3), Art. 77(2), and Art. 78 of the Constitution.
The opinion was expressed that the legislator could achieve the same goals by lim-
iting access to court to a lesser extent, and thus adopt a regulation that was less
severe for subjects of constitutional rights and freedoms.

The argumentation from judgment of Court of 28 October 1998, Ait-Mouhoub
v. France (application no. 22924/93!?°) was expressly recalled by the national con-
stitutional court. In its reasoning it can be read that the ‘right to a court’, of which
the right of access constitutes one aspect, is not absolute but may be subject to limi-
tations permitted by implication. However, these limitations must not restrict or
reduce a person’s access in such a way or to such an extent that the very essence of
the right is impaired, and they will not be compatible with Art. 6 (1) if they do not
pursue a legitimate aim or if there is not a reasonable relationship of proportionality
between the means employed and the aim sought to be achieved.

This way of understanding the provisions of the Convention—similarly to the
previously discussed private law provisions—influenced the interpretation of the
content of the national constitutional standard of control by strengthening the given
reasoning.

126 See: https://bit.ly/3Cv0zZe.
127 See: https://bit.ly/2XwtZgK.
128 See: https://bit.ly/3ExUgGc.
129 See: https://bit.ly/3hOHtFy.
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i. PCT judgment of 2 December 2020 and ECtHR case Teltronic-CATV v. Poland of
10 January 2006 (costs of questioning the public procurement)

The third in this series of judgments was delivered by the Polish Constitutional
Tribunal on 2 December 2020 (Ref. No. SK 9/17),!%° adjudicating as follows: Art.
34(1) of the Act of 28.7.2005 on Court Costs in Civil Cases—due to the fact that it
introduces a disproportionately high fixed fee—is inconsistent with Art. 45(1) in
conjunction with Art. 31(3) and Art. 77(2) of the Constitution. The Tribunal found
that this provision introduces a disproportionately high fixed fee.

The jurisprudence of the European Court was directly referred to in support
of this decision, in particular the judgment of 10 January 2006, Teltronic-CATV
v. Poland (application no. 48140/99'"). By the interpretation of Art. 45 of the
Constitution it was recalled in the Court’s reasoning that Art. 6 (1) secures to
everyone the right to have any claim relating to his civil rights and obligations
brought before a court or tribunal. In this way, that provision embodies the ‘right
to a court’, of which the right of access, that is, the right to institute proceedings
before a court in civil matters, constitutes one aspect only; however, it is an aspect
that makes it in fact possible to benefit from the further guarantees laid down in
Art. 6 (1).12

j. PCT judgment of 16 November 2011 and ECtHR case Bosphorus Hava Yollari
Turizm ve Ticaret Anonim Sirketi v. Ireland of 30 June 2005 (participation in civil
procedure)

On 16 November 2011 the full bench of Constitutional Tribunal (Ref. No.
SK 45/09) ruled on exclusion of a debtor from proceedings before the court of first
instance, in the case where the proceedings regarded the enforceability of a ruling
issued by a court from another EU Member State. The Tribunal adjudicated that Art.
41, second sentence, of the Council Regulation (EC) No 44,/2001 of 22.12.2000 on ju-
risdiction and the recognition and enforcement of judgments in civil and commercial
matters was consistent with Art. 45(1) as well as Art. 32(1) in conjunction with Art.
45(1) of the Constitution. The Constitutional Tribunal stated that a fair judicial pro-
cedure should ensure that parties enjoyed procedural rights that were relevant to
the subject of pending proceedings. The requirement of a fair trial implies that the
principles of the trial are adjusted to the special character of particular cases under
examination. Constitutional guarantees related to the right to a fair trial may not be
regarded as a requirement to provide in every type of proceedings the same set of

130 See: https://bit.ly/3AqRVui.

131 See: https://bit.ly/3zvTeHe.

132 The requirement to pay fees to civil courts in connection with claims or appeals cannot be regarded
as a restriction on the right of access to a court that is incompatible per se. However, the amount
of the fees assessed in the light of the particular circumstances of a given case, including the ap-
plicant’s ability to pay them, and the phase of the proceedings at which that restriction has been
imposed, are factors that are material in determining whether or not a person enjoyed that right of
access and had ‘hearing by tribunal’
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procedural instruments that would uniformly specify the position of the parties to
proceedings and the scope of procedural measures available to them.

This case is an example not only of the impact of the interpretation adopted
earlier in the jurisprudence of an international court on the way in which a domestic
tribunal would interpret it later. What is more interesting, this case is an example
of a very specialized legal argumentation that consists in an attempt to transfer
the ECtHR acquis on the relationship between the content of EU law and standards
resulting from the EctHR to the legal shaping of mutual relations among other fun-
damental normative sets, i.e. between EU law and the constitutional standards of
national law.

Examining the constitutionality of the challenged provisions, PCT stated inter
alia: ‘Likewise, in the jurisprudence of the European Court of Human Rights, there is
a presumption that EU law and the Court of Justice ensure the protection of human
rights at a level that is equivalent to the level of protection required by the Eu-
ropean Convention for the Protection of Human Rights and Fundamental Freedom:s.
Therefore, the actions of the EU Member States are consistent with the Convention as
long as the European Union protects human rights, by applying—for that purpose—
appropriate guarantees of protection as well as control mechanisms that are at least
equivalent to those guaranteed by the Convention. What follows from the above is
that the European Court of Human Rights is competent, only in exceptional cases, to
assess whether actions, or lack thereof, on the part of the EU bodies and institutions
are consistent with the Convention; namely, i.e. when the presumption of equivalent
legal protection is undermined, and the protection of human rights at the EU level is
“manifestly deficient”’.

Similar reasoning can be found in the earlier European Court judgment of 30
June 2005, Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v. Ireland (ap-
plication no. 45036,/98).1%®* The European Court in this case refused to review an EC
regulation implementing a UN Security Council resolution, although the content of
the EC regulation was restrictive of the applicant’s property right. The decision was
based on the presumption that EU law was not breached, as the European Court held
that the system of safeguarding fundamental rights guaranteed at the EC level was
comparable to that provided by the Convention.

In the opinion of the Polish Constitutional Tribunal, there are premises for
adopting an analogical approach when examining the constitutionality of EU law in
Poland. What justifies an analogical approach to that taken by other courts are the
following aforementioned arguments: the great significance of fundamental rights
in the EU legal order, the constitutional principle of favorable predisposition of the
Republic of Poland toward the process of European integration, and the Treaty prin-
ciple of loyalty of the Member States toward the Union.

133 See: https://bit.ly/3znUADF.
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2.2.6. Bioethics and medical law

a. PCT judgment of 11 October 2011 and EctHR case X and Y v. Netherlands of 26
March 1985 (consent to medical treatment granted by a minor)

By its judgment of 11 October 2011 (K 16/10),'** the Polish Constitutional Tri-
bunal considered the constitutionality of the provisions of health-care services that
grant underage patients the right to participate in decision-making as regards the
course of medical treatment after they have reached the age of 16. The Tribunal
had to examine whether the formal criterion (the age) used by the legislator does
actually restrict the fundamental subjective rights of underage patients, enshrined in
the Constitution, especially of personal inviolability and security, respect the degree
of maturity of a child as well as his freedom of conscience and belief and his convic-
tions, and the right to legal protection of his private and family life.

The Tribunal assessed the constitutionality of the regulations. According to the
judgment, the Constitution does not require that the views of the minor considering
health-care matters should have any direct legal effects. They also contain no de-
tailed information about the minimum age at which the views and actions of the
child should trigger legal consequences.

In this judgment the Tribunal applied an external argument derived from the Eu-
ropean Convention for the Protection of Human Rights and Fundamental Freedoms.
What is more, the Tribunal referred to the domestic constitutional system, in par-
ticular relevant previous decisions of the Constitutional Court and arguments based
on the jurisprudence of the Polish Supreme Court.

The Tribunal considered the infringement of the personal liberty and personal
inviolability of a minor under 16 whose consent to medical treatment was omitted
by the law. The mentioned liberty was understood by the Tribunal as ‘the possibility
of taking his/her own decisions by the individual in compliance with his/her will
and making his/her own choices in public and private life that are unrestrained by
other persons’.

The interpretation of freedom has been derived by the Tribunal inter alia from
the ruling of the Polish Supreme Court, which—in accordance to the Art. 8 of the
European Convention—in a democratic state ‘is protected in a special way, including
the freedom of private life and the autonomy to make choices, as one of the fun-
damental principles of the contemporary doctrine of human rights, which is to be
particularly protected by the state’. Nevertheless, the Tribunal considered that this
freedom should not be treated as an absolute value,'*®> even though the regulation un-
deniably restricts the autonomy of the patient. Hence the regulations remain within
the remit of the legislator. According to the judgment, leaving the assessment of the
awareness of the patient at the discretion of medical personnel assigned to carry out
core health care activities (admission to hospital, a procedure, examination) could

134 See: https://bit.ly/3nWSsAy.
135 For more, see Bosek, 2015, p. 21.
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lead to much more serious infringements of patients’ rights than those that—ac-
cording to the applicant—occur in the context of currently binding provisions.'*¢

Although the Polish Tribunal in this case did not recall by reference number any
ruling of the European Court, it de facto referred to the normative content of Art. 8
of the European Convention adopted earlier in the ECtHR jurisprudence. One of the
prominent cases where the European Court applied this content was the judgment
of the European Court of Human Rights of 26 March 1985, X and Y v. Netherlands
(application no. 8978/80).1” It was stated there that ‘although the object of Art.
8 (Art. 8) is essentially that of protecting the individual against arbitrary inter-
ference by the public authorities, it does not merely compel the State to abstain
from such interference: In addition to this primarily negative undertaking, there
may be positive obligations inherent in an effective respect for private or family
life (...). These obligations may involve the adoption of measures designed to secure
respect for private life even in the sphere of the relations of individuals between
themselves’.!38

Such an understanding of the similar wording of the provision, which in both
proceedings served as a model for review, was also used in the recitals explaining
the adopted content of the national constitutional standard, and thus it was used as
an argument for the decision made.

b. PCT judgment of 10 December2014 and ECtHR case Cha’are Shalom Ve Tsedek v.
France of 27 June 2000 (ritual slaughter)

The judgment of the Polish Constitutional Tribunal of 10 December 2014 (Ref.
No. K 52/13)'* referred to the constitutional dilemma of whether the lack of per-
mission to subject animals to slaughter in a slaughterhouse in accordance with
special methods prescribed by religious rites, as well as criminal liability for sub-
jecting animals to such slaughter, is consistent with Art. 53(1), (2), and (5) of the
Constitution in conjunction with Art. 9 of the European Convention.

The background of the case was the legislator’s decision to forbid, with criminal
sanctions following, the slaughter of animals in accordance with special methods
prescribed by religious rites. This ban was complete and without exceptions on car-
rying out ritual slaughter in a slaughterhouse. The constitutional problem was the
compliance with regulations ensuring the protection of freedom of religion, which
may be derived not only from Polish Constitution (Art. 53), but also from the Eu-
ropean Convention (Art. 9). According to the Tribunal, the guarantee of the freedom
of religion provided in Art. 53(1) and (2) of the Constitution, comprised the carrying
out of any activities (practices, rites, or rituals) that are religious in character. These

136 Consent to medical treatment granted by a minor K 16/10—shortcut.
137 See: https://bit.ly/3ApXhof.

138 See para. 23 of the judgment.

139 See: https://bit.ly/2XH8Zht.
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also included unusual religious activities, or even those that might be unpopular
with a majority of the public.*°

At the same time, the Tribunal noted that freedom of religion is not an absolute
value and it might be restricted. However, the restriction should be proportional.’*
The legislator may introduce restrictions, but only if such restrictions were necessary
for the protection of national security, public order, health, morals, or the freedoms
and rights of others. None of these constitutional values forejudge the possibility of
introducing an absolute ban on the ritual slaughter. The Tribunal took into account
weighing the freedom of religion with public morality and indicated that there was
no infringement—taking into account the support for the slaughter in Poland and
consistent with the moral view of Poles on the need to strongly protect religious
activities.

The Tribunal used the method of interpretation of the constitution on the basis of
case law of the Constitutional Court, including its previous decisions. What is more,
the Tribunal referred to the teleological interpretation through an interpretation of
the preamble and axiological sources of the Constitution.

The Tribunal also showed the incompliance of the regulation forbidding ritual
slaughter to Art. 9 of the European Convention. In particular, the judgment of the Eu-
ropean Court of Human Rights of 27 June 2000, Cha’are Shalom Ve Tsedek v. France
(application no. 27417/95),'4? was widely mentioned in the ruling on the argumen-
tation level. The Tribunal used the research made by European Court in this case—
especially the findings of the European Court on the method of slaughter prescribed
by Judaism and required by Jewish traditions, as well as specifying the requirements
that need to be met by persons authorized to perform such slaughter (with quotations
of, e.g. excerpts from Jewish religion rules). The Tribunal agreed with the European
Court of Human Rights that ‘subjecting animals to particular methods of slaughter
prescribed by religious rites so as to obtain acceptable food constitutes an element
(way) of manifesting the freedom of religion and is subject to protection under Art.
9 of the Convention’.!*®

The case Cha’are Shalom Ve Tsedek v. France also referred to the problem of
ritual slaughter in view of the freedom of religion ensured in Arts. 9 and 14 of the
European Convention. The Court found ‘that an ecclesiastical or religious body may,
as such, exercise on behalf of its adherents the rights guaranteed by Art. 9 of the

140 See: https://bit.ly/3Ezks3j.

141 About freedom in the view of Polish Constitution see more: Podkowik, 2017, pp. 42-61, especially:
‘Therefore, being a social contract, the Constitution represents resolution of conflicts of funda-
mental value and/or social importance. These norms, by limiting natural freedom of every human
being, determine the constitutional framework for the protection of freedom as a legal position (the
so-called fundamental freedom). Thus understood freedom may be subject to further, proportionate
restrictions imposed by an ordinary legislator’. Ibid., pp. 60-61.

142 See: https://bit.ly/3nQEPCX.

143 About the commented judgment see also: Letowska, Grochowski, Wiewiérowska-Domagalska, 2015,
pp. 53-66.
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Convention’. Although the Court expressed the conviction that the government may
establish rules regulating the practice of the ritual slaughter, it held that animal
slaughter performed in accordance with the method prescribed by Judaism consti-
tutes a rite covered by the right to manifest one’s religion in observance, guaranteed
in Art. 9 of the Convention.

¢. PCT judgment of 23 November 2016 and ECtHR case M. v. Germany of 10 May
2010 (dealing with persons with mental disorders who constitute a threat to other
persons)

The Constitutional Tribunal confirmed the compliance of almost all the regula-
tions of the Act on Procedures for Dealing with Persons with Mental Disorders who
Constitute a Threat to Other Persons’ Life, Health, or Sexual Freedom with the Con-
stitution'* in its judgment of 23 November 2016 (Ref. No. K 6/14).1% As indicated by
commentators, this law ‘was intended to be a remedy that provided the possibility
of returning offenders who were perceived as particularly dangerous to society: Of-
fenders against whom—on the strength of the above mentioned normative acts—a
sentence of life imprisonment had not been handed down, but “merely” a penalty of
25 years’ imprisonment’.*¢ Such offenders were placed in a center for appropriate
therapeutic treatment after serving their sentence. One of many constitutional di-
lemmas was the compliance of the regulation with the principles of lex retro non agit
and ne bis in idem."¥

The important part of the judgment was thus the interpretation of the above legal
principles. The Tribunal referred inter alia to the decision of the European Court of
Human Rights of 10 May 2010, M. v. Germany (application no. 19359/04),“¢ con-
cerning the permissibility of post-penal isolation. The Tribunal used this judgment
a contrario. The Tribunal pointed out that the German provisions differed from
the Polish ones. The Polish procedure—in opposition to the German one—seemed
similar to isolation without consent of persons with mental disease rather than penal
isolation.

The Tribunal showed the aspects of the regulation that focused on therapeutic
aims, with the civil procedure regulating the judgment of such cases. Isolation ac-
cording to these provisions is not connected directly with the prohibited act per-
formed by the offender.

The case M. v. Germany referred to German provisions concerning the post-penal
detention of persons who pose a threat to society. The Court claimed that such provi-
sions—in compliance with Art. 5 and Art. 7 of the European Convention—should not
infringe the lex retro non agit principle. The retroactive, ‘preventive’ isolation in the

144 1bid.

145 See: https://bit.ly/3zphniu.

146 See more: Bocheriski, 2016, p. 633.
147 See more: e.g. Kluza, 2018, pp. 59-74.
148 See: https://bit.ly/3zqwt7a.
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applicant’s case did not differ much from ‘standard’ penal detention. What is more,
the aims of the punishment and the preventive measure seemed to be similar. The
Court indicated that the German procedure concerning ‘preventive isolation’ is the
same as a sentencing penalty, with the same courts deciding in both cases. An im-
portant reason to consider the isolation as having a penal character was the severity
of sanction with its indefinite character.

d. PCT judgment of 7 October 2015 and ECtHR case Bayatyan v. Armenia of 7 July
2011 (medical conscience clause)

In the judgment of 7 October 2015 (K 12/14),'* the Polish Constitutional
Tribunal examined whether Art. 39 of the Medical Profession Act violated the
freedom of conscience of physicians (Art. 53 para. 1 of the Polish Constitution) in
that it obliged a physician quoting the conscience clause to provide a patient with
information on the actual possibility of obtaining a given service from another
physician.

The Tribunal held that the freedom of conscience enables invoking the conscience
clause and—as a result—ensures the right to refuse to perform an act contrary to
one’s conscience.!® What is more, the conscience clause allows not only refusal to
provide medical treatment, but also to refuse to provide information about the pos-
sibility of obtaining such a treatment. In the judgment one may find the statement,
according to which the duty to perform the conduct ‘indirectly leads to an unac-
ceptable ethical effect, [and] in particular [protection] from coercion to cooperate in
achieving an immoral goal’.'>!

When reasoning, the Tribunal used the variety of methods in the judgment: from
interpretation in the light of general principle (i.e. salus aegregoti suprema lex esto),
through an interpretation based on the norms of other legal systems, axiological and
teleological argumentation, and historical interpretation, to argumentation based on
precedents of the European courts, including the abovementioned.

According to the Tribunal, that right stems directly from the concept of freedom
of conscience and has been acknowledged internationally, including in the case law
of the European Court of Human Rights.!®? The Tribunal followed the understanding
of the European Court of Human Rights of the conscience clause. Recalling the
judgment of the European Court of Human Rights of 7 July 2011, Bayatyan v. Ar-
menia (application no. 23459/03),'>® the Tribunal found the ‘conventional standard’
according to which the democratic state should respect the interests of the indi-
vidual, whose motivation was not arbitrary but religious. Accordingly, such an in-
terest deserves protection also under the Polish Constitution.

149 See: https://bit.ly/2XqxWNH.

150 See more: Olszéwka, 2019, pp. 376-377.
151 Ibid.

152 See more: Brzozowski, 2017, pp. 35-36.
153 See: https://bit.ly/2ZfZEOA.
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In the case of Bayatyan v. Armenia, the Court considered that ‘the applicant’s
failure to report for military service was a manifestation of his religious beliefs’.
These—according to Art. 9 of the European Convention—are protected, especially
in reference to minorities. The Court indicated that ‘pluralism, tolerance, and broad-
mindedness are hallmarks of a “democratic society”. Although individual interests
must on occasion be subordinated to those of a group, democracy does not simply
mean that the views of a majority must always prevail: A balance must be achieved
that ensures the fair and proper treatment of people from minorities and avoids any
abuse of a dominant position’.!>*

3. Statistical study of methods

3.1. Grammatical (textual) interpretation
3.1.1. Syntactic and semantic interpretation

Grammatical interpretation plays important role in judging by the PTC and in
the corresponding decisions of ECtHR and CJ EU. It is a method applied 28 times
in different forms and types, in particular taking into consideration the ordinary
meaning and legal professional (dogmatic) interpretation. Legal provisions, also con-
stitutional ones, are supposed to be linguistically formulated for non-lawyers, who
should be able to understand them easily.

Generally speaking, syntactic interpretation (conclusion from the elements of
the structure of the sentence and their relations), semantic (lexical) interpretation
(meaning of a given expression, i.e. ordinary grammatical semantic interpretation),
interpretation based on professional terminology (professional interpretation from
the perspective of a person experienced in a given profession), and interpretation on
the basis of legal principles of legal regulations or legal branches also belong to this
category.

In the discussed decisions, this interpretation was used by PCT to determine
the normative content both of the constitutional standard (template) and of the con-
trolled provisions. The literal text and the grammatical context was a part of rea-
soning in 10 of the presented cases. For the purpose of this study, the grammatical
interpretation includes also the application of the legal (defined in a given scope of
application) meaning. Of course, explicit legal meanings (relevant definitions) were
taken into consideration as a method of interpretation.

PTC quite often applies semantic interpretation (12 cases) and its own previous
effects of interpretation of legal expressions and recent cases (7 cases). It often

154 Para. 126 of the judgment.
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happens that the principles presented in the legal doctrine are taken into account (6
cases).

3.1.2. Legal principles

Generally speaking, reference to the codified principles of law occurs in six of
the discussed decisions. It plays an important role in argumentation and reasoning.
The principles are both of a general character (referring to whole legal system) and
closely connected with the branches of law invoked by the PCT in its decisions.

The most important are the following: the effectiveness of access to court (in
cases regarding the civil procedure) and special principles: ne bis in idem, nullum
crimen sine lege, and salus aegregoti suprema lex esto (connected with criminal law
cases). The PCT referred to the principles common for the domestic and international
legislator, and in particular to the normative content of Art. 5 and Art. 8 of the
European Convention. Interesting examples of such direct references with deeper
analyses are the cases K 12/14 and K 54/13.

The role of grammatical interpretation in the decisions of the ECtHR presented
above seems also to be important. The fragments (structure) of reasoning are di-
rectly linked to the examined expressions used in the European Convention. This
‘compulsory’ way of judging covers all the cases, as well as a situation where pre-
vious case law exists, and the main method can be evaluated as contextual.

ECtHR in the presented cases takes into account a number of legal principles
when interpreting the European Convention. Some of them, as mentioned above,
are principles of international law codified in the Vienna Convention. The important
legal values protected by the Council of Europe, in particular the ECHR, is combined
with the doctrine of effectiveness. Since 1975 it has been applied in cases—also in
all of the examined ones—regarding access to a court under Art. 6(1) of European
Convention.!*®

The explanation may be that the interpretation of the ECHR, as an international
treaty, is regulated by Art. 31 et seq. of the Vienna Convention on the Law of Treaties
of 23 May 1969. The important rule of interpretation provided for by this convention
states that ‘the provisions of a treaty should be interpreted according to its ordinary
meaning’. According to the Vienna Convention, the European Convention should be
interpreted according to its object and purpose.

It may also be noted that PCT obviously applies only the Polish version of consti-
tutional provisions, while the comparison of the different official texts (English and
French) may be an argument used by ECtHR.

Legal principles existing in given branches of law (criminal, private, procedure)
that were mentioned above were not so often stipulated in ECtHR decisions. The
Court was oriented rather toward law in action and its practical effectiveness than

155 See: Guide on Art. 6 of the European Convention on Human Rights Right to a fair trial (civil limb),
updated to 31 December 2020. See: https://bit.ly/2XFnbHP.
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on the principles within the branch of law (in its Latin terminology). The exception
may be the ne bis is idem principle, which is internationally known and perceived
similarly.

The role of general principles of law (non-explicated in legal texts) in the inter-
pretation of fundamental rights will be presented below (see Section 3.8).

3.2. Logical arguments

Logical interpretation is also used in a large group of the studied cases before the
PCT, and can be considered as comprising six types. The classical logical methods—
argumentum a contrario, per analogiam, a maiori ad minus (inference from larger to
smaller)—are de facto used, but not always mentioned directly by the judge-reporter.
In many cases, the Court simply invokes the substantive effect of applying these rules
and proceeds to further scrutiny rather than dealing with the formal question of
naming the method of interpretation used.

The effects of the lex specialis derogat legi generali principle were mentioned by
the PTC in five cases, both directly and indirectly (by drawing conclusions of the
legal order ‘built’ in the given case by the content of lex specialis, but without showing
its role in comparison to lex generali functioning in the given legal system).

In most of the justifications examined, this tended to build explicite or per ana-
logiam to the content of the control model (standard). What is interesting is that in
case K 6/14 the Tribunal used the ECtHR judgment a contrario (inference from the
opposite).

Another interesting example is the case P 12/09, where PCT presented an ar-
gumentum a simile, referring to similar regulations (combined with contextual
interpretation).

Another interesting argumentation presented in case 45/09 should be noted,
in which the relationship between the standards resulting from the ECtHR and the
standards of EU law assessed from this perspective (including a special presumption
of conformity as a starting point for assessment) would also be the relationship be-
tween the standards of national constitutional law and the controlled provisions of
EU law. This operation can be interesting in particular from a theory of law per-
spective: e.g. first, analogia iuris application of a given legal approach, and, second,
the presumption of the conformity of EU law with the legal standards of the European
Convention. Both were applied to deliberate per analogiam a similar presumption on
other levels, i.e. the conformity of EU law with national constitutional standards.

This method of interpretation was expressly used by the ECtHR in six cases.

3.3. Systemic arguments
Legal principles and rules constitute a system in which all legal norms have a regu-

latory background. This large group of studied methods, which could be described as
‘systematic interpretation’, comprises several specific methods of legal interpretation.
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As the most important we may list: contextual interpretation, interpretation on the
basis of national statutory law, interpretation on the basis of the court’s own previous
case law or on the basis of the case law of ordinary courts (e.g. civil or criminal ones),
and interpretation on the basis of normative acts of other domestic state organs. Their
total use was estimated at 47 times.

3.3.1. Contextual interpretation

Contextual interpretation was identified often. It may be seen in a narrow or a
broad sense. The first occurs when the constitutional court determines the meaning
of a given constitutional provision on the basis of other specific constitutional provi-
sions (e.g. comparing or according it with them). The second may be indicated when
the meaning of the constitutional norm is constructed on the basis of its purpose,
which is merely the result of its place in the system of the legal norms. Contextual
interpretation in a narrow or broad sense plays a role in the interpretation in 28 of
the abovementioned decisions.

Contextual interpretation in the narrower sense and drawing a conclusion from
the placement of the provision (especially in the first chapter of the Constitution,
‘Republic of Poland’) can be found in three decisions.

One interesting example is case P 12/09, where PCT presented contextual inter-
pretation (combined with argumentum a simile, referring to similar regulations).

This method was also important to determine the scope of Art. 31 of the Con-
stitution, in particular to divide and to specify the scopes of application of the dif-
ferent chapters of the Polish constitution and their differing impacts on the content
of fundamental rights (and more broadly, the content of constitutional standards and
control templates).

Contextual interpretation, meaning that a conclusion is drawn from the placement
of the provision within the full normative set of norms, was not presented directly in
the abovementioned decisions of ECtHR and CJ EU. This should rather not lead to the
conclusion that ECtHR does not attach any importance to the fact that fundamental
rights were first included in the Convention of 1950 and then—e.g. the protection of
proprietary rights—in the Additional Protocol.

The ECtHR did not apply a derogation formula in the 30 decisions presented
above.

3.3.2. Interpretation on the basis of domestic statutory law

The interpretation on the basis of domestic statutory law plays a double role in
the studied activity of the PTC. First, the constitutional court pays attention to the
real (law in action) statutory law, i.e. to its content functioning in judiciary practice.
Second, PTC may refer to the explanatory reports on drafts of statutory law and
assume their interpretations of law.
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Of course, the interpretation on the basis of statutory law (a lower-level source
within the legal system) is in general irrelevant in this second situation. The con-
stitutional principles, standards, and control templates have their own autonomous
content (especially autonomous in relation to the lower-level provisions of national
law). However, it may play a supplementary role, because the effect of the auton-
omous interpretation of constitution may lead (there is of course no prohibition) to
the same substantive effects as the interpretation of similar provisions ‘repeated’ by
the national legislator in other sources of law.

National legal systems are evaluated by ECtHR from a practical point of view—
i.e. the real content of law in action and the issue of effectiveness. It plays an im-
portant role in the cases, where the context of the ‘statutory’ nature of the restriction
of a specific fundamental right is discussed.

Taking the national legislation into account is of course needed when the ‘margin
of appreciation’ provided for in some of the ECtHR provisions is presented and eval-
uated in a given case.

3.3.3. Interpretation on the basis on previous jurisprudence of the constitutional court
or ECtHR

In all (30) of the studied cases of reasoning presented by PCT, the chosen cases
referred in detail to this method of interpretation. The domestic legal tradition simply
consists of previous rulings. This tradition is constituted not only by jurisprudence
from the period after entry into force of the current Constitution of the Republic of
Poland of 1997, but also the general principle of the democratic state of law that is
read and interpreted under the former constitutional provisions after 1989 (e.g. legal
certainty or requirements for the legislative process safeguarding the fundamental
rights).

As presented above, fragments of the motives of the given judgments are in-
cluded in the quotations. In practice this plays the role of the definitive method of
interpretation. For example, on the level of argumentation, the case-law on Art. 9 of
the Convention has been widely mentioned in cases: K 12/14 and K 52/13.

What is important for this study is that the case-law of the ECtHR was taken as
the background for the interpretation of constitutional rights of the Polish Tribunal,
which was significant, inter alia, in these discussed cases: P 12/09, K 45/14, SK
28/15, K 25/11, and SK 70/13.

Especially in SK 70/13, the Tribunal indicated a long list of case laws made by
the European Court of Human Rights.

What is interesting is that in the process of applying the ‘proportionality test’
in case SK 65/12, the Tribunal expressly used the notion of freedom of speech pre-
sented by the European Court. Furthermore, in SK 5/12, the weighing of the interest
of a parent who wished to represent the child in proceedings pending against the
other parent and the interest of the child was carried out based on arguments de-
rived from ECtHR cases.
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The Tribunal underlined expressis verbis the necessity to take into account, as
part of its constitutional review, the norms and standards formulated by the Eu-
ropean Court in order to eliminate any possible collisions between them. The stan-
dards contained in the Convention and the jurisprudence of the European Court,
according to the Tribunal, may be referred to as an element of argumentation (see
more in the description of case SK 3/12). In case K 37/11, the Tribunal held that the
importance of the right demands the use of the standard expressed by the European
Court.

It can be also observed that when controlling civil law and judging such cases—
both substantive law and procedure—the national constitutional court mainly refers
to the case law and the interpretation previously presented by the ECtHR.

This serves primarily to strengthen arguments on the private law content of the
constitutional control template. A similar purpose is served by the reference to in-
terpretation adopted in the judicature by CJ EU. It occurs statistically rarely, which
is likely due to the fact that in the field of civil law (as well as criminal law), the
competences of the European Union and the scope of EU law (and then the scope of
adjudication by the EU CJEU) are limited.

In all the judgments of ECtHR presented above, direct reference to previous
ECtHR decisions may be observed. As in the jurisdiction of PCT, this method is very
important and frequently used.

3.3.4. Interpretation on the basis of the case law of ordinary courts

A few of the studied decisions refer to the jurisprudence of the national courts,
but this operation is aimed not directly to the interpretation of constitutional provi-
sions, but rather to investigate how the controlled provisions function in practice and
what their practical effects are (taking not only the literal meaning but also law in
action into consideration). This method is counted in this research case only if used
to interpret the Constitution but not when it concerns the statutes (law-in-action)
regarding what was identified. From the latter perspective, the case law of ordinary
courts was not applied to ‘recover’ the content of constitutional standard.

3.3.5. Interpretation on the basis of the normative acts of other domestic state organs

The legal activities of other domestic state organs were not mentioned in the
studied cases as factors influencing the decisions, in particular the national ones.
In one of the cases, a document issued by an international organization (Council
of Europe) was highlighted as a kind of background of the presented main
argumentation.

However, the documents of public bodies or organizations were often mentioned
by the parties to the procedure before the PCT (for example, statements of commis-
sioners for fundamental rights, governments, or ministers).
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Similar conclusions may be drawn in reference to ECtHR and interpretation
based on the standards and proposals of other Council of Europe bodies. Only a few
of the presented decisions refer to non-binding documents of a Council of Europe
system or other international body. These documents have been used by the ECtHR
either as supporting (secondary) or illustrative elements. An example is case Michat
Korgul v. Poland (application no. 36140/11) recalling principles of Recommen-
dation Rec(2006)2 of the Committee of Ministers to member states on the European
Prison Rules.!%¢

3.4. External systemic and comparative law arguments

The method described as external systemic (comparative) interpretation, as ad-
opted in the study, is complex (comprising a set of sub-methods). It refers to the
following external systemic factors: international treaties and the case law of inter-
national courts and foreign legal systems or judicial decisions. The base for interpre-
tation of fundamental rights is not only national law and practice but also ‘uniform
international content’. In particular, international treaties may naturally play a role
in the interpretation of constitutional fundamental rights (and vice versa).

3.4.1. International treaties and the case law of international courts

The most important perspective, adopted as the general starting point of this
study, is the reasoning of the Polish Constitutional Tribunal relating to the jurispru-
dence of ECtHR (28 cases) and CJ EU (2 cases) based on international treaties. From
this perspective, the 30 abovementioned judgments were chosen because they refer
to individual judgments of international tribunals, which is why every case discussed
can serve as an example of this method of interpretation.

The reasoning with reference to international courts means also that the Polish
Constitutional Court referred via ECtHR and CH EU judgments to the provisions of
the European Convention on Human Rights and EU law that were the legal ground
of the decisions taken by these international courts. Such references cover in par-
ticular the meaning and essence of fundamental rights, as well as their limitations
and resolutions of the collisions (conflicts) between them in given circumstances.

The details of every case and their specifics were presented above, with the
highlights grounded by the specifics of their respective branches of law (in particular
civil and criminal law).

There are two decision among those selected where the PCT Constitutional Court
explicitly stated that a previous ECtHR decision was one of the decisive bases for the
interpretation.

156 ‘All detention shall be managed so as to facilitate the reintegration into free society of persons who
have been deprived of their liberty.’
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The Constitutional Court referred to the judgments of CJ EU to present the
content of the controlled national law based on the EU directive interpreted by CJ
EU. Such existing normative content (in fact—no restriction to it was presented by
the EU Court) was presented as the argument for compliance with the Polish Consti-
tution of 1997 (which might be questionable because of the primary role of national
constitutional standards in the process of control conducted by PCT).

International treaties, the case law of international courts, and other sources of
international law also play a role in the examined jurisprudence of ECtHR.

In particular, the Vienna Convention on the Law of Treaties of 19697 is men-
tioned in five cases. It contains several provisions on the interpretation of interna-
tional treaties that should also be followed by the ECtHR.!*® In only three of the deci-
sions examined did the ECtHR present an interpretation in conjunction with other
international treaties (the United Nations system).

ECtHR also recalls in the process of interpretation the meaning of international
conventions presented previously by international judicial fora (UN Commission on
Human Rights, European Union Court of Justice, International Court of Justice).
These decisions are linked to international conventions on fundamental rights (uni-
versal or regional).

The other sources of international law were not mentioned often, even as illus-
trative arguments. Customary international law and so-called general principles of
international law seem to be over-general and abstract concepts from the perspective
of the examined private and criminal law (substantive and procedural issues).

Under Arts. 188(2) and 193 of the Constitution, the PCT shall adjudicate on the
conformity of normative acts to ratified international agreements as well. In such
cases, the Tribunal applies the international standard directly to the assessment of
domestic law. The standard stemmed from international law is therefore not only an
inspiration for the interpretation of the Constitution but also plays an independent
role. This raises, e.g. the question of the extent to which the PCT may interpret the
international agreements on its own, and to what extent it is bound by the interpre-
tation shaped earlier by international tribunals, e.g. the ECtHR (case P 12/09).1%°

An interesting issue, generally beyond this study but worth mentioning, is the
role of the European Convention (an international agreement) as a separate template
(standard) of constitutional control of national statutes. The international provisions
are in practice often given as an alternative (to the domestic constitution) standard.

157 See: https://bit.ly/31GrBpN.

158 It should be noted that the application of Vienna Convention for interpretation of the European
Convention was adopted in the jurisprudence of ECtHR (see: judgment of 21 January 1975, Golder
v. the United Kingdom, application no. 4451/70).

159 Another is the issue of divergent interpretations of binding international law by the Polish Tribunal
and by the international court. In a dissenting opinion to the judgment in case P 12/09, Judge S.
Biernat made the objection that the PCT had incorrectly interpreted the ECHR’s standard. This issue
deserves a more in-depth analysis, but here it can be observed that this Judge mentions this issue of
the application of the Convention by the Tribunal (part II, 7.H).
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It is interesting regarding the activities of the Polish Constitutional Tribunal that
substantive non-compliance with the provisions of the Constitution often results in
the formal discontinuation of the proceedings of examining compliance with the
standard of the Convention. The statement of first non-compliance with national
standards—in this solution—makes irrelevant the need to examine the latter (i.e.
from the perspective of international standards). There is no such legal obligation
to discontinue, but the Tribunal is guided by economy of proceedings and—as one
may assume—by a reluctance to make direct statements about the compliance of the
statute (domestic law) with the Convention (often similar provisions). Additionally, by
doing so the PCT does not come into collision with the European courts’ decisions.

It is also worth mentioning that the reasoning presented by PCT in the discussed
case SK 45/09 included also a comprehensive study of the issue of the relation of
national constitutional principles to the provisions and interpretation of EU law, as
well as the control of the latter.'6%16!

3.4.2. Interpretation according to foreign legal systems or judicial decisions

In one case PCT presented arguments stemming from foreign legal systems or
judicial decisions. In particular, foreign constitutions and decisions of similarly com-
petent (equivalent) constitutional courts and their case law were referred to. It is
noted in the Polish literature on constitutional law that the jurisprudence of the
domestic tribunal is influenced by concepts presented by the German constitutional
court,'s? and sometimes also by the French Constitutional Council and the American
Supreme Court. Interpretations presented by the German constitutional court have
had the greatest influence on Polish constitutional doctrine and jurisprudence. In
one of the examined cases, there was a reference by PTC to the Bundesverfassungsg-
ericht (case SK 45/09, points 2.8 and 8.2 of the reasons).

Such examples cannot be found in the abovementioned argumentation presented
in this research in the corresponding cases before ECtHR and CJ EU.

3.4.3. Other sources of international character in the interpretation of the constitution

The reasoning in one studied case took directly into account a document of inter-
national genesis but not of binding character. This example is case SK 27/16, where
PCT noted that the examined constitutional problem (institution of ‘frozen funds’)

160 In this judgment the Constitutional Tribunal called itself ‘the court of the last word’. See Péttorak,
Dudzik, 2012, pp. 225-258. The authors underline that: ‘this self-determination characterizes well
the whole hitherto delivered line of jurisprudence of the Tribunal in European matters. In spite of
the persevering doubts as to the scope of its jurisdiction at the juncture between EU and Polish law’.
See also: Kowalik-Banczyk, 2005, p. 1355; Lazowski, 2007, pp. 148-162; Kabat-Rudnicka, 2014, pp.
95-106; Kustra, 2017, pp. 36-50; Kwiecieni, 2019.

161 See also the comprehensive e-publication edited by Bureau of Tribunal, 2014;.

162 See also: Bainczyk, 2017.
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can be treated as an element of the implementation of Principle 6 of Recommen-
dation Rec(2006)2 of the Committee of Ministers to member states on the European
Prison Rules!®® (facilitating persons deprived of liberty in reintegrating into society;
details presented above).

3.5. Teleological interpretation

It is assumed that a teleological interpretation means that the constitutional
court (when applying constitutional law) identifies the meaning of legal regulations
with reference to their objective goals and social purpose, which can be found, e.g.
in the preamble or the social function implied by the provisions that the legislator
intended to fulfill. It is not often used but is substantially important argumentation,
including the main reasons for the codification, existence, and function or goals of
the given legislative instrument.

This method was identified in four PTC cases. In case K 12/14, the Tribunal
presented teleological argumentation when examining the freedom of conscience
in regard to physicians,'®* and in deciding case K 52/13, this method was applied to
recover the content of freedom of religion and its possible proportional restrictions.
The references to the preamble were presented.

3.6. Historical interpretation

Applying historical interpretation means for the purpose of this part of study
that the initial will and purpose of legislator (a kind of inner intention of the persons
involved in law-making process of the given legal norm) is taken into consideration,
such as drafts, explanatory reports, ministerial justifications, and parliamentary de-
bates. It is worth emphasizing that the law-making process in recent decades in
Poland can be easily reconstructed years later if desired for the purpose of discov-
ering the real will of the legislator. The websites of both the lower house (Sejm) and
the upper house (Senate) of Parliament provide access to electronic versions of docu-
ments from previous terms.!%

Historical interpretation was used by PCT four times in the abovementioned
cases. It was grounded by the role of both previous decisions of PCT and the details
of the legislative process, including the explanatory reports on the amendments. An

163 See: https://bit.ly/3ApVYXz.

164 When reasoning the Tribunal presented a variety of methods—interpretation in the light of general
principle (e.g. salus aegregoti suprema lex esto), axiological, historical interpretation, and argumen-
tation based on precedents of the European courts.

165 Among them are bills (including later amended versions) with justifications, well-established de-
bates in legislative and plenary committees, and legal opinions of central state institutions, the
judiciary, and experts.

See:  https://www.sejm.gov.pl/Sejm9.nsf/page.xsp/archiwum and https://www.senat.gov.pl/
poprzednie-kadencje/.
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interesting example is case P 12/09 and the relevance to PCT of previous precedents
including such a method (noting that a sense of dignity and authority are among the
prerequisites for effective performance of constitutional duties assigned to the Head
of State).

Historical interpretation is not widely used by the ECtHR in the examined cases.
It is mentioned in the abovementioned provisions of the Vienna Convention as the im-
portant method of interpretation of international treaties, i.e., the domain of ECtHR
and CJ EU. In particular, travaux préparatoires and explanatory reports should play
an important role in the interpretation of the European Convention.

The explanation why historical arguments were not widely used by the ECtHR
in the examined cases may be the abovementioned observation that ECtHR widely
references previous cases and judgments. The detailed arguments of travaux prépara-
toires and explanatory reports were likely presented in these older rulings in detail
and there was no need to refer to all of them in the examined judgments, issued in
the last decade.

3.7. Arguments based on scholarly works

Legal literature (articles, commentaries, monographs) plays a significant role in
the interpretation and reasoning of PCT, not only in a kind of confirmatory role,
but in 10 decisions as common opinions taken into consideration when shaping the
limits of given fundamental rights versus other constitutional principles. In eight of
the discussed cases, PTC referred to the legal literature, of which it gave its precise
views and, if necessary, advocated one of the doctrinal positions.

What might be surprising from the domestic point of view (but not from the per-
spective of international tribunals) is that the legal literature was neither quoted not
referred to (in support of the ruling) in the examined ECtHR and CJ EU decisions.

3.8. Interpretation in light of general legal principles

The role of principles of law (written ones explicated in legal texts) in the inter-
pretation of fundamental rights was presented in detail above (see Section 3.1). This
section refers to the general principles and values determining the provisions of the
Constitution that are implicit in though not directly expressed in the Constitution.
It should be noted that some general principles of law are in fact codified or may be
interpretated from statutory provisions (in particular from general provisions of a
given act) in which different words are used.

It may be argued that four of the decisions contain a reference to general legal
principles: ignorantia juris neminem excusat and in dubio pro libertate (close to ‘every-
thing that is not forbidden is allowed’), as well as to the doctrine of effectiveness.

It may be added that in some cases the PTC did not use this ‘more professional’
method of interpretation, probably not due to its non-importance, but rather because
of the assumption in a given case that written constitutional principles apply and
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that clara non sunt interpretanda, as well as when in fact there is no alternative to the
everyday meaning of the words making up the legal provisions.

The important legal values protected by the Council of Europe, in particular the
ECHR, is combined with the doctrine of effectiveness. Since 1975 it has been applied
in cases—also in all of the examined ones—regarding access to a court under Art.
6(1) of European Convention.!5¢

ECtHR takes into account a number of legal principles when interpreting the
European Convention. Some of them, as mentioned above, are principles of interna-
tional law expressly non-codified in the Vienna Convention (but directly interpreted
from it).

3.9. Non-legal arguments

Arguments that could be assessed as non-legal have not been explicitly indicated
by PTC as motives that would affect one and not another understanding of, for ex-
ample, constitutional principles. It seems that this is related to a very broad (in con-
stitutional judiciary) perception of general principles,, which are co-formulated by a
number of factors, as well as the legal effect of actual circumstances.

4. The relationship between the arguments

As the Constitution is a special normative text that differs from ‘ordinary’ sources
of law (related to its political significance, its content and function, its place in the
hierarchy of sources of law, its language and context, the way it was created, its
enforcement, and many other features), the constitutional interpretation (of consti-
tutional fundamental rights by the Constitutional Courts or the ECtHR/ECJ) may
thus differ from the ‘traditional’ interpretation of statutory law. Although there are
overlaps between the two, the constitutional reasoning presented by the constitu-
tional court and the application of the constitutional content as standards (templates)
is based partly on sources and methods other than the interpretation of the ordinary
provisions of law by courts dealing typically with civil and criminal cases.'®’

As far as the relationship between the arguments and style of the decisions is
concerned, we emphasize the tests used by the constitutional court in its judging.
They are connected with the ‘collisional’ principle stated in Art. 31 of the Polish Con-
stitution of 1997, stating that a constitutional (fundamental) right may be restricted
only in order to allow the exercise of another fundamental rights, but respecting

166 See: Guide on Art. 6 of the European Convention on Human Rights Right to a fair trial (civil limb),
updated to 31 December 2020. See: https://bit.ly/2VTFJ6b.
167 See more: T6th, 2016.
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(without prejudice to) the essential content, and proportionately to the objective and
to the extent that is necessary. The test is often applied in former (older than last 10
years) constitutional case law.

Both the Polish Constitutional Tribunal and the European Court of Human Rights
often present in their reasoning the method of ‘weighing’ fundamental principles
and rights, in particular from the perspective of proportionality and the ‘collisions’
of given principles and standards with others, also of fundamental character.

The methods and effects of interpretation presented by the European Court are
mainly directly often taken into account by the domestic Tribunal when considering
cases. It sometimes happens, although on a smaller scale (because it deals with such
cases less often due to its limited competences), that the rulings of the CJ EU play a
similar role. They are very often used in arguments presented by the parties, and are
also often used by the Constitutional Tribunal when adjudicating. This observation
refers both to the arguments of the parties in the proceedings for compliance or non-
compliance and the arguments of the Tribunal in favor of an alternative decision.

The very course of reasoning during adjudication (in both cases: conformity
tests) is similar in the proceedings before the Constitutional Tribunal and the Eu-
ropean Court. First, the content of the standard of control is explained (from the
Constitution or the European Convention), and then the ‘reference’ to this content
(template), in turn, of the content of the provision under review. This jurisprudential
practice is important for both courts to determine this content.

The method used by PTC and the ECtHR is also an application of the ‘living
instrument‘ doctrine (an evolutive or dynamic interpretation). Since the famous de-
cision of 1978 (Tyrer v. the United Kingdom, application No. 5856/72),1¢ it has been
widely applied in interpreting the European Convention.

5. Style of PCT decisions

The PCT’s style of reasoning is partly ‘enunciative’, where the court presents
quasi-ex cathedra statements (without a detailed consideration and comparison of
arguments and counter-arguments), and partly ‘discursive-arguing’, where the ruling
decision is based on balancing arguments and counter-argument, after analyzing
and accepting or rejecting the arguments of petitioners (giving a legal answer).

In all the discussed examples, the subject of the interpretation was the nor-
mative content of the national constitution (including fundamental rights) as control
templates (models, standards). The content of the latter have often been influenced
by the interpretation of the European Convention delivered in rulings of the Eu-
ropean Court that the national constitutional tribunal referred to on the merits.

168 See: https://bit.ly/39qgw6o0.
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A qualitative-analytical analysis allowed us to draw the abovementioned conclu-
sions on the methods of interpretation used by the European Court or the CJ EU in
their decisions, the style of reasoning and decision-making that characterizes these
regional decision-making fora, and the characteristics of the decision-making of the
European Court or the CJ EU that may be of interest to the scientific community.

Key concepts presented in reasoning are fundamental rights, principles deter-
mining the functioning of the legal system, and dogmatic categories. The most im-
portant are: proportionality, the legal democratic state, and legal certainty. These
aspects have a preponderant influence on the tribunal’s conception of law and inter-
pretation. Several important fundamental rights and international standards have
been identified above in the course of constitutional adjudication, in particular to re-
solve substantive contradictions between competing fundamental rights of the same
hierarchy. They are very close, in most cases even quite similar, to the tests and
standards applied by the ECtHR in the corresponding judgments.

A comparable, even similar, key stage in the constitutional review is the determi-
nation of the content of the control template (i.e., the standard interpretation of the
Constitution), which results from the general provisions of the Constitution and ju-
risprudence to date. At this stage, the jurisprudence of the European Court, including
the considerations contained in the justifications, also de facto shapes the content
of the control template, or at least indirectly affects the interpretation of these tem-
plates for control (establishing their substantive content). Sometimes this happens in-
directly when the Tribunal refers directly to its last line of jurisprudence, which had
been formed with reference to case law and reasoning resulting from the decisions of
the European Court. It should be added that some provisions of the Constitution are
similar in substance (and even wording) to the provisions of the ECtHR. The above-
mentioned phenomenon is then more intense, and the possibilities of using the case
law of the European Court are greater.

It can be also observed that the predominant direct or indirect use (recalling of
justification) of theses and reasoning drawn from the judgments of the European
Court leads in some cases to a kind of reinforcement of arguments. In effect, a kind
of domestic reasoning in favor of an internationally harmonized interpretation of
constitutional control templates may be observed.

The direct ‘addressees’ of the decisions and the statement of reasons presented
by PTC are either petitioners: judges (courts) or lawmakers (bodies involved in the
legislative process), depending on the type (procedure) of constitutional control and
the way of initiating it (e.g. during the proceedings explained above or in an issue
re-opened from one side, or as a part of the parliamentary legislative process with
the impact of President from another side). The indirect ‘addressees’ are lawyers and
in fact all citizens, because the judgments may generally influence their rights and
obligations in similar cases. NGOs and international extrajudicial bodies may also
be interested in taking into consideration the effects of the adopted interpretation,
especially in their comments, statements in other proceedings before tribunals, or in
future activities, including public comments.
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6. Final conclusions

Summarizing this chapter, the main results of this examination of the jurispru-
dence of the Polish Constitutional Tribunal and the ECtHR or CJ EU may be presented,
mainly regarding their methods of interpretation, including the style of reasoning
and the key concepts applied. The detailed considerations presented above may be
grounded in the following, mainly qualitative, general conclusions concerning the
topic of this legal study from the Polish perspective.

The above detailed study presented, first of all, important judgments of the
national constitutional court from recent years, which included an interpretation
showing an unique interaction with the interpretation (and hence with argumen-
tation methods) previously adopted by European international courts (ECtHR, CJ
EU). Previously somewhat invisible work was done on such a review of national case
law from the last 10 years and on the selection of national decisions to be accurately
presented so that all of them contain references to international standards. Hence, as
the figures were based solely on these selected cases, the statistical conclusion would
not be valid that in all its domestic decisions, the Polish Constitutional Tribunal uses
the methods of interpretation and their effects adopted by international tribunals
when determining the content of control standards resulting from the legal system
of the Council of Europe or European Union law.

On the other hand, the conclusion that such situations and interactions have
occurred in some of the settled cases is certainly correct methodologically. To this
should be added the observation that the parties’ pleadings and the arguments pre-
sented therein often refer to the jurisprudence of European courts. It can even be
said that in the last 10 years under study, such a mode of drawing up applications and
letters addressed to PCT has greatly developed, sometimes even in exaggerated form
due to a lack of international standards relating to the detailed circumstances of the
case or the wide margin of freedom of national law resulting from the ECtHR (which
the Court itself notes). This study shows that the interaction between the jurisdiction
of the given national tribunal and the adjudication by European tribunals has also
occurred within the scope of creating the content of fundamental standards of a legal
order resulting from normative acts that are applied by a given institution.

Generally speaking, the reasoning style and decision template of a given national
constitutional court in principle does not differ greatly from the reasoning style or
decision template of the European Court in similar cases. The way the Polish Consti-
tutional Tribunal assesses the constitutionality of domestic norms shows strong simi-
larities with the manner in which the European Court assesses the conventionality
of the domestic decisions of the States’ courts. The main similarity is the process
of ‘weighing the values’ (arising from constitutional or European Convention stan-
dards) and laying stress on the argumentation method of interpretation. The Polish
Tribunal widely uses the case-law and way of reasoning of the European Court in
similar cases.
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As far as the details of interpretation are concerned, the main methods of inter-
pretation used by the Tribunal and European Court in the analyzed cases were:

- contextual,

- grammatical (textual),

- logical (linguistic-logical), and

- teleological.

What was important, however, was the significant place occupied in all types of
interpretation by the currently existing jurisprudential background. The case-law
has usually taken the key place in the argumentation of the court. In the jurispru-
dence of the domestic constitutional court, arguments presented as legal doctrine
are much more often used, and books and legal studies of the periodical literature
are quoted.

I would argue that the statistical frequency of the argument types in the dis-
cussed group of cases (pre-chosen for relevant references between domestic tribunals
and both European tribunals) may not match their practical role in the general ju-
risprudence of the PTC, but they do provide a qualitive and substantive perspective
on its jurisprudence ‘in action’. The types of arguments that play a decisive role in
decision-making or reasoning cannot be assessed on a quantitative basis, but rather
qualitatively: The decisive arguments leading to a particular conclusion were mainly
based on previous PCC rulings and arguments that had been presented by this oc-
casion. Also, the rulings of ECtHR in ‘Polish individual cases’ and CJ EU judgments
played a decisive role. An approach that could be described as close to a res iudicata
doctrine may be observed in such cases. Defining arguments that played a significant
role in the reasoning of PCC and ECtHR or CJ EU, not alone but with another argu-
ments, were identified in some cases. Their sum total justified the decision taken, or
they played an accessory role to the decisive arguments. Strengthening arguments
that in fact shape the decision taken are of great importance in the jurisprudence
of PCT. They strengthen the legitimacy of the decision in many cases and often
play a role similar to that of the defining arguments. Finally, illustrative arguments
that theoretically do not directly affect the decision-making could be also observed.
Examples include the bracketed comments and comparative remarks (e.g. on the
ground of German constitutional law) presented additionally by the court to show
that it was aware of them, but which did not play a role in reaching the conclusion.
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1. Grammatical (textual) interpretation

1/A. Interpretation based on ordinary meaning
a) Semantic interpretation
b) Syntactic interpretation

1/B. Legal professional (dogmatic) interpretation
a) Simple conceptual dogmatic (doctrinal) interpretation (regarding either constitutional or other branches of law)
b) Interpretation on the basis of legal principles of statutes or branches of law

1/C. Other professional interpretation (in accordance with a non-legal technical meaning)

2. Logical (linguistic-logical) arguments
2/A. Argumentum a minore ad maius: inference from smaller to bigger
2/B. Argumentum a maiore ad minus: inference from bigger to smaller
2/C. Argumentum ad absurdum
2/D. Argumentum a contrario/arguments from silence
2/E. Argumentum a simili, including analogy
2/F. Interpretation according to other logical maxims

3. Domestic systemic arguments (systemic or harmonising arguments)

3/A. Contextual interpretation
a) In narrow sense
b) In broad sense (including ‘derogatory formulae’ lex superior derogat legi inferiori, lex specialis derogat legi
generali, lex posterior derogat legi priori)

3/B. Interpretation of constitutional norms on the basis of domestic statutory law (acts, decrees)

3/C. Interpretation of fundamental rights on the basis of jurisprudence of the constitutional court
a) References to specific previous decisions of the constitutional court (as ‘precedents’)
b) Reference to the ‘practice’ of the constitutional court
c) References to abstract norms formed by the constitutional court

3/D. Interpretation of fundamental rights on the basis of jurisprudence of ordinary courts
a) Interpretation referring to the practice of ordinary courts
b) Interpretation referring to individual court decisions
c) Interpretation referring to abstract judicial norms

3/E. Interpretation of fundamental rights on the basis of normative acts of other domestic state organs

4. External systemic and comparative law arguments
4/A. Interpretation of fundamental rights on the basis of international treaties
4/B. Interpretation of fundamental rights on the basis of individual case decisions or jurisprudence of international fora
4/C. Comparative law arguments
a) References to concrete norms of a particular foreign legal system (constitution, statutes, decrees)
b) References to decisions of the constitutional court or ordinary court of a particular foreign legal system
c) General references to ‘European practice’, ‘principles followed by democratic countries’, and similar non-
specific justificatory principles
4/D. Other external sources of interpretation (e.g. customary international law, ius cogens)

5. Teleological/objective teleological interpretation (based on the objective and social purpose of the
legislation)

6. Historical/subjective teleological interpretation (based on the intention of the legislator):
6/A. Interpretation based on ministerial/proposer justification
6/B. Interpretation based on draft materials
6/C. Interpretation referring, in general, to the ‘intention, will of the constitution-maker’
6/D. Other interpretation based on the circumstances of making or modifying/amending the constitution or the constitu-
tional provision (fundamental right) in question

7. Interpretation based on jurisprudence (references to scholarly works)
8. Interpretation in light of general legal principles (not expressed in statutes)

9. Substantive interpretation referring directly to generally accepted non-legal values
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