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1. General remarks

In the “Introduction” of this publication, it was noted that modern European
legal culture is based on the triad of Judeo-Christian religion, Greek philosophy, and
Roman law. Detailed analyses were carried out on the content of the right to “pa-
rental responsibility,” allowing to note several factors common to Central European
countries that have influenced their legal systems in genere and legal solutions in the
field of parental responsibility in specie.

The contemporary legal systems of Croatia, the Czech Republic, Hungary, Slo-
vakia, Slovenia, Serbia, and Poland were shaped after the Second World War in
the realities of a totalitarian state, which had a significant impact on the state—
family relations but also on school-children, school-parents, and, finally—what is
fundamental from the point of view of this monograph—parents—children. At that
time, general guarantees regarding parenthood and motherhood were entered into
the constitution, and fragments of civil codes or separate legal acts referred to as
codes/statutes were devoted to them (for example, in Poland, the Act of February 25,
1964—Family and Guardianship Code).

In 1989, the period of systemic transformation began, which also covered broadly
understood issues concerning the family and family relations, especially between
parents and children. The national systems in this area were much more influenced
by acts of international law of a universal and regional character. The enactment of
new constitutions (as basic laws in Central European states) did not always result in
the adoption of new laws on family matters. It did, however, contribute to the re-
vision of the existing regulations in line with the modernization concept and, above
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all, to adapting them to new standards of human rights protection and a demo-
cratic state ruled by law. Recent years have seen an intensified impact of Western
legal culture—both in its legal sphere and, above all, in jurisprudence—on the legal
systems and jurisprudence in Central European countries. From a legal point of view,
it might seem that the basic institutions and values for humans, nations, and states,
such as family, parenthood, motherhood, fatherhood, and parental authority/respon-
sibility are properly and sufficiently protected. From a social or formal and legal per-
spective, they probably are, but many new cultural and social tendencies each year
are increasingly questioning the natural order of things protected by law. Interest-
ingly, such questioning of natural legal values is conducted under the slogan of pro-
tecting other noble values, such as equality or the prohibition of discrimination and
the prohibition of violence against women. Promotion of gender and equality takes
place, on the one hand, at the level of—for instance—communications and strategies
of the European Commission and the activities of the European Parliament and, on
the other hand, in the case law of the ECHR and the Court of Justice of the European
Union (cf. “Pancharevo”). It is an extremely “intelligent and media-oriented” action
because, in the name of the implementation of universally protected values and prin-
ciples, including the principle of equality, it is postulated, for example, to recognize
same-sex parenthood and to prohibit discrimination of a child based on the parents’
gender. Another area of potential threats to the traditionally understood values of
marriage and family is opened by the process of the European Union’s accession to
the 1950 Convention for the Protection of Human Rights and Fundamental Freedoms
and the related legal consequences for states parties to the Convention and member
states of the European Union.

Scientific research on parental responsibility has initiated an extremely inter-
esting discussion on the conceptual grid present in the legal acts and scientific pub-
lications of Central European countries. It turned out that “parental responsibility”
is not an adequate term in all countries and with regard to not all legal solutions.

The analyses show that the legal systems of individual countries include the
following concepts: in Croatia, parental responsibility, parental care, and parental
rights; in Czech Republic, parental responsibility and parental responsibilities; in
Hungary, parental responsibility, parental care, parental liability, and parent—child
relationship; in Poland, parental responsibility, parental care, and parental authority;
in Slovenia, parental rights and parental care; and in Serbia, parental right and pa-
rental care, wherein “parental responsibility” is not accepted in the Family Act of
the Republic of Serbia of 2005 as it could be confused with liability for damage (in
the Serbian language, both are indicated with the term “odgovornost”). The Slovak
legislation does not use the term “parental responsibility,” but it operates with the
phrase “parental rights and obligations,” which are primarily derived from Section
28 of the Family Act of the Slovak Republic of 2005.

In turn, the jurisprudence of the ECHR includes parental responsibility, parental
authority, parental rights, and parental care. Sometimes, the Court uses these terms
in the same case or, pointing to these concepts in the legal order of a given state,
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moves on to its own legal argumentation without even referring to these concepts. In
the case law of the Court, the nomenclature in this respect is not uniform.

Appearing relatively commonly in family codes or other equivalent legal acts
containing provisions on the subject matter, the concept of “parental responsibility”
seems to undergo an extremely interesting evolution toward “parental care.”

This part of the monograph contains a synthetic elaboration of the subject matter,
according to the scheme indicated in the introduction: (2) axiological and consti-
tutional foundations for the protection of parental responsibility; (3) protection of
parental authority in the system of legal sources; (4) the concept of a parent; (5)
the concept of a child; (6) principles of parental responsibility; (7) the rights and
obligations of parents and children resulting from parental responsibility; (8) sexual
education children and parental responsibility; (9) detailed issues related to parental
responsibility; (10) parental authority in case of divorce; (11) the status of a child not
subject to parental responsibility; and (12) De lege ferenda conclusions.

2. Axiological and constitutional foundations for the
protection of parental authority

The legal systems of modern states—including Central Europe—are based on the
concept of the hierarchy of individual sources of law. At the head of the system is the
constitution as the basic law, the provisions of which should be consistent with other
legal acts. Therefore, despite the increasingly common multicentric nature of legal
systems, the provisions of the constitution regarding the protection of the family and
the basic values that are associated with it are extremely important.

Constitutional axiology, as confirmed by the jurisprudence and doctrine of law,
should be considered when creating law (obligation of the legislature) and when ap-
plying the law (obligation of the executive and judiciary). These elements should not
be separated from each other but should be implemented by the various bodies in
conjunction with each other.

2.1. Croatia

The Constitution of the Republic of Croatia of 1990 is part of the process of de-
veloping the family law system, considering international standards of family pro-
tection and human rights in general.

One of the freedoms and personal and political rights of citizens is that “all cit-
izens are guaranteed respect for and legal protection of personal and family life, dignity,
reputation, and honor™. As the possibility of parental care is part of the right to

1 Art. 35 of the Constitution.
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respect for family life, this provision guarantees legal protection in the event of
unjustified restriction of parental care. It should be noted that the Constitution does
not contain a definition of parental authority (i.e., who may be entitled to this right);
thus, it is left to the legislator to determine the content and scope of these concepts.

From the point of view of the analyzed issues, Art. 62 of the Constitution of
1990 seems to be of great importance: “The Republic protects maternity, children, and
young people, and creates social, cultural, educational, material, and other conditions
conducive to the realization of the right to a decent life.” The constitutional right of
parents to independently decide about the upbringing of their children is a novum,
but it indirectly limits their responsibility for ensuring their children the right to the
full and harmonious development of their personality and by ensuring that children
have the right to compulsory and free primary school education.

2.2. Czech Republic

Following the adoption of the new Constitution of the Czech Republic of 1992,
and especially thanks to the Charter of Fundamental Rights and Freedoms of 1991,
the “old” law of the 1960s began to be interpreted and applied anew. The Charter is
fully compatible with the broad concept of family life guaranteed by international
instruments and European human rights standards. It can be said that the Charter is
the “basic pillar” of the creation, interpretation, and application of individual family
law norms.

The card provides an overall value through the following wording in the art.
32. sec. 1 of the Charter: “Parenthood and the family are under protection of the law.
Special protection of children and adolescents is guaranteed”. The Charter also contains
many articles devoted to children, among which, from the point of view of this re-
search, these are of particular importance: “Children born in as well as out of wedlock
have equal rights,”* without any discrimination, as well as “Parents who are raising
children are entitled to assistance from the State”.

The Civil Code of the Czech Republic of 2012 respects the “traditional” values of
European Christian-Jewish culture and develops “new” ideas anchored in the Charter.
It is also worth emphasizing the empowerment of parents of incapacitated children or
minors, especially with regard to personal care or contact with the child.

2.3. Hungary
Hungary guards the institution of the family, which is the foundation of the
nation’s survival. The bases of the family relationship are marriage and the parent-

child relationship. The mother is a woman, and the father is a man. The constitution-
maker emphasized the role of the mother as a woman and the father as a man and

2 Art. 32 sec. 3 of the Charter.
3 Art. 32 sec. 5 of the Charter.
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defined the basic guarantees aimed at protecting children and the rights of future
generations. Accordingly, the Basic Law of Hungary of 2011 provides that Hungary
protects the right of children to be identified according to the gender assigned to
them at birth and ensures their education in accordance with values based on Hun-
garian constitutional identity and Christian culture.

Hungary promotes the obligation to have and raise children at the constitutional
level, and the protection of families is regulated by an executive act.

2.4. Poland

The Constitution of the Republic of Poland of 1997 is the basis for the protection
of the family and such aspects of family life as motherhood, fatherhood, parenthood,
satisfaction of economic and educational needs, sense of security, and other needs.
The principle of protection and care of marriage and family has been included in
the basic principles of the political system of the Republic of Poland* and developed
in a number of specific guarantees, including equal legal status of women and men
in family life5, the privacy of family life®, the primacy of parents in raising a child’,
the judicial protection of children in their relations with their parents®, help for the
mother before and after childbirth®, and the child’s welfare.!®

Constitutional guarantees in this respect reflect the ideas previously expressed in
international documents defining the standards of human rights protection.

2.5. Serbia

Constitution of the Republic of Serbia of 2006 contains several provisions that
relate to broadly understood family law. First, the principle of gender equality is
guaranteed in Article 15, substantiated through the guarantees of the equality of
the mother and father as parents in Art. 65 sec.1, the equality of male and female
children and of children out of wedlock and from married couples in Art. 64 sec. 4,
and the equality of adoption and parenthood in Art. 6 sec. 5 of the Family Act of the
Republic of Serbia of 2005.

The principle of special protection of the family, mother, single parent, and child
is set out in Art. 66 of the Constitution, while Art. 63 states the principle of a free
decision to give birth and an express prohibition on the cloning of human beings.

The principle of children’s rights was first introduced into the Constitution in
2006. A child enjoys human rights appropriate to their age and mental maturity, has

4 Art. 18.
5 Art. 33 sec. 1.
6 Art. 47.
7 Art. 48.
8 Art. 48 sec. 2.
9 Art. 71.

10 Art. 72.
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the right to a name and surname and entry in the birth book, the right to know their
origin, and the right to retain their own identity. According to Article 64 child shall
be protected from psychological, physical, economic, and any other form of exploi-
tation or abuse. The right to education is guaranteed in Article 71.

Parents shall have the right and duty to support and provide upbringing and edu-
cation to their children, in which they shall be equal. All or individual rights may be
revoked from one or both parents only by the ruling of the court if this is in the best
interests of the child, in accordance with the law."

With regard to the upbringing and education of children, Art. 48 of the Consti-
tution is of great importance, which implies respect for diversity.

2.6. Slovakia

As Art. 1 sec. 1 of the Constitution of the Slovak Republic of 1992 states, “The
Slovak Republic is a sovereign, democratic state governed by the rule of law. It is not
bound to any ideology or religion.”

Article 41 of the Constitution of the Slovak Republic, pursuant to which marriage,
parentage, and family are legally protected, is the basis of national legislation. Si-
multaneously, special protection is provided for children and young people. The pro-
tection and interest of minors is a priority throughout the legislation. It states that

(1) Matrimony, parenthood, and family shall be protected by the law. Special pro-
tection of children and minors shall be guaranteed. (2) A pregnant woman shall be
guaranteed a special treatment, protection in employment, and adequate working
conditions. (3) Equal rights shall be guaranteed to h children born both in a legitimate
matrimony and those born out of lawful wedlock. (4) Childcare shall be the right of
parents; children shall have the right to parental upbringing and care. The rights
of parents may be limited, and minor children may be separated from their parents
against the parents’ will only by a court decision, based on the law. (5) Parents taking
care of their children shall have the right to assistance provided by the State. (6) De-
tails on the rights pursuant to paragraphs 1 to 5 shall be laid down by a law.

The Slovak Republic has acceded to many international agreements—also con-
cerning the family and relations between parents and children—which may, to some
extent, influence the setting of norms and the application of the law, as confirmed
in Art. 1 clause 2 of the Constitution: “The Slovak Republic acknowledges and adheres
to general rules of international law, international treaties by which it is bound, and its
other international obligations.”

In the future, the regulation of family relations is to be transferred to the Civil
Code of the Slovak Republic of 1964 as a separate part of it as part of the upcoming
codification of general private law in Slovakia.

11 Art. 65.
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2.7. Slovenia

The Constitution of the Republic of Slovenia of 1991 (hereinafter, the CRS)
makes reference to children’s rights in several articles. Article 14 of the Constitution
provides the constitutional legal basis for the equality of children, who are guar-
anteed the same rights and fundamental freedoms as adults, depending on their age
and maturity, regardless of their national origin, race, gender, language, religion,
political or other beliefs, material status, birth, education, social status, disability, or
any other personal circumstance. Children born out of wedlock have the same rights
as children born to it.

Based on Art. 41 sec. 3 of the Constitution, parents have the right to provide
their children with religious and moral education in accordance with their convic-
tions. Children’s religious and moral direction must be appropriate to their age and
maturity and be consistent with their free conscience and religious and other beliefs
and beliefs. A child aged 15 or over has the right to make their own decisions re-
garding religious freedom. The Constitution also provides for the priority of parents
as holders of the right and obligation to maintain, educate, and raise children!2.

In turn, Art. 52 sec. 2 of the Constitution guarantees physically or mentally
disabled children the right to education and training enabling active life in society,
which is related to the principle of equality formulated in Art. 14 of the Basic Law
(disability cannot be the basis for differentiated treatment).

Pursuant to the Constitution, children enjoy special protection and care as well
as human rights and fundamental freedoms in accordance with their age and ma-
turity.”® Concern for the safety and upbringing of their children is a constitutional
value.

2.8. The European Court of Human Rights

The European Convention for the Protection of Human Rights and Fundamental
Freedoms of 1950 protects certain values as fundamental, including respect for
family life and the right to found a family. In the Court’s view, the Convention must
also be interpreted with due regard to the values it protects. The fundamental values
protected under the Convention include the right to respect for private and family
life, referred to in Art. 8 of the Convention.

The countries of Central Europe have a similar axiology, which results mainly
from their similar history and cultural heritage, including legal heritage. As a conse-
quence, the contemporary axiological and constitutional foundations of family pro-
tection and the relations between parents and children are similar, with particular
emphasis on the values of the family.

12 Art. 54 sec.1 of the CRS.
13 Art. 56 sec. 1.
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3. Protection of parental authority in the system of
legal sources

3.1. Croatia

In addition to the constitutional protection of the fundamental freedoms and
rights of citizens, the Republic of Croatia is bound as a contracting state by certain
treaties providing for the protection of human rights (e.g., the International Cov-
enant on Civil and Political Rights of 1966, the United Nations Convention on the
Rights of the Child (UNCRC) of 1989 and its protocols, and the European Convention
on the Exercise of the Rights of the Child of 1996). In the case of bilateral agree-
ments, mention should be made of the agreement with the Holy See on cooperation
in the field of education and culture, under which teaching religion in schools was
introduced as an optional subject.

The Constitutional Court of the Republic of Croatia frequently refers to the provi-
sions of international agreements, while ordinary courts do so very rarely.

The basic source of the law on parental care is the Family Act of 2015, but the way
of exercising specific parental care content is also influenced by many other regula-
tions (i.e., the Act on Education in Primary and Secondary Schools of 2012, the Act on
Social Welfare of 2013, the Penal Code of 2011, the Act on Protection against Domestic
Violence of 2017, the Hospitality and Catering Industry Law of 2015, and others). For
some of these pieces of legislation, there are also relevant implementing regulations
as well as recommendations issued by the competent authorities to help parents with
parental care. In 2016, for example, the Electronic Media Council has issued recom-
mendations on the protection of children and the safe use of electronic media.

3.2. Czech Republic

The legal provisions on parental responsibility, anchored in the Civil Code of
the Czech Republic of 2012, protect not only minor children but also their parents.
Anyone may be in the position of the weaker party—especially underage or underage
parents, single mothers, alleged fathers, left-behind parents in the event of a child ab-
duction or illegal transfer of a child abroad, and so on. Therefore, vulnerability in the
broadest sense is reflected in the Civil Code. The general protection of the family and
family life in accordance with the wishes, choices, preferences, and special needs of
family members is guaranteed based on constitutional law and European Convention
for the Protection of Human Rights and Fundamental Freedoms of 1950.

3.3. Hungary

In addition to emphasizing the importance of upbringing in the family, marriage
is seen as a solid foundation of the family that fulfills its role when a lasting and
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solid relationship between the mother and father is fulfilled in the responsibility for
the children. Without the birth of children and the development of families, there
is no lawful sustainable development and economic growth. The Family Protection
Act of 2011 (hereinafter, the FPA) states that intergenerational relations—including
those between grandparents and grandchildren—are of great importance in the life
of families.

The state encourages the presentation of media programs and content that
promote the value of the family and the upbringing of children. It has also been de-
clared as a rule that, to protect children, no one under the age of 18 may be shared
for any pornographic or self-centered content or that promotes deviation from the
assigned gender identity at birth, gender identity, gender reassignment, and homo-
sexuality. Pursuant to the Family Protection Act, the parent is not only obliged but is
also entitled to care for a minor child in the family and to provide the child with the
conditions necessary for their physical, mental, spiritual, and moral development as
well as access to education and health care. The FPA sets out in a separate chapter
the obligations and parental rights in respect of which mother and father are equal.

A parent raising a minor child is entitled to benefits in accordance with the pro-
visions of a separate act and benefits ensuring the coordination of the parental role
and work. An important legal act in this respect is the Government Decree 149/1997
(IX. 10.) on guardianship authorities and on the protection of children and guard-
ianship proceedings. This decree contains provisions relating to matters relating to
the exercise of parental responsibility in cases where guardianship authorities have
jurisdiction over disputes between parents.

The Criminal Code of the Republic of Hungary of 2012 provides for the pun-
ishment of crimes against the interests of children and the family in several offenses.

3.4. Poland

Among the national regulations concerning the protection of parental responsi-
bility, apart from the Constitution of the Republic of Poland of 1997, the most im-
portant are the provisions of the Act of February 25, 1964 of the Family and Guard-
ianship Code—in particular Arts. 87-127.

3.5. Serbia

The main source of law regarding family law in Serbia is the Family Act of
2005, which regulates parental rights and all legal relations between parents and
children. According to the Family Act, matters of significant impact are, in par-
ticular, considered to be the child’s education, important medical procedures for
the child, a change in the child’s place of residence, and the disposal of the child’s
property of significant value.!

14 Art. 78 sec. 3 and 4 of the Family Act.
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Other laws, which primarily regulate other areas of law, contain provisions
aimed at protecting the family. By way of example, the following should be men-
tioned: the Labor Law of Republic of Serbia of 2005, which defines the right to
maternity and parental leave and stimulates the birth of the third and fourth
child, as the maternity and childcare leave is 2 years instead of the 1 year for the
first and second child; the Biomedical Assisted Fertilization Act of 2017, which
defines the different procedures (technologies) available to men and women to
help them become parents (not including surrogacy); the Law on Financial Support
for Families with Children of 2017, which provides for various allowances such
as childcare allowance and child allowance (i.e., the amount that each parent re-
ceives as financial assistance after childbirth, which is progressive depending on
the number of children) and also stipulates payments for maternity and childcare
leave in accordance with the Labor Act; the Old-age and Disability Insurance Act of
2003, which favors the birth of a third child, providing that the length of service
of the insured—in this case, the woman who gave birth to the third child—is to
be calculated during the 2-year maternity leave as a special type of service'®; and
the Act on Prevention of Domestic Violence of 2016, which stipulates that state
authorities and institutions are obliged to act in a timely manner and to provide
legal, psychosocial, and other assistance in the recovery, empowerment, and inde-
pendence of each victim.

International law is of great importance for the protection of parental respon-
sibility at the Serbian national level. According to the Serbian constitution, the
treaties are an integral part of the legal system of the Republic of Serbia and
are directly applicable. Ratified international agreements must comply with the
Constitution.'®

3.6. Slovakia

In Art. 41 of the Constitution of the Slovak Republic of 1992, the framework for
regulating family law has been defined. The importance of the fundamental prin-
ciples is that they serve as common rules for interpreting family law. These basic
principles are contained in Art. 1-5 of the Constitution and represent the values and
principles of family law in Slovakia.

Owing to the title issue, the key provisions include the following:

Marriage is a relationship between a man and a woman. Society comprehensively
protects this unique relationship and contributes to its well-being. Husband and wife
are equal in their rights and responsibilities. The main goal of marriage is to start a
family and raise children properly. (Art. 1)

15 Art. 60.
16 Art. 16 sec. 2 of the Constitution.
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The family established by marriage is the basic unit of society. Society comprehen-
sively protects all forms of the family. (Art. 2)

Parenthood is a socially recognized mission for men and women. Society recognizes
that a stable family environment created by the child’s father and mother is the
most appropriate for the comprehensive and harmonious development of the child.
(Art. 3)

Article 3 was supplemented in 2016 with a second sentence, according to which
society recognizes that a stable family environment created by the child’s father and
mother is the most appropriate for the comprehensive and harmonious development
of the child.

All family members have a duty to help each other and, in accordance with their
abilities and possibilities, ensure the growth of the material and cultural level of
the family. Parents have the right to raise their children in accordance with their
own religious and philosophical beliefs and the obligation to provide a peaceful and
safe environment for the family. Parental rights and responsibilities belong to both
parents. (Art. 4)

In all matters that concern them, the best interests of the minor should be
considered.

3.7. Slovenia

The measures taken by the state are based on the Constitution of the Republic
of Slovenia of 1991 and the new Family Code of the Republic of Slovenia of 2017 as
the basic legal act in the field of family law. Slovenia has also ratified the relevant
international treaties: Article 8 of the Constitution states that ratified and published
international treaties are directly applicable in Slovenia is a party to the following
international agreements, the content of which also affects the area of parental care
and the content of the new Family Code.

The case law of the ECHR has also contributed to a better understanding of pa-
rental custody in Slovenia and has penetrated into Slovenian case law, which is par-
ticularly evident in the principle of proportionality derived from the international
law binding the Republic of Slovenia.

The principle of proportionality is the basis for establishing the positive obliga-
tions of active state action in terms of the balance between the interests of society
and those of the individual. The state has a duty to intervene and protect the child’s
interests.””The intervention must always be proportionate; otherwise, the rights of
the child and parents may be violated.

17 Art. 9 the UNCRC of 1989.
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3.8. The European Court of Human Rights

The ECtHR operates based on an international agreement concluded by indi-
vidual states in the form of the Convention for the Protection of Human Rights and
Fundamental Freedoms, signed in Rome on November 4, 1950. The conclusion of this
agreement precedes the jurisprudence of the Tribunal arising from the operation of
the Convention; therefore, the jurisprudence of the ECtHR is, by its nature, applied
by individual states based on voluntary international acceptance of the pacta sunt
servanda principle.

It is not easy to establish that, for example, if a solution exists in most European
countries, it is already a standard. This is particularly true for sensitive issues such
as the national regulation of parental responsibility, which has many components.
In fact, this type of assessment comes down to prudence and is generally aimed at
protecting the individual in the light of the norms of the Convention.

The jurisprudence of the ECtHR to the legal system of states can be assessed from
the perspective of the legal system of a given state (ad intra) and from that of the ju-
risprudence of the Tribunal (ad extra). These two perspectives should not be isolated
from each other. Both the state and the Court take into account the jurisprudence
of the Tribunal and the legal system of the state (including axiology), so that, on the
one hand, the jurisprudence of the Tribunal, de facto and de jure, does not replace or
limit the role of state authority without a legal basis, and on the other hand, the state
authority protects rights guaranteed by a Convention which they have voluntarily
agreed to respect.

As part of the jurisprudence of the ECtHR, the key of a given line of jurispru-
dence is often to define the scope of the so-called margin of appreciation. Depending
on the determination of the scope of this freedom, the judgment of the Tribunal is
more or less related to the legal system of a given state, guided by the principle that
the less freedom, the greater the intervention of the Tribunal. Simultaneously, it
should be noted that the jurisprudence of the ECtHR is not uniform, and individual
judgments may or even have to be critically analyzed.

The case law of the Tribunal in the field of parental responsibility is not per-
manent, uniform, and variable; however, owing to the lack of pan-European stan-
dards, the Tribunal leaves a margin of appreciation to individual states in the field
of parental responsibility, which leads to the maintenance of the current pluralism
of legal solutions in this area. Within this margin, in line with the Tribunal’s case
law, states have both negative obligations to protect family life against unjustified
interference and also positive obligations to protect that life.
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4. The concept of parent

4.1. Croatia

According to family law, a “parent” is a person from whom a child inherited their
origin or a person entered as a parent of a child in the birth book, based on a decision
on adoption issued by a competent authority (social welfare office). The Family Act
of the Republic of Croatia of 2015 contains provisions concerning the parentage of a
child and, pursuant to these provisions, maternity is presumed or established based
on a presumption or a court decision.

Pursuant to Art. 58 of the Family Act, “the mother of a child means the woman who
gave birth to the child.” If maternity cannot be established based on presumptions,
court proceedings may be conducted to establish maternity when the claim cannot
be upheld, but the court must take evidence.

Paternity can be established by presumption, recognition, or a court decision.
The presumption applies to children born in a marriage or within 300 days after
marriage annulment, divorce, or death, as a declaration of the death of the deceased
spouse.’® If a person contracts another marriage within 300 days from the termi-
nation of the marriage due to death, the father of the child is considered the mother’s
husband from the last marriage."

This presumption does not apply if the previous marriage is terminated by a
court order divorce or annulment of the marriage. In this case, the father of the child
is considered the mother’s husband from the previous marriage, unless the mother’s
second husband (if the child was born in the mother’s second marriage and no more
than 300 days have passed since the first marriage) of paternity with the consent of
the mother and her first husband.?

Recognition of paternity is the least credible from the point of view of the
truthfulness of the determination of the child’s parentage as the verification of the
truthfulness of recognition is entrusted to persons who consent to the recognition
of paternity, and these are the mother, child, and/or their guardian, with the prior
consent of the social welfare center?' on the basis of statutory premises.

In the case of establishing paternity, when the sperm of another man has been
used, a similar rule applies: if the child’s father and the man who is in a marriage
or extramarital relationship of the mother have consented to medically assisted pro-
creation with the sperm of another man, and the mother’s extramarital partner has

18 Art. 61 of the Family Act.
19 Art. 61 sec. 2 of the Family Act.
20 Art. 61 sec. 3 of the Family Act.
21 Art. 64 of the Family Act.
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consented to the recognition of paternity in advance, then the child’s father is the
mother’s marriage or an extramarital partner.>?

It has always been clear in legal theory that the legal position of parents is deter-
mined by parentage or adoption. Only parents can be holders of the parental custody
right. The legislator is consistent in stating in the Act on the family: “Paternal care
includes the duties and rights and obligations of parents”.?®

4.2. Czech Republic

The Civil Code of the Czech Republic of 2012 regulates the determination of
a child’s parentage and defines who the child’s parents are on absolutely binding
principles. According to Art. 775 of the Civil Code, the mother of a child is a woman
who gives birth to the child. Under Art. 776 of the Civil Code, the child’s father is a
man whose paternity is based on one of the three legal presumptions of paternity.
The law also protects the so-called the alleged parents in Art. 783 and 830 of the
Civil Code.

Adoptive parents will become subjects of parental authority in accordance with
the doctrine of full adoption or of imitation of an adoptive nature.

4.3. Hungary

In the case of a child born in marriage, parental responsibility and paternity and
maternity status are determined by birth—ipso iure, by law. With the exception of
specific provisions relating to adoption, parental responsibility may not be waived,
and parental responsibility over a minor child may be terminated only by a court
in the cases provided for by law. If, for any reason, the child does not have a single
parent with parental responsibility, immediate action should be taken with the
guardianship authority regarding the future fate of the child and, if necessary, taking
them into care.

4.4. Poland

Under Art. 61° of the Family and Guardianship Code of 1964 the mother is a
woman who gave birth to a child. An action for the determination of maternity may
be brought in the event of a birth certificate of a child born of unknown parents
or a refusal of motherhood of a woman entered in the child’s birth certificate as
their mother?*. However, if a woman who did not give birth to a child is entered
in the child’s birth certificate as the child’s mother, the woman’s motherhood may

22 Art. 83 sec. 1 and 2 of the Family Act.
23 Art. 91 sec. 1 of the Family Act.
24 Art.61'° §2 of the Family and Guardianship Code.

306



CONCLUSIONS

be denied.?® The woman who adopted the child is also the mother; upon adoption,
a woman who previously enjoyed this status ceases to be a mother (in a formal
sense).

The father of the child is identified by the woman who gives birth to the child.
Thus, in situations where a woman who is married to a man gives birth to a child,
her husband is presumed to be the father.?® If a child is born to an unmarried woman,
paternity is established based on paternity recognition when the child’s parents
agree as to the father’s identity and want the child’s legal situation to reflect the bio-
logical reality or the basis for the judicial determination of paternity. Recognition of
paternity is made when the biological father of the child declares, to the head of the
registry office, that he is the child’s father, and the child’s mother confirms it.?” The
paternity of a conceived but unborn child may be recognized?®; however, paternity
cannot be recognized after the child has reached the age of majority.*

After the child’s death, the declaration of ineffectiveness of paternity recognition
is admissible in the event of the child’s death after the initiation of the procedure.*°

The recognition of paternity of a child born as a result of medically assisted pro-
creation takes place on the day of their birth, when the man declares that he will
become the father of a child conceived in this way and born within 2 years of making
this declaration.

4.5. Serbia

Definitions of a parent (mother and father) in jurisprudence and doctrine have
a legal basis in the Family Act of the Republic of Serbia of 2005 and are consistent
with them. In modern Serbian family law, statutory provisions often establish or
define motherhood. This is the case in Serbian family law; the Family Act contains a
provision explicitly stipulating that the woman who gave birth to the child should be
considered their mother in Art. 42. If a woman who gave birth to a child is not en-
tered in the birth register as the child’s mother, her motherhood may be determined
by a final court judgment.

The general rule governing who is considered to be the father of a child born into
marriage is that the father is the husband of the child’s mother. Under Serbian law,
the husband of the child’s mother is considered to be the father if the child was born
within 300 days after the end of the marriage, but only if the marriage was dissolved
due to the husband’s death and if the mother does not remarry during this period.
The husband of the new marriage of the child’s mother is considered to be the father

25 Art.61'2 §1 of the Family and Guardianship Code.
26 Art. 62 of the Family and Guardianship Code.
27 Art. 73 of the Family and Guardianship Code.
28 Art. 75 of the Family and Guardianship Code.
29 Art. 75 § 2 of the Family and Guardianship Code.
30 Art. 83 of the Family and Guardianship Code.
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of the child born in that marriage, regardless of how short the time may have elapsed
between the dissolution of one marriage and the conclusion of the other.3!

According to Art. 45 sec. 4. if the child was born out of wedlock, paternity must
be established by recognition or by court decision. Paternity may be recognized by
a person who has reached the age of 16.52 Paternity can only be recognized if the
child is alive at the time of recognition; paternity recognition before childbirth is ef-
fective but only if the child is born alive.** The confirmation is only effective if the
mother and, under certain circumstances, the child consent to the confirmation by
the father. Mother and child may give consent if they are 16 years old.**

A man claiming to be the child’s father may bring an action for paternity within
1 year from the date on which he learned that the child’s mother or guardian did
not consent to his paternity being recognized and not later than 10 years after the
child’s birth.*

The paternity of a man considered to be the father of the child may not be
questioned, except where the child was not conceived as a result of biomedically
assisted fertilization. Under Art. 58 if a child has been conceived with the use of bio-
medical assistance from donated sperm cells, the paternity of the man who donated
the sperm cells cannot be established.

4.6. Slovakia

The Family Act of the Slovak Republic of 2005 does not define the concept of
a parent or a child; however, the definition of these terms can be derived from the
provisions on the determination of parentage. Art. 82 of the Family Act states that
the mother of the child is the woman who gave birth to the child, and Art. 84 of the
Family Act regulates three rebuttable presumptions of paternity. When defining the
concept of a child to fulfill parental rights and obligations, one should seek support
in international treaties and the jurisprudence of courts.

4.7. Slovenia

Starting from Art. 112 of the Family Code of the Republic of Slovenia of 2017,
the mother of the child is the woman who gave birth to the child, and this is a basic
(mandatory) rule that does not allow for autonomy in determining who will be the
child’s mother.

The presumption of motherhood is distinguished from that of paternity, and it
makes no distinction as to whether a child is born within or outside of marriage. The

31 Art. 45 sec. 1-3.

32 Art. 46.

33 Art. 47.

34 Art. 48 sec. 1, Art. 49 sec. 1.
35 Art. 251.
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meaning of motherhood is enshrined in the Constitution of the Republic of Slovenia
of 1991 because Art. 53 sec. 3 states that the state protects motherhood and creates
the necessary conditions for it. Supplement to this constitutional provision on ma-
ternity is Art. 55 of the Constitution.

Article 55 of the Constitution states that parents are free to choose whether or
not to give birth to their children. The provisions of the Infertility Treatment and
Procedures of Medically Assisted Reproduction Act and the Health Measures in Ex-
ercising Freedom of Choice in Childbearing Act are significant.

The father of a child born within a marriage is considered the husband of the
child’s mother.%® The legal presumption of paternity of a child born within marriage
is based on two assumptions: (a) positive presumption—the husband of the child’s
mother had sexual relations with the wife, the mother of the child, at a critical
moment, namely when conception presumably took place; and (b) negative pre-
sumption—the wife, mother of the child, did not have sexual relations with another
man (i.e., a man who is not married to her) at the critical moment of conception. The
novelty is Art. 113, second paragraph of the Family Code.

Under Art. 113 sec. 1 of the Family Code, it should also be pointed out that pa-
ternity cannot be recognized as long as there is a legal presumption of paternity.

A priority rule favors a legal presumption; accordingly, the recognition of pa-
ternity is subsidiary as it may be granted in the absence of a legal presumption of
paternity.

4.8. The European Court of Human Rights

Article 12 of the European Convention for the Protection of Human Rights and
Fundamental Freedoms of 1950 (“Men and women of marriageable age have the right
to marry and to found a family, according to the national laws governing the exercise of
this right.”) It refers to the family model traditional in European legal culture, con-
sisting of a man and a woman and a child or children. This article appeared in the
original text of the Convention in 1950; nevertheless, in the current jurisprudence of
the Tribunal, the interpretation of the text of the Convention is so dynamic that the
above notions—albeit lexically unambiguous—may be understood differently by the
Tribunal itself. For example, in some cases, the Tribunal has found that the right to
consent to same-sex marriages rests with individual countries that are parties to the
Convention. It should be noted that Art. 12 of the Convention does not only apply
to citizens; thus, parental responsibility also applies to persons who do not have the
citizenship of a given state. The protection of the Convention is therefore broad in
this respect.

Traditionally, parents are essential to starting a family. The Convention also in-
dicates in Art. 12 that two people are needed to start a family. It is worth noting that
assumption is one thing and family functioning is another. In the latter case, the

36 Art. 113 (1) of the Family Code.
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family may, in some cases, only consist of one parent and a child or children; after
all, it is not controversial to name a widow with children as a family. The concept of
parents in the traditional sense also did not raise any doubts.

In the jurisprudence of the Tribunal, one can find a position according to which
states can settle the issue of the so-called foster parenting. Less controversial is the
argumentation line of the ECtHR jurisprudence, in which, apart from the classic
notion of family, there is a tendency to broadly understand the family as such (e.g.,
single mother with a child, large families, etc.).

5. Concept of a child

5.1. Croatia

Croatian family legislation does not define a “child,” but it only states that a
person acquires full legal capacity at the age of 18 or through marriage.*” Under Art.
117 sec. 3 of the Family Act a person who has reached 18 years of age becomes an
adult.

The current Criminal Code of the Republic of Croatia of 2013 recognizes a person
under the age of 18 as a “child” according to the definition contained in the UNCRC
of 1989 but provides for criminal liability only in the case of children over the age of
14. Children under the age of 14 may commit only a part of the criminal offense. The
Croatian Criminal Code applies to all juvenile offenders and to serious perpetrators
under 21—either the Criminal Code or the Law on Juvenile Courts, namely the ju-
venile criminal justice system.

5.2. Czech Republic

Unlike the UNCRC of 1989, the Civil Code of the Czech Republic of 2012 (herein-
after, the CC) does not define who a child is; however, the concept of a child can be
decoded from the rules on the determination of kinship. The law states that it is a re-
lationship based on blood or adoption, which is constructed as a change of status..
The child is then a descendant in a straight line of the first degree®. A minor child
should be understood as a child who has not reached the age of 184°. A minor child
who is completely incapable of legal acts is a child who has not attained the age of

37 Art. 117 sec. 2 of the Family Act of the Republic of Croatia of 2015.
38 Arts. 771 and 794 CC.

39 See Arts 772 and 773 CC.

40 Art. 30 (1) of the Civil Code.
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18 and has not achieved full legal capacity pursuant to a court decision* or entering
into a marriage*2.

5.3. Hungary

According to the Civil Code of the Republic of Hungary of 2013—as in the
UNCRC of 1989—persons under the age of 18 are considered to be minors; never-
theless, married minors are considered to be of legal age. In cases provided for by
law, the guardianship authority may permit a marriage of a minor with limited legal
capacity who has reached 16 years of age. If the marriage was annulled by a court
decision owing to incapacity or without the consent of the guardianship authority,
if it is required owing to minority, the legal age acquired by the marriage ceases
to apply. The dissolution of this marriage does not affect the adulthood acquired
through the marriage.

5.4. Poland

The legal meaning of being a child is not limited to being under parental au-
thority. The child is a first-degree relative of their parents. The child’s origin is deter-
mined by their birth certificate. The court may play an important role in the child’s
marital status in decisions concerning, for example, the determination (denial) of
paternity, adoption (dissolution of adoption), and recognition of paternity as well
as in decisions declaring such recognition invalid. When a child reaches the age of
majority, parental responsibility over them expires. According to Art. 10 § 1 of the
Family and Guardianship Code of 1964 the status of an adult is also acquired by a
woman who, after reaching the age of 16, marries with the permission of the guard-
ianship court. Upon reaching the age of 13, the child acquires limited legal capacity,
and upon reaching the age of 18, full legal capacity and the status of an adult, which
results in the expiry of their parents’ parental authority.

The age of 13 marks the beginning of the child’s legal liability under the Act of
October 26, 1982 on proceedings in juvenile cases for every act that constitutes a
criminal offense, and not only for manifestations of crime.

Art. 10 § 2 of the Criminal Code of 1997 states at the age of 15, a minor may
not only conclude an employment contract but also be criminally liable for the most
serious crimes in adulthood, if this is supported by a negative assessment of their
personality based on a psychological opinion.

When a woman turns 16, she may marry in line with Art. 10 §1 of the Family and
Guardianship Code. A minor, after reaching the age of 16, may consent to medical
treatment on their person (except for the consent of the parents; any disputes are re-
solved by the guardianship court). After reaching the age of 17, the minor is treated

41 See Art. 37 of the Civil Code.
42 Art. 30 (2) of the Civil Code.
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under the criminal law as an adult, bearing full responsibility for the commission of
the crime.

5.5. Serbia

Serbian family law does not explicitly define the term “child”; thus, the jurispru-
dence and doctrine adopt the definition of the UNCRC of 1989.

In Serbian family law, most rights are achieved at the age of 18, which corre-
sponds to the definition above.** In turn, most of them obtain full legal capacity. Full
legal capacity may also be obtained before the age of 18 (emancipation) in two ways;
both paths are related to family relationships and are limited to the age of 16—the
first is marriage, the second is parentage.**

5.6. Slovenia

Article 1 of the UNCRC of 1989 (hereinafter, CRC) provides that, for the CRC,
a child means every human being under the age of 18, unless most of them attend
the law that applies to the child. The previous law did not define a child; however,
according to Art. 8 of the Constitution, ratified and published international treaties
are directly applicable in the Republic of Slovenia.

Despite the direct application of the CRC, the new Family Code of the Republic
of Slovenia of 2017 still expressly provides, in Art. 5, that a child is a person who is
under 18 years of age.

Pursuant to the Non-Contentious Civil Procedure Act of 2019 (hereinafter,
NCCPA-1), the emancipation of a child before the age of 18 may take place only
based on a judgment of a court in non-contentious proceedings. The first exception
is the marriage of a child over the age of 15. The court will authorize a marriage
if the child has reached such physical and mental maturity that they can under-
stand the meaning and consequences of the rights and obligations arising from
marriage.*®

The second exception occurs when a minor becomes a parent, and the court
grants them full legal capacity in non-contentious proceedings on the basis of a
filed claim (Art. 152 of the Family Code and Art. 71-75 of Non-Contentious Civil
Procedure Act of 2019). Proceedings for full legal capacity may be initiated at the
request of a child who has become a parent or with the consent of the child, upon a
request submitted by a social welfare center (Art. 71 NCCPA-1).

43 Art. 11 of the Family Act of the Republic of Serbia of 2005.
44 Art. 11(2),(3).
45 Art. 24 of the Family Code in conjunction with Art. 152 of the Family Code
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5.7. The European Court of Human Rights

The European Convention for the Protection of Human Rights and Fundamental
Freedoms of 1950 does not define a child, but definitions can be found elsewhere
in international law. Adopting the concept of a child as a person who has not yet
reached the age of majority means that the parental responsibility itself lasts, as a
rule, until the child reaches the age of majority.

In the jurisprudence of the Strasbourg Court and the legal doctrine, it is empha-
sized that the concept of a child is defined in accordance with Art. 1 of the UNCRC
of 1989: “For the purposes of the present Convention, a child means every human being
below the age of eighteen years unless under the law applicable to the child, majority is
attained earlier.”

An analysis of international law, of which the Convention is an element, and
the Tribunal’s case law itself leads to the conclusion that the protection of the best
interests of the child is of fundamental nature; this is owing to the basic nature of
the child. Children have fewer opportunities to defend their rights or perform their
duties than their parents. This does not mean, however, that the protection of the
child’s best interests takes precedence ex lege over the parents.

6. Principles of parental authority

6.1. Croatia

The rules on parental care are set out in the introductory part of the Family Act
of the Republic of Croatia of 2015 and include the principles of equality, solidarity
as the fundamental right of family life, mutual respect and assistance of all family
members, primary protection of the welfare and rights of the child, primary parental
right to care for the child and the obligation to provide them with assistance by the
competent authorities, proportionate and minimal interference in their family life,*
voluntary dissolution of family relationships,*” and the urgent resolution of family
law cases involving children.*®

The legislator’s goal was to balance all these principles so that they correspond
to the contemporary system of family relations. Some of them are used in the family
(the principle of equality, the principle of solidarity, the principle of mutual respect
and assistance, the principle of voluntary dissolution of family relations). Some others
concern the relationship between individual family members and the parties—in

46 Art. 7.
47 Art. 9.
48 Art. 10.
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particular, state authorities (the principle of superior parental right to care for the
child and the positive obligation of state authorities to provide them with assistance,
the principle of proportional interference in family life, and the principle of urgent
settlement of family proceedings).

6.2. Czech Republic

The concept of parental authority in the Civil Code of the Czech Republic of 2012
is based on the principles of parental responsibility—not only in terms of termi-
nology but, above all, as a broadly understood set of “rights and obligations” aimed
at “promoting and protecting the child’s welfare”—in particular, care, protection
and child upbringing, maintaining personal relationships, determination of the place
of residence, property management, and legal representation.

The Civil Code defines the most important issues in which the consent of both
the child’s parents is required. The list of important matters of the child is illus-
trative and includes, in particular, non-routine medical and similar interventions,
the determination of the child’s place of residence, and the choice of education and
employment by the child.* It should be added that the obligation and the right to
decide in these matters “extends” the content of parental authority.

6.3. Hungary

Hungary’s 2013 Book of Family Law of the Civil Code sets out the principles
governing the exercise of parental responsibility that are important to the parent—
child relationship, in line with the minor’s best interests. The obligation of parents
to cooperate is an essential requirement, which means that parental responsibility is
exercised by the parents in cooperation with each other in the interests of the child’s
physical, intellectual, and moral development, regardless of whether the parents live
together or separately. Where parental responsibility over a minor is exercised jointly
by the parents together or separately, it is accompanied by a shared decision-making
right. However, the obligation to cooperate does not always and in all respects con-
stitute the right to consent or joint decision if, after the parents’ separation, only one
of the parents exercises parental responsibility over the joint minor child (children).
In this case, the separated parent has the right to jointly decide only on important
matters relating to the child’s best interests; otherwise, the parent raising the child is
only required to inform the separated parent about the child’s development, health,
and education. It should be emphasized that in addition to the general obligation of
parents to cooperate, the Book of Family Law emphasizes the obligation of the parent
who exercises parental authority and the separated parent to cooperate to ensure
respect for each other’s family life and peace.

49 Art. 877 (2) of the Civil Code.
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Neither parent has greater “authority” over the matters relating to the child than
the other, who also has parental custody.

Limiting parental supervision to protect the child (children) should only be un-
dertaken in exceptional cases and should always be proportionate to the seriousness
of the threat or harm. Therefore, the Act provides that the court or other competent
authority may limit or withdraw the parental right to custody in exceptional and jus-
tified cases specified in the Act if it deems it necessary to protect the child’s best in-
terests. Ultimately, the Civil Code allows the court to cease parental responsibility if
the parent has adopted any unlawful behavior causing serious injury or threatening
the child’s interests—including the their bodily integrity, mental, or moral devel-
opment—or if the parent has been sentenced by a court judgment to imprisonment
for an intentional offense committed against any of their children.

6.4. Poland

The primacy of parents in raising a child results from the Constitution of the Re-
public of Poland of 1997 and acts of international law, the most important of which
is the UNCRC of 1989, with its preamble affirming the family.

When it comes to norms, the rank of parents and their paramount importance
for the child’s development has been expressed in several of the abovementioned
constitutional provisions, with the best interests of the child being a key principle of
family law.

The Family and Guardianship Code of 1964 provides that the parents jointly
adjudicate on important matters relating to the child,> and in the event of a dispute,
a court may be called upon to resolve such a matter.

The principles important from the point of view of the subject matter also include
a child’s principle of subsidiarity and judicial protection in relation to its parents and
guardians, which is manifested, inter alia, in in the prerogative of courts to adju-
dicate in cases of limitation and termination of parental rights® and the obligation to
focus on the child in divorce and separation cases, so that no decision is contrary to
the best interests of the child.>> Moreover, the child’s best interests were the criterion
for decisions on parental responsibility, contact, and maintenance.

6.5. Serbia

The Family Act of the Republic of Serbia of 2005 establishes rules concerning
the family, adopting constitutional rules but also pointing to other rules. One of
the most important principles is that of the best interests of the child.>®* However,

50 Art. 97 §2.

51 48 (2) of the Constitution.

52 Art. 56 § 2 of the Family and Guardianship Code.
53 Art. 6 (1).
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statutory texts—including the 2005 Family Act—do not contain a definition of this
principle (legal norm), according to which the content is subject to interpretation in
the jurisprudence.

Another principle is that of the special protection of the family, which has the
right to special protection by the state.>* It is also the duty of the state to protect the
child from neglect and from physical, sexual, and emotional abuse and all forms
of exploitation® and to ensure the principle of equating illegitimate children with
children born into marriage.>® As explained earlier, children out of wedlock have the
same rights and obligations as children born within marriage under modern Serbian
family law. Under Art. 6 (6) the state is obliged to ensure the protection of children
deprived of parental care in the family environment whenever possible. The principle
of identifying adoption with origin is sanctioned in Art. 7 sec. 4; the Family Act fully
equalizes the rights and obligations of children, regardless of adoption, providing
for only one form of adoption, as opposed to the earlier Act on Marriage and Family
Relationships of 1980, which recognized two forms of adoption—full and partial.

The Serbian Family Act contains a provision on respect for family life in Art. 2
(2) “Everyone has the right to respect for his family life”

Pursuant to Art. 67 of the Family Act, parental rights are derived from the obliga-
tions of parents and exist only to the extent necessary to protect the child’s person-
ality, rights, and interests.

6.6. Slovakia

The principle of the child’s best interests is the guiding principle of all family
law, and some authors even consider it to be the very basis of such law. This is based
not only on domestic law but also on sources of international law—in particular, the
UNCRC of 1989.

6.7. Slovenia

The Civil Code defines parental care in Art. 6, which is further elaborated on in
subsequent regulations; therefore, parental care constitutes all the obligations and
rights of parents to create, according to their abilities, the conditions to ensure the
child’s full development. Parental care belongs to both parents, and this definition
is derived from a constitutional provision that grants parents the right to support,
educate, and raise their children.%”

The principle of the best interests of the child is a fundamental principle of chil-
dren’s rights: it orders that parents, in all their activities relating to a child, take care

54 Art. 2.

55 Art. 6 (2) and (3).

56 Art. 6 (4).

57 Art. 54, p. 1, point 1 of the Constitution of the Republic of Slovenia of 1991.
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of the child’s welfare and raise them with respect for their person, individuality, and
dignity.58

The principle of the primacy of parental care entitles parents to take precedence
over all others in their care and responsibility for the best interests of the child,*
while Art. 135 of the Family Code shows that parents have primary and equal re-
sponsibility for the child’s care, upbringing, and development.

The principle of parental equality gives parents primary and equal responsibility
for the care, education, and development of their child, whose best interests must
be their most important concern. The parents have equal civil rights and bear the
consequences for their children, both during and after marriage.

The principle of joint parenting/guardianship is the starting point for imple-
menting parental care under the new Family Code. Parental care is shared by both
parents. Art. 6 (2) of the Family Code, reflecting the principle of equality of parents,
and in line with the principle of equality, parents agree to perform the duties and
rights that constitute their parental care.

6.8. The European Court of Human Rights

Different rules of parental responsibility in Europe should protect the pluralism
of legal solutions. A position in the case law of the European Convention for the
Protection of Human Rights and Fundamental Freedoms of 1950 provides that, since
social changes occur in different countries, this could lead to the setting of European
standards for parental responsibility. However, in the same case law, the family in
its traditional sense is repeatedly challenged; nevertheless, there is no Europe-wide
standard for the exclusive determination of parental responsibility.

7. Rights and obligations of parents and children resulting
from parental authority

7.1. Croatia

In the Croatian family law, the right and obligation to protect a child’s personal
rights to health, development, care and protection, upbringing, and education, estab-
lishing personal relationships and determining the place of residence, are included in
the content of parental care. The same applies to the right and obligation to manage

58 Art. 7 (1) of the Family Code of the Republic of Slovenia of 2017.
59 Art. 7 (2) of the Family Code.
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the child’s property and the right and obligation to represent the child’s personal and
property rights and interests.®°

According to Art. 86 of the Family Act when exercising parental care, parents
must consider the rights of the child. In contemporary legislation, the parents’ ob-
ligation to respect the child’s opinion according to their age and maturity is par-
ticularly important. The child’s obligations are guided by the general principle of
solidarity, according to Art. 4 (1) of the Family Act “all family members must ... respect
each other and help each other”. Pursuant to Art. 89, “the child must respect his parents
and help them perform tasks in the family according to his age and maturity and pay
attention to all family members.”

In relation to employed and earning children, they must pay for their own
maintenance and education.®® The most recent family law did not explicitly include
alimony in the content of parental care (we consider this to be an unintentional
omission by the legislator), although the family law tradition has always interpreted
it as part of parental care.

7.2. Czech Republic

The consent and cooperation of both parents are key words of the Civil Code of
the Czech Republic of 2012—whether they live together or are de facto separated
or divorced. When it comes to making decisions, special rules apply for everyday
matters, important matters, and urgent decisions about the child. If the parents are
unable to reach an agreement on important matters relating to the child (e.g., in
matters relating to the child’s residence, representation, property matters, education,
health care, personal care [custody] and alimony, and contact with the child)—in
particular, in the case of actual separation—the court decides. Thanks to the UNCRC
of 1989, a child is not treated as a subject of decision-making but as an active person:
their autonomy, the right to participate, and the right to self-representation in court
proceedings concerning them are respected. The law confirms that parents play a
key role in the care, protection, and upbringing of a child and that they should be
versatile role models for their children, especially with regard to family lifestyle and
behavior.5?

Under Art 31 of the Civil Code Parents jointly represent their minor child in
those legal actions to which the child is not entitled, but each of them may act
independently.®®

According to the Charter, the Civil Code states that parents have the right to decide
on the child’s education or career path in the exercise of parental responsibility.

60 Art. 92 of the Family Act of the Republic of Croatia of 2015.
61 Art. 90 of the Family Act.

62 Art. 884 of the Civil Code.

63 Art 892 (2) and (3) of the Civil Code.
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The right of the child to freedom of religion or to not follow a religion is guar-
anteed in relation to human rights standards.®* Parents may regulate the exercise
of the child’s rights in a manner appropriate to the development of their children’s
abilities in accordance with the Freedom of Religion Act of 2002, Art. 2 (2).

Other provisions indicate that parents have the obligation and the right to represent
the child in legal actions for which the child has no legal capacity (§ 31, § 892 to 895
of the Civil Code); accordingly, a parent cannot represent a child if a conflict of interest
may arise between them and the child or between the children of the same parents.

Pursuant to the Civil Code, the protection and management of a child’s property
belongs to parental authority. With regard to this matter, the law contains many
general and specific provisions (§ 896 to 905 of the Civil Code) that should always
be interpreted and applied in accordance with the principle of the best interests of
the child and their welfare.

7.3. Hungary

The Hungarian legislator indicated the following rights and obligations resulting
from parental authority: choosing a minor’s name; taking care of a minor; deter-
mining a child’s place of residence; and managing a child’s financial affairs, in-
cluding the right and obligation to represent the child in legal forums and the right
to exclude custody and other forms of social care.

In the family, the mother and father have the same rights and obligations re-
sulting from parental responsibility, except for those specified in a separate act.
A parent is obliged and entitled also to care for a minor child in the family, to raise
them responsibly, and to provide them with the conditions necessary for physical,
mental, and moral development and access to education and healthcare.

7.4. Poland

According to Art. 87 of the Family and Guardianship Code of 1964 parents and
children have a duty to respect and support each other. Decisions should, as far as
possible, consider the child’s justified wishes.®®> However, in cases where the child
can independently make decisions and declarations of will, they should listen to the
opinions and recommendations of parents formulated for the good of the child.®®
Parental authority may be exercised only through behavior aimed at protecting
the child’s best interests.®” Behavior should be characterized by care for the child’s
dignity and rights,®® and therefore, it should be an expression of concern for the

64 Art. 15 of the Charter.

65 Art. 95 § 4 of the Family and Guardianship Code; compare Art. 72 of the Constitution of the Repub-
lic of Poland of 1997 and Art. 12 of the UNCRC of 1989.

66 Art. 95 § 2 of the Family and Guardianship Code.

67 Art. 95 § 3 of the Family and Guardianship Code.

68 Art. 95 § 1 of the Family and Guardianship Code.
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child’s physical and spiritual development. Its ultimate goal is to properly prepare
the child for adulthood.®® A dependent child who lives with their parents also has a
duty to help them in their household.”

The provisions of the Family and Guardianship Code regulate several issues re-
lated to the rights and obligations arising from parental authority.

7.5. Serbia

The content of parental rights covers the rights and obligations of the parent
caring for the child and includes the child’s protection, upbringing, upbringing, rep-
resentation, and maintenance as well as the management and disposal of their prop-
erty.”! The Family Act of the Republic of Serbia of 2005 expressly states that parents
have the right to receive all information about their child from educational and
healthcare institutions?2.

The Family Act directly restricts parental autonomy in the area of raising a
child, forbidding parents from leaving a preschool child unattended”® and forbidding
parents from entrusting a child—even temporarily—to a person who does not meet
the requirements to be a guardian.”* Parental autonomy in the field of child up-
bringing is limited by the provision prohibiting degrading actions and punishments
that offend the child’s human dignity, and parents are obliged to protect the child
against such actions of other people.”

The legal status of a child is regulated in accordance with international docu-
ments and modern standards. The Family Act regulates the child’s following rights:
the right of the child to know who their parents are, to live with them, and to
maintain personal relations with them and other persons; the right to a proper and
full development; and the right to education, opinion, and duties. The main responsi-
bility of the child is to help parents according to their age and maturity. In addition,
a child earning or receiving an income from assets is obliged to partially support
themselves as well as the parent and the minor brother or sister.”

7.6. Slovakia

In accordance with the Family Act of the Slovak Republic of 2005 and the relevant
jurisprudence, parental responsibility is a relatively complex set of rights and obliga-
tions that include, in particular, the constant and consistent care for the upbringing,

69 Art. 95 § 2 of the Family and Guardianship Code.
70 Art. 91 of the Family and Guardianship Code.

71 Arts. 67-74.

72 Art. 68 (3).

73 Art. 69 (3).

74 Art. 69 (4).

75 Art. 69 (2).

76 Arts. 59-66.
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maintenance, and comprehensive development of a minor child; the representation
of a minor child; and management of a minor’s property.

The specificity is that, while caring for a small child is related to the parent’s full
legal capacity, the maintenance obligation continues even when the parent does not
have full legal capacity.

Likewise, the limitation, deprivation, and suspension of parental rights and obli-
gations does not release the parent from the obligation to maintain the child.

Parental rights and obligations with regard to the child’s care and upbringing,
the representation of the child, and the management of the child’s property expire
ex lege when the child reaches the age of majority.

The content of parental rights and obligations includes, inter alia, constant and
consistent care for the upbringing, maintenance, and comprehensive development of
a minor child.

7.7. Slovenia

Under Art. 6 the Family Code of the Republic of Slovenia of 2017 both parents
share responsibility for parental care. Parents have the right and duty to look after
and educate their children. Children’s rights correlate with the responsibilities of
parents. Art. 136 sec. 1 of the Family Code stipulates that parental care includes the
following obligations and rights of parents: taking care of the child’s life and health,
upbringing, protection, and care; child supervision; care for the child’s education;
representation for and maintenance of the child; and management of the child’s
property. Parents have autonomy in the exercise of parental care, but the best in-
terests of the child limit this. Accordingly, state authorities, public service providers,
public authorities, local authorities, and other natural and legal persons have a duty
to promote the best interests of the child in all activities and proceedings relating
to them.

7.8. The European Court of Human Rights

The European Convention for the Protection of Human Rights and Fundamental
Freedoms of 1950 does not contain an extensive catalog of the rights and obligations
of parents or children; therefore, it is important to analyze the jurisprudence of the
ECtHR as an entity interpreting the norms of the Convention—for example, the right
to found a family. In the case law of the Tribunal, there is also a reference to the so-
called basic elements of family life, one of which is the mutual relationship between
parents and children.

Parental responsibility extends throughout the child’s life; an example is the
Tribunal’s judgments on the parents’ decisions to provide medical assistance to a
child.
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8. Sexual education of children and parental responsibility

8.1. Croatia

In 2012, the Ministry of Education tried to introduce a new content into the
school curriculum, namely health education—not as a separate subject but as
teaching content to be taught in different school subjects.

The protection of children against sexually explicit content is provided for in the
Electronic Media Act of 2021 and in the Ordinance on the Protection of Minors in
Electronic Media of 2015. The Electronic Media Act contains a general rule in Art. 5
(1) by which “it is prohibited to physically, mentally or morally harm minors by means
of audio-visual commercial communications”; however, it provides no explanation as
to what this actually means. The regulation only clarifies that “programs that may
harm the physical, mental or moral development of a minor are all kinds of programs
containing scenes of ... sex and sexual abuse” unless “in an appropriate manner” and
“through reasoned content, they illustrate or analyse topics in the programs educational,
documentary, scientific and informative.”

8.2. Slovenia

Experts point out that in Slovenia, sexuality education in primary education
is not properly regulated, and no laws govern who can provide formal or informal
sex education in educational settings. In practice, this is mainly done by biology
teachers in the field of biology. Some schools employ external providers—most often
nurses or other professionals (such as the VIRUS Society). As these sex education
programs are voluntary, few schools are involved in them as they are not systemati-
cally regulated.

9. Detailed issues related to parental authority

9.1. Croatia

Pursuant to Art. 86 (1) and (2) of the Family Act of the Republic of Croatia
of 2015, parents and other persons caring for children must respect their opinion
depending on their age and maturity. This provision has the significance of a rec-
ommendation in everyday family and community life, although this significance
is strong and imperative. The right of the child to get to know the most important
circumstances of the case, receive advice, express its opinion, and be informed about
the possible consequences of respecting their opinion in proceedings where it is
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decided on their rights or interests is stipulated in the Act with more details, even
at the level of principle. Indeed, in the event of a conflict of interest between the
child and their parents, the child will not be represented in the proceedings by the
parent(s) but by a special guardian.

The child can and is required by law to make statements on particular status
issues for themselves.

In accordance with family law, a child over the age of 16, who, in the opinion
of a doctor, has sufficient information to be able to form their own opinion on a
specific case and who is mature enough to make a decision on preventive, diag-
nostic, or therapeutic treatment in health or therapy may independently express
consent to a medical examination, examination, or intervention (informed consent
in Art. 88 [1]). The Family Act does not decide whether termination of pregnancy is
a medical intervention involving serious risks, but in practice, medical regulations
do, according to which a minor over 16 years of age may voluntarily consent to the
termination of pregnancy. If she is under the age of 16, the consent of her parents
or guardian will be required.”” The legislator distinguishes the management of the
child’s income or property.

9.2. Czech Republic

In accordance with Art. 38 (4) of the Act on Health Services of the Czech Republic
of 2011, “a minor patient ... may be in emergency care without consent” in the event of
“emergency or emergency childcare” or “health services necessary to save life or prevent
serious damage to health”. The right of a minor patient to the continuous presence of
their parent during healthcare or hospitalization is also expressly guaranteed.”®

Abortion is relatively liberally regulated in the Abortion Act of 1986, and the
decisive age limit is 16 years.

According to the School Code, a child may attend two primary schools, which can
be accessed with an alternating parental care system; however, the question arises
as to whether it is always in the best interests of the child to visit two schools—for
example at weekly intervals. Accordingly, a parent cannot represent a child if a con-
flict of interest may arise between them and the child or between the children of the
same parents.

It should be emphasized that, in 2021, the Civil Code of the Czech Republic
underwent a significant change aimed at protecting “children of debtors” and “cor-
recting bad practices.”

If a parent has committed an intentional criminal offense against their child
not only directly but also indirectly, or if the parent has used their child who is not
criminally responsible for the crime, or if the parent has committed the crime as an

77 Art. 18 (2) of the Act on Health Measures on the Exercise of the Right to the Freedom of Deci-
sion-Making on Giving Birth of 2017.
78 See Art. 28 (e).
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associate, guide, assistant or organizer of the crime committed by their child, the
court assesses whether there are grounds for depriving a parent of their parental
responsibility.”®

9.3. Hungary

Hungary’s 2013 Book of Family Law of the Civil Code sets out—in the absence
of joint parental supervision—the rights and obligations of a parent living in sepa-
ration from a child in a separate section. In this context, the parent decides together
with the parent caring for the child about important issues concerning the child’s
fate, which is also the responsibility of the parent (defining and changing the child’s
name, the place of residence outside the parent’s place of residence, the child’s stay
abroad, the change of a child’s citizenship, and the child’s school and career).

Pursuant to the provisions of the applicable act on health protection, a parent
(statutory representative) has a much narrower decision on the treatment of a minor
than on their own. The exercise of the right to consent is limited to two areas.

The Primary Health Care Act of 2015—albeit to an extremely limited extent—
provides a broader right to self-determination for people over 16 years of age. An
important rule, however, is that this law does not apply to abortion because Art.
8 of the Act LXXIX of 1992 on the protection of fetal life states that a declaration
of a legal representative of a person with limited legal competence is required to
recognize an abortion application for the validity of a declaration of a person with
limited legal capacity, and the application for termination of pregnancy in a legally
incapacitated person is filed in her legal representative.

The Book of Family Law also guarantees that the alleged father, who has been
raising the child as his own in the family for a long time, may be entitled to contact
the child in justified cases. If the intimate relationship between a child and the man
he loves as a father is broken overnight, it can seriously harm the child’s mental de-
velopment and emotional security.

From 2020, in the event of a breach of a visitation order, the district court may
be ordered to execute a visitation order.

9.4. Poland

Parental authority may be limited if the child’s best interests are at stake. The mea-
sures of limiting parental responsibility are listed in Art. 109 §2, 3 and 4 of the Family
and Guardianship Code of 1964; however, this is not an exhaustive catalog. It begins
with the mildest persuasive measures—such as, for example, obliging the parents
and the minor to work with a family assistant or sending the child to a nursery—and
includes the most severe limitation of parental authority, namely placing the minor in
foster care (foster family, family home, or care and education center).

79 Section 871 (2) Civil Code.

324



CONCLUSIONS

The corrective mechanism adopted in Art. 109 of the Family and Guardianship
Code can be seen as a kind of preventive measure to avoid abuse and neglect that
may lead to the cessation of parental responsibility. According to Art. 572 of the
Code of Civil Procedure of 1964 anyone who knows about the event justifying the
initiation of proceedings is obliged to notify the guardianship court. The court may
decide to suspend parental responsibility in case of a short-term obstacle to its ex-
ercise, in line with Art. 110 of the Family and Guardianship Code.

9.5. Serbia

If the property was acquired by employing a child, the child has the right to
manage and dispose of it independently if they are over 15 years of age.®® If the
property was acquired, for example, by a gift or inheritance, then the parents have
the right to manage and dispose of it. Under Art. 72/3 of the Family Act parents
have the right to take legal action to manage and dispose of the income earned by
a child under the age of 15 from participation in theatrical performances, films, the
media, and so on. As a child under the age of 15 cannot enter into an employment
relationship as such cases are governed by the relevant contracts.

Parents have the right and duty to develop relationships with their children
based on love, trust, and mutual respect and to guide the child to accept and respect
the emotional, ethical, and national identity of their family and society.®

According to Art. 71 of Serbia’s Constitution provides for compulsory primary
education. The 2005 Family Act of Serbia provides that a child has the right to edu-
cation in accordance with their abilities, wishes, and inclinations. Under Art. 71 of
the Family Act the child has the right to decide about their education, and parents
have the right to educate their child in accordance with their religious and ethical
convictions.

In line with Art. 62/2 of the Family Act a 15-year-old child who can reason may
consent to any medical intervention. Pursuant to the Act on Termination of Preg-
nancy in a Healthcare Institution of 1995, a pregnant woman over 16 years of age
has the right to apply for termination of pregnancy on her own. Moreover, a child of
15 years of age who is able to reason has the right to the confidentiality of the data
contained in their medical records®>.

9.6. Slovakia
The Civil Code of the Slovak Republic of 1964 regulates only direct representation.

Indirect representation is possible (e.g., a contract for the sale of goods in the context
of Art. 733 of the Civil Code). In particular, a minor child’s legal representative is

80 Art. 192/1, Art. 193/1, Art. 64/3 of the Family Act of the Republic of Serbia of 2005.
81 Art. 70 of the Constitution of the Republic of Serbia of 2006.
82 Art. 24/1.
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their parents who have full legal capacity and who have not been deprived of pa-
rental rights and obligations or have been suspended from exercising parental rights
and obligations. The obligation to represent a minor child applies only to those legal
acts that a minor child cannot perform independently.

When a minor child reaches a certain age, they may act on their own behalf,
especially in purely personal matters or in employment law (e.g., submitting an ap-
plication for marriage by a minor over 16 years of age, drawing up a will in the form
of a notarial deed by a minor over 15 years of age, and acquiring rights and incurring
obligations in employment relationships through own legal acts, an ability acquired
on the day that a natural person turns 15).

The parents’ obligation and right is to manage the property of a minor child only
to the extent that the minor child is not capable of acquiring rights and incurring
obligations through their own legal acts, depending on their mental and volitional
maturity to their age. Article 9 of the Civil Code states that “minors have the capacity
only to perform legal acts which by their nature are appropriate to maturity of mind and
will be appropriate for their age.” The maintenance obligation of parents toward a
minor child does not expire, even if the minor’s property brings income (e.g., in the
form of dividends, interest, or rent).

9.7. Slovenia

The provisions of Slovenian law contain several legal solutions concerning the
broadly understood exercise of parental authority. As an example, some legal solu-
tions concern the following issues: the parents are the legal representatives of their
children;®® marriage registration;** the obligation to enroll the child in school; consent
to medical intervention; free decision to conceive a child; and the right to protect
their privacy and personal rights. Consent of the person exercising parental responsi-
bility should not be necessary in the context of preventive or advisory services offered
directly to the child (paragraph 8 of the Directive 95/46/EC of the European Par-
liament and of the Council of October 24, 1995 on the protection of individuals with
regard to the processing of personal data and on the free movement of such data).

Regarding offering information society services directly to a child, the processing
of a child’s personal data is lawful when the child is 16 or older. If the child is under
the age of 16, such processing is only lawful if and to the extent that the person with
parental care has consented to it.

9.8. The European Court of Human Rights

In the subjective aspect of parental responsibility, public institutions should be
mentioned, which in some cases may intervene and thus be, indirectly, the subject of

83 Art. 145 of the Family Code of the Republic of Slovenia of 2017.
84 Art. 30 (1) of the Family Code.
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these relations. The essence of the intervention may be, for example, the withdrawal
of parental authority in the event of a threat to the child’s life. However, arbitrary
or disproportionate interventions may be the basis for finding a violation of the Con-
vention by the Tribunal.

Many of the rulings of the ECHR concern the protection of family ties and of
children from deportation (even children who have committed a crime).

It can be noted that in the jurisprudence of the Tribunal, in relation to some
Western European countries, a position regarding the interpretation of legal provi-
sions is concerned with parental responsibility and the right to custody, irrespective
of the parents’ sexual orientation and the interests of the child.

10. Parental authority in the event of divorce

10.1. Croatia

The first and fundamental principle in all proceedings, as well as in divorce pro-
ceedings, is that of the protection of the child’s best interests. Accordingly, the com-
petent authorities are obliged to take legal action and make decisions, always sug-
gesting and considering the protection of such best interests. The second important
principle is the principle of the amicable resolution of family matters, while the third
principle relates to the proportionate and weakest interference in family life.

To implement the above principles, prior to divorce, counseling is compulsory for
parents® who have minor children together. A custody agreement or decision always
includes a contact arrangement.

Both the parents’ shared parental care plan and the court’s decision may be
changed owing to the application of the rebus sic stantibus clause of Art. 107 para.
2 and others. It is enough to know that there has been a significant change. Any
parent or child can apply to the court for a new parental custody ruling or agree on
a new shared parental custody plan, which must be approved by the court in a non-
contentious procedure to become enforceable.

10.2. Czech Republic
According to the Book of Family Law, divorce does not abolish shared parental
authority and responsibility for the child’s fate. If the child’s parents are de facto

separated, or their marriage is about to dissolve, the court will determine how each
parent will care for the child and support them in the future, taking into account the

85 Art. 7 of the Family Act of the Republic of Croatia of 2015.
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child’s best interests.® The law prefers parental consent, which must be approved by
the court, especially in the event of divorce. The criteria for putting a child in per-
sonal care (custody) are defined in the Act in a very general manner.%”

In the case of alternating (serial) personal childcare (custody), both the mother
and father look after their child at intervals that may or may not be the same length.
The Act clearly states in Art. 907 (1) that “if a child is to be entrusted to joint care,
the parents must agree to it”.

10.3. Hungary

Parents should establish, for their child, such a system and lifestyle as they con-
sider appropriate with regard to the care provided, be it with express consent or by
presumption. However, the law sets two important limits to the parental agreement:
on the one hand, if the parents separate, they exercise joint parental supervision to
ensure that the child’s life is balanced; on the other hand, in matters requiring im-
mediate attention, in the case of joint custody, the parent has the right to decide for
themselves in the best interests of the child, which must be immediately communi-
cated to the other parent. In addition to the joint exercise of parental responsibility,
the agreement between separate parents may have several contents.

In a case for parental responsibility, the parents’ agreement on joint parental
responsibility or on its division may be approved by the court by taking into account
the best interests of the child, but it may also be resolved by a judgment of a joint
application of one of the parties or parties. From January 1, 2022, in the event of
a disagreement between parents living separately and at the request of one of the
parents, the court may decide to award joint parental responsibility if it considers it
to be in the minor’s best interests.

Hungary’s 2013 Book of Family Law of the Civil Code provides that parents
may initiate mediation to settle their relationship before or during the resolution
proceedings and the settlement of disputes related to divorce by mutual consent.

10.4. Poland

In the divorce judgment, the court is obliged to adjudicate on parental authority
over the minor child of the parties involved, on the child’s contacts with the parent
who will live away from the child after the divorce, and on how the parents will
support the child.®® To create the best possible situation for the child despite their
parents’ divorce, institutions of mediation and parental agreement were created.
Their task is to deal with matters related to the situation after divorce. When adjudi-
cating a divorce, the court is obliged to consider what the parties have jointly agreed

86 Arts. 906 et seq. of the Civil Code of the Czech Republic of 2012.
87 Art. 907 of the Civil Code.
88 Art. 58 § 1 of the Family and Guardianship Code of 1964.
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in the form of a written agreement between the spouses regarding the exercise of
parental responsibility, as well as contact with the child after divorce and alimony if
such arrangements are in accordance with the best interests of the child.

The law is evolving toward strengthening the tendency to grant foster care, pro-
viding it directly in the provisions of the Code of Civil Procedure of 1964. In addition
to deciding on foster care, a formula often used is to grant both parents full parental
authority but to entrust direct care to one of the parents. The latter is obliged to
inform the other about important matters concerning the child (upbringing, edu-
cation, health) in which parents should be jointly involved.

All matters relating to the child to be decided in the divorce decree may be
modified according to the criterion that everything should be done in the child’s best
interests.

10.5. Serbia

Parents may continue to exercise parental rights jointly even after divorce, pro-
vided that they conclude an agreement on the joint exercise of parental rights and if
the court decides that this agreement is in the child’s best interests.%

In Serbian family law, a special solution is concerned with the parents’ right to
jointly and unanimously decide on matters that significantly affect the child’s life if
the parents do not live together (child education, greater medical interventions on
the child, change of the child’s place of residence, and disposal of the child’s property
of significant value)—(Art. 78 sec. 4 of the Family Act).

The Serbian Family Act states that a child has the right to maintain a personal
relationship with the parent with whom they do not live; thus, the child is expressly
entitled to this right. A child who has reached the age of 15 and can reason has the
right to decide whether to maintain a personal relationship with the parent with
whom they do not live.*®

It should be noted that preventing the enforcement of the decision to maintain
a minor’s personal relationship with a parent is an offense under Art. 191 (2) of the
Criminal Code of the Republic of Serbia of 2005.

10.6. Slovakia

The divorce or separation of the parents of a minor child affects the lives of all
those involved and necessarily entails a new arrangement of family relationships.’!

Regarding the issue of exercising parental rights and obligations of parents after
divorce (similarly applies to parents of a minor child who do not live together), we
consider it important to point out the ruling of the Constitutional Court of the Slovak

89 Art. 75-76 of the Family Act of the Republic of Serbia of 2005.
90 Art. 61.
91 Sections 24 and 36 of the Family Act.
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Republic, Case No. PL US 26/05, which did not grant the petition of the Brezno
District Court to declare the incompatibility of Sections 24 and 25 of the Family
Act with Article 41 of the Constitution of the Slovak Republic. The applicant’s main
argument for the alleged incompatibility is the fact that the court, in the decision
dissolving the marriage, determines who will represent the child and administer
their property after the divorce without deciding on the suspension, limitation, or
deprivation of parental rights, thereby effectively depriving one of the parents of
their parental rights, which belong to both parents. The petitioner believed such leg-
islation deprives one of the parents of these parental rights without fulfilling the con-
ditions established by the Family Act; however, in the opinion of the Constitutional
Court, the legislator did not intend to restrict parental rights, although the way it is
worded indicates the possibility of interpreting the application of this provision as
a restriction of the parental rights of one of the parents, which must actually occur
after the parents’ divorce.

The national legislation regulates the criteria to be considered by the courts
when deciding on the exercise of parental responsibility in a relatively strict manner;
these are, however, developed by constructive case law. The reference to the case
law of the Czech courts is justified by the common legal culture and the proximity of
the legislation, which is based on historical reciprocity.

10.7. Slovenia

If the court finds that the agreement is not in the children’s best interests, it will
not be bound by the claims made in the divorce petition and may even rule without
making a claim. It can therefore order ultra et extra petitum, which it cannot do in
the event of divorce by mutual consent.

Pursuant to the Residence Registration Act, one of the parents may declare the
child’s habitual residence with the consent of the other parent. However, the consent
of the other parent is not required when declaring the child’s permanent residence,
if the child’s place of permanent residence is determined by the agreement on guard-
ianship, upbringing, and maintenance of joint children or by a decision of the com-
petent court.®?

If the parents do not live together and the child does not live in the care of both
parents, the parent with whom the child lives in care decides on matters concerning
the child’s everyday life. In contrast, both parents decide on matters critical to the
child’s development by mutual consent and in the best interests of the child (e.g.,
decisions regarding the child’s education, profession, serious medical interventions,
religious education, vacations outside the country, origin, change in surname, dis-
posal of property of significant value, and action for contesting paternity—Art. 151
(4) of the Family Code of the Republic of Slovenia of 2017). These matters require the
consent and common regulation of both parents.

92 Art. 5(5)(5) of the Residence Registration Act.
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Parents are free to reach an agreement by using the help of a social welfare
center or mediators. If the parents still disagree on an issue that significantly affects
their child’s life, they can go to a court that will have the child’s best interests in
mind.

According to Art. 141 of the Family Code the child has the right to contact both
parents, and both parents have the right to contact the child, whose best interests are
ensured through contact. The right of access includes the right to visit the child, the
right to participate in the child’s upbringing, the right to take the child on vacation,
and so on. The parent entrusted with the care and upbringing of the child, or an-
other person with whom the child has been placed, must refrain from anything that
obstructs or prevents contact.

11. The status of a child not subject to parental authority

11.1. Croatia

From 2014, Croatian family law introduced the concept of “dormant parental
care,” according to which parents temporarily—but not permanently—lose parental
care rights, although this situation can be extended until the child reaches the age
of majority.

Under Art. 114 of the Family Act of the Republic of Croatia of 2015 Art. 114 of
the Family Act of the Republic of Croatia of 2015 dormant parental care caused by
existing legal obstacles takes place when the child’s parent is a minor (minor) or a
person deprived of legal capacity and incapable of parental care.

There is another group of reasons for dormant parental care, when the parent
is absent or their temporary stay is unknown or, for objective reasons, they cannot
provide parental care for a long time.”® The court must make a ruling in uncon-
tested proceedings, and the parent cannot exercise parental custody until the court
has established that the circumstances (for which dormant parental custody has
been awarded) have ceased (regardless of whether the parent has returned in the
meantime and wants to take over direct parental custody of the child).

Custody may be interrupted if the parents have regained parental custody, if
their right to parental custody has been restored, if their legal capacity to exercise
parental custody has been (re) established, and if the child’s minor parents have
reached the age of majority or have entered into marriage, thus becoming eligible
legal actions. Custody also ceases in the event of adopting a child or when a life
partner of the same sex has taken over custody of the partner pursuant to Art. 44 of
the Same-Sex Life Partnership Act on partnerships of people of the same sex.

93 Art. 115 of the Family Act.
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11.2. Czech Republic

If the situation is serious and the child is in danger, their health and life are at
risk, and the courts must change the scope of parental authority as well as parents’
contacts with the child. In extreme cases, the courts deprive parents of parental au-
thority or remove the child from the family of origin and place them in foster care.

From the date of entry into force of the decision on adoption, parental responsi-
bility is vested in the adopter of a child because the adoption of a minor who is not
fully capable is always a “full adoption,” respecting the doctrine of adoption natura
imitatur.®*

11.3. Hungary

The law provides for placement of a child with a third party—usually a close
relative—under two conditions that must occur cumulatively: the exercise of pa-
rental authority by either parent jeopardizes the child’s welfare, and the third party
themselves requests that the child be placed with them. If neither parent is suitable
for the child’s custody and there is no third party with whom the child can be
placed, and the custody of the child seems justified in the interests of the minor, the
court shall immediately request the guardianship authority to take the necessary
measures.

11.4. Poland

The guardianship court is obliged to appoint a legal guardian for a child over
whom neither parent has parental authority.*

Legal guardianship is a substitute for parental authority (i.e., the guardian ap-
pointed by the court takes care of the child and property) and is also their legal
representative.

The most important difference between custody and parental authority is that
the guardian is supervised by the court, which may call the guardian to clarify
matters relating to the child, and the guardian must also obtain the court’s consent
when deciding on all relevant matters concerning the child and their property.

11.5. Serbia
The Family Act of the Republic of Serbia of 2005 provides that a child without
parental care who can be adopted is a child who has no living parents, a child

whose parents are unknown or where their place of residence is unknown, a child
whose parents are completely deprived of parental rights, a child whose parents

94 Art. 794 of the Civil Code of the Czech Republic of 2012.
95 Arts. 145 et seq. of the Family and Guardianship Code of 1964.
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are completely deprived of legal capacity, or a child whose parents consented to
adoption.®®

The scope of care and protection of adoptive parents is in line with the rights and
obligations of the child and their parents.®”

Foster care can also be established if the child is under parental care but has a
developmental impairment or behavioral disorder. The scope of care and protection
of a foster parent includes the right and obligation to protect and raise a child, and
the foster parent is obliged to take special care to prepare the child for independent
life and work.*®

The parents of a child placed in foster care have the right and obligation to
represent the child, manage and dispose of the child’s property, maintain the child,
maintain personal relations with the child, and decide on matters significantly af-
fecting the child’s life, jointly and with the consent of the foster parent, unless the
parents are fully or partially deprived of parental rights or legal capacity or do not
care for the child or care for them improperly.®® The guardianship body will first try
to accommodate the child in the family of a relative.!?°

11.6. Slovakia

The violation of rights by inadequate educational means is sanctioned by family
law norms in the form of interference with parental rights and obligations and de
facto modification of their exercise (educational measures, interference in the ex-
ercise of parental rights and obligations, substitute care, restriction, or prohibition
of contact).

The Explanatory Memorandum to the Family Act states that “upbringing is un-
derstood in its broadest sense as care for the person of the child, in which substantial
decisions are also made. It includes care for the education and for the development
of the child’s individual, physical, and mental faculties, in contrast to personal care,
which can also be provided by persons who are not the child’s legal representatives.
Even if a child is placed in one of the forms of foster care, the parents or guardian
remain responsible for the child’s proper upbringing.

The statutory regulation does not preclude parents from entrusting another
person with the right of personal care of a minor child or from handing over the care
of the child to a specialized institution. The foregoing does not necessarily imply
that the exercise of parental rights would be contrary to the interests of the minor
child—particularly in the case of a disabled parent who is unable to provide for the
exercise of personal care but is interested in their child, is emotionally attached to

96 Art. 91.
97 Art. 104.
98 Art. 119.
99 Art. 120.
100 Art. 124.
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them, and has contact with them and has an educational influence on them in the
course of that contact.

11.7. Slovenia

The new the Family Code of the Republic of Slovenia of 2017 introduced a new in-
stitution, the so-called “Giving parental care to a relative.” Pursuant to Art. 231 para. 1
of the Family Code, the court may grant parental custody to a relative of a child whose
parents are no longer alive if this is in the best interests of the child and the relative
is ready to take over the custody and meets the conditions for adopting the child.

Under Art. 231 (2) of the Family Code the court may grant joint parental care
only to married or cohabiting relatives who meet the necessary conditions. A relative
who is granted parental care will receive the same rights and obligations as the
child’s parents and will become the child’s legal representative.

According to Art. 218 (2) of the Family Code child whose parents are unknown
or whose place of residence has not been known for a year can also be placed for
adoption.

If parental care is withdrawn, the court also decides whether the child should
be placed with another person, in foster care or in an institution, and whether they
should be cared for.1%!

12. De lege ferenda conclusions

12.1. Croatia

It would be a good idea to closely observe the social changes taking place in so-
ciety and to strengthen the rights of parents, as long as these promote the welfare of
children in pluralistic societies. Simultaneously, adequate support should always be
provided to parents as they are torn between private life and business responsibilities.

12.2. Czech Republic

Currently, the Parliament of the Czech Republic has made no official proposals
on parental responsibility legislation as such, although much is being discussed in-
formally, especially regarding the previous pending draft submitted before the last
elections in 2021, equating—or at least bringing on a more even level—the situation
of divorcing parents of a minor child and that of unmarried parents of a minor child
who split up without state intervention by mutual informal agreement.

101 Art. 176 (4) of the Family Code.
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The pending project was based on the opinion that parents of a minor child know
their child very well and try to act in their best interests even during the separation.
If enacted, the divorce of the husband and wife, who can agree on the divorce and the
property and housing consequences of the divorce, as well as the divorce relating to
their minor children, would be amicable, efficient, and speedy. The divorcing couple
would only have to submit to the judge a joint application for divorce, a property and
housing contract, and an agreement for a minor child in terms of custody, maintenance,
and, if necessary, visiting rights. The divorce judge would not have to approve either the
property agreement or the guardianship and alimony agreements for minor children.

12.3. Hungary

Defining and emphasizing the rules governing the exercise of parental respon-
sibility is a very good solution in national legislation as it can support the courts in
cases where specific legal rules governing the dispute cannot be clearly defined.

The legislator should place greater emphasis on the principle of the best interests
of the child and the child’s right to self-determination, even if elevated to the rank of
a general principle of the Civil Code of Hungary.

The law does not require any specialization in family or child protection law,
which should be an important requirement in this case. A similar problem occurs in
courts where family law cases are heard by judges of general civil law, even though
family law cases differ both in number and nature from traditional civil proceedings.
Additionally, the creation of child-friendly courtrooms in courts does not change this
trend as judges cannot use the courtroom without special training.

A related and particularly important aspect is to jointly obtain the opinion of a
minor child as the decision may have a decisive impact and affect the child’s life. For
this reason, the decision on foster care should always be taken by the parents or the
court, considering the views, points of view, and conclusions of the child—and, if the
child does not yet have the capacity to adjudicate, their opinion, not only in justified
cases or at the request of the child reaching the age of 14 years.

The Book of Family Law defines, in a separate chapter, the rights and obliga-
tions of the parent who is separated from the child in the absence of joint parental
authority. Thus, the separated parent decides jointly with the parent exercising pa-
rental responsibility over the child on important matters concerning their fate, but it
is also the responsibility of the parent. The law lists these cases in an exclusive list;
however, this does not include exercising the right to self-determination with regard
to child healthcare, including the right to consent to invasive medical procedures.
The law only requires the parent with parental responsibility to inform the other
parent about the development, health, and education of the minor child, which does
not even allow the parent to obtain information directly from the teacher or doctor
about the child’s learning progress, health and upbringing, or possible diseases. This
legislation unnecessarily and disproportionately restricts the rights of the separated
parent who does not exercise parental responsibility.
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12.4. Poland

The analyses conducted with regard to the Polish law in the field of parental
authority allow for the formulation of the following postulates.

In court proceedings about family matters, it is necessary to move away from
the adversarial approach (antagonizing the parties or participants) in favor of con-
ciliatory solutions. This is important for divorce, separation, and the establishment
of alimony.

The legitimacy of deciding on foster care should be considered after the period of
parental cooperation following the divorce decree (minimum 6 months). During the
divorce proceedings, the parties should prove that their relationship has completely
and permanently broken down, including in the spiritual (emotional) sphere, which
is incompatible with the parental educational community.

Any child court hearing should always be held in the presence of a psychologist.
When deciding to replace custody over a child, it should be obligatory to obtain a
psychological opinion.

There are grounds to support the postulates of child protection in divorce pro-
ceedings (by proxy) as the parents involved in the dispute may not recognize the
child’s needs and may provide them with inadequate protection.

In case of parents who make it difficult for a child to contact their relatives—espe-
cially with a parent who lives away from the child or threatens the child’s welfare—
the courts should consider limiting their parental authority (requiring participation
in therapy or supervision by a probation officer) and the possibility of the child living
with the other parent. A foster family that makes it difficult or impossible for parents
and other close relatives of the child to contact them is the basis for terminating the
foster relationship.

Training for family judges should include learning to cooperate with institutions
operating in the social environment to support families (local government, nongov-
ernmental, churches, and religious associations).

The guardianship court should be entitled to grant the status of a pregnant minor
if, according to the psychological and pedagogical opinion, she is mature enough to
exercise parental authority over the child after childbirth.

12.5. Serbia

Even though the Serbian term “parental responsibility” emphasizes the person-
ality, rights, and interests of the child, de lege ferenda seems appropriate to change
it and replace it with the term “parental care” (“roditeljska briga”) as a term more in
line with contemporary trends in family law.

In terms of solving the parents’ conflict, de lege ferenda is proposed. The com-
petent authority should be a court, which has jurisdiction to rule on the most im-
portant matters relating to the child as the judges acting in family law should be
particularly specialized in the field of family law and children’s rights. The court
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should have different options for resolving the conflict. First, when trying to rec-
oncile parents, the court should be able to use family mediation conducted by com-
petent authorities (court, guardianship authority, marriage or family counseling
center, or other institution specialized in mediating family relations). In addition, the
court should be able to authorize one of the parents to act independently with regard
to one or more specific decisions. Finally, the court should be empowered to make
its own decisions. The court should be free to choose the options that it deems most
appropriate for the present situation in the child’s best interests. This will depend on
various circumstances, such as whether the matter is urgent, whether the parental
conflict is exceptional or frequent, and others. De lege ferenda, it would be critical to
pass a law on child abduction.

12.6. Slovakia

Family law, together with other branches of private law, should be concentrated
in the new Civil Code in the near future, and with that, our hope is that the concept
of parental responsibility will be emphasized a lot more.

The Slovak Family Act currently does not define the concept of parent nor that of
child. However, the definition of these terms can be deduced from the provisions on
the determination of parenthood.

In defining the concept of child for the purpose of exercising parental rights and
obligations, it is necessary to look for support in international treaties and the case
law of the courts. This is an area where we are anticipating changes in the near
future.

It also seems desirable to regulate assisted contact, which is currently sorely
lacking in our legislation. Parent-child contact is such an important factor in the
healthy development of a minor child that it requires sensitive regulation.

If the need for assisted contact has already arisen in the main proceedings, the
involvement of a third party, such as the Office of Labor, Social Affairs, and the
Family, could prevent the enforcement proceeding itself precisely through the active
approach of social workers. This would eliminate the problem of contact on a wider
scale.

Equally interesting is the possibility of legislative improvement of the post-di-
vorce arrangement of family relations by means of a probationary period of custody.
This is considered a preferable alternative to subsequent proceedings for a change
in the child-rearing environment if it becomes apparent that, for whatever reason,
alternate care by both parents has failed after a certain period of time.

In terms of process and new legislation that might incentivize parents to agree
on the exercise of parental rights and responsibilities, I suggest that expert evidence
be prepared by two independent expert witnesses (@ man and a woman), which
would inevitably involve a higher cost; however, this would remove any doubt of
gender bias against the person by the expert witness, which is currently a common
complaint.
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The Slovak legal order currently lacks the determination of the goal of a minor’s
proper upbringing. Thus, I believe that it is important for the aims of education to
be clearly defined.

Positive results could be achieved by strictly defining the roles of parents in up-
bringing, at least in as much detail as, for example, the Czech legislator has done in
Art. 884 of the Civil Code: “Parents have a decisive role in the upbringing of a child.
Parents are to be all-round role models for their children, especially when it comes to the
way of life and behavior in the family.”

A further positive step would clearly be a substantive definition of the concept of
“upbringing of a minor” to provide a clear legal framework for the rights and obliga-
tions of parents. Inspiration could again be taken from the Czech regulation, which,
in the new Civil Code in Art. 858, defines parental responsibility as

Parental responsibility includes the duties and rights of parents, which consist in
taking care of the child, including in particular taking care of the child’s health,
physical, emotional, intellectual and moral development, protecting the child, main-
taining personal contact with the child, ensuring the child’s upbringing and edu-
cation, determining the child’s place of residence, representing the child and man-
aging the child’s property; it arises from the birth of the child and ceases when the
child acquires full legal capacity. The duration and extent of parental responsibility
may be changed only by the court.

The Slovak legislation lacks a more detailed enumeration, and even the draft of
the new legislation includes, in the framework of a person’s care for the child—only
that the parents have the right to have the child with them, to take care of them per-
sonally, and to protect them. However, this wording is not exhaustive and should be
changed to include “to have the child with them, to determine his/her place of residence,
to care for him/her personally, to protect the child’s interests, to direct and guide his/her
actions and to supervise him/her.”

12.7. Slovenia

Slovenia has left open the possibility of a more modern definition of motherhood
and fatherhood, continuing the traditional approach. It should be borne in mind that
the development of medicine meant that the traditional presumption of motherhood
did not always correspond to the realities of the situation. This will be given for sur-
rogate motherhood and donor gametes; nor should we ignore the possibility that a
person who is legally and medically male may give birth to a child.

Indeed, although very few cases of this kind deviate from the traditional defi-
nition of motherhood, the unification of legal regimes should also be considered.

It should also be remembered that all countries deal with multiple secondary
families in which the stepfather or stepmother also plays a role. Here, too, some
countries have taken a step forward and discussed the subject. An appeal should
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also be made to other countries to encourage them to tackle this issue more actively
at the legislative and judicial level. It should not be forgotten that, here too, party
autonomy and consensual resolutions come to the fore.

12.8. The European Court of Human Rights

In the context of the jurisprudence of the ECHR, it can be postulated that the
constitutional axiology of a given state (or, in a comparative aspect, a group of axi-
ologically similar countries) should be analyzed each time before the judgment is
issued by the ECtHR, with particular attention being paid to the guidelines for lin-
guistic, systemic, and functional interpretation. Especially in matters of parental
responsibility, decisions issued under the legal order of states operating under a dif-
ferent axiology should not be cited without reflection.

Since individual concepts are not independent in the context of parental responsi-
bility, they should be interpreted in relation to other concepts of a subjective nature,
with particular regard to the directives of systemic and functional interpretation.

13. One final conclusion

The main task of the international research team was, inter alia, to find an
answer to the question about the content and limits of parental responsibility/au-
thority, the role of the state and the EU, the scope of rights and obligations of family
members, sexual education, and the reaction of individual countries’ legal systems to
new pan-European programs and strategies as well as policies in the field of equality
promotion and non-discrimination.

The first research results indicated in this summary, as well as in individual
chapters of the book, indicate the need to intensify the legal protection of the ex-
isting traditional values on which the identity of states with a similar constitutional
axiology is based.!%?

102 Thank you, Mrs. Jowita Sosnowska for help in developing materials for this study.
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