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Abstract

After short introduction on the impact of European and global recent changes on the
development of Croatian tax law it is given a survey on the issue of the concept of tax
sovereignty in Croatia. Special part of the paper is the section that confirms influence
and the importance of the tax harmonization at the EU level for national legislative
amendments and reforms. The obvious field of such influence is revised in section
on anti-tax avoidance framework with examined national tax policy in the area of
tackling tax avoidance and fraud. Special focus is given on the implementation and
evaluation of Union measures in the field of anti-tax-avoidance in Croatia, since the
EU policing tax avoidance has special dimension for MS. Information exchange and
mandatory disclosure rules as tools for fighting tax avoidance and fraud are fields
that are shown as example of the influence of tax policy approach addressing the
issues of tax transparency and fighting tax evasion. Peculiarities in the domestic leg-
islation as rules that apply in addition to EU law are in a brief analysed in paper, such
as the introduced piercing the corporate veil for tax purposes. It was an instrument
for preventing tax avoidance. It is concluded that Croatian tax legislation landscape
would undeniably benefit from further improvements, especially regarding tax pro-
cedure, and improvements from the European and international level. Croatian tax
system in the last decades have been linked with the inputs and advice of foreign
experts so it is underlined that Croatian, as any tax system, should be adapted to
country’s socio-economic specificities.
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1. Introduction

European tax law, which reflects the fundamental legal principles of European
law, directly influences Croatian tax law, as exemplified by the implementation
of the anti-avoidance rule on which this chapter focuses. The fight against tax
evasion and abuse at the global and European Union (EU) levels has been par-
ticularly remarkable in the last decade - this is evident, for example, in intense
legislative efforts to prevent tax evasion and the simultaneous development of
legal transparency. Notably, such efforts have influenced the development of an
increasingly complex framework for information exchange and administrative co-
operation. This chapter discusses the impact of these developments on Croatian
tax law with reference to taxpayers’ rights (especially in terms of resolving tax
disputes) to explore relevant issues in European law and its practical impact on
national tax law.

2. The concept of tax sovereignty in Croatia

During the transitional era of the 1990s, Croatia created a new tax system
suitable for a market-oriented economy, initiating an intensive legislative shift. This
is where the development of the material and procedural tax frameworks differs.
The dynamics of changes in the procedural legal framework of taxation are not par-
ticularly intensive; however, they are accelerating in a positive direction under the
influence of European legislation. A more dynamic substantive tax law is the result
of the social and economic environment in Croatia and is not due to the greater in-
fluence of EU legislation.

The Croatian tax system is the most important source of national public revenue.
It is! regulated at the central level, as taxes are introduced only by the state par-
liament. Even when local units are entitled to regulate tax rates, this is done within
the set framework, as all elements are set out in the tax acts. The Croatian Consti-
tution? includes a universal obligation to pay taxes in accordance with individual

1 Accounting to 55.6% of budget revenues in 2020.
2 The Constitution of the Republic of Croatia, Consolidated text, Official Gazette (‘Narodne novine’)
No. 56/1990, 135/1997, 113/2000, 28/2001, 76/2010, 5/2014 (hereinafter: the Constitution).

458



CROATIA: GLOBAL AND EUROPEAN INFLUENCE ON PROCEDURAL TAX PROVISIONS

economic capacity, thereby mandating the ability to pay principle in the Croatian
tax system. The Constitution also sets out the principles of equality and equity as
the fundamental principles of the tax system. The normative framework of taxation
includes the systemic legal source — that is, the law on tax procedure; namely: the
General Tax Act (GTA).® The importance of legislative instruments in this area should
be emphasised, as Croatia has both a civil law legal system that strongly adheres to
the constitutional principle of legality and a long tradition of literal interpretations
of the law by the courts.*

2.1. Development of Croatian tax law

From a tax policy perspective, it is interesting that some of the most controversial
changes in tax legislation, including the new framework of anti-tax avoidance rules
and rules in the field of information exchange, took place without special discussions
with legal practitioners or tax scholars. It should be emphasised that no single theory
underlying the anti-avoidance approach in tax legislation could be identified during
the amendments of the respective legal framework. At the same time, it should also
be noted that, in the context of information exchanges, the theory of the protection
of taxpayers’ rights has increasingly been emphasised. The abuse of law doctrine,
which is deeply rooted in Croatian civil law, was used to justify the GTA amend-
ments of 2012, laying down a special procedure for ‘piercing the corporate veil’ in
tax matters.® The amendments caused a stir in the business community because they
allowed tax authorities to declare a company’s shareholders, board members, and ex-
ecutive directors (as well as individuals connected to them) liable for the company’s
tax debt, provided that it could be proven that the company’s inability to pay its tax
debt was caused by an abuse of rights or power.

On the contrary, one distinctive targeted anti-avoidance rule (TAAR) was in-
cluded in the 2012 Profit Tax Act (PTA) amendments, which introduced a tax benefit
for reinvested company profits. Specifically, the corporate income tax base can be
reduced by increasing the company’s capital for investment and development. From
the outset, policy-makers recognised the tax avoidance potential of this benefit and
introduced a TAAR, which stipulates that entitlement to reduce corporate income
tax will not be granted if it is obvious that the intention of the company’s capital
increase was tax evasion or tax avoidance. Examination of the taxpayer’s purpose
as a condition for the application of the anti-avoidance rule is what makes this spe-
cific TAAR similar to the general anti-avoidance rules (GAARs) found in other tax
systems. The wording of the above-mentioned TAAR is comparable to that of TAARs
applicable in the context of the three EU direct tax directives. The provisions of the

3 General Tax Act, Official Gazette No. 115/16, 106/18, 121/19, 32/20, 42/20, 114/22.
4 Gadzo and Klemencié, 2014, p. 290.
5 See: Zunié, Kovadevi¢ and Kova¢, 2023, pp. 59-86.
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Merger Directive (MD),® Parent-Subsidiary Directive (PSD),” and Interest-Royalties
Directive (IRD)® were implemented in Croatian legislation — mostly in the PTA and
the accompanying Ordinance on Corporate Income Taxation® — during accession to
the EU. It appears that the Croatian legislature opted for a uniform anti-avoidance
approach in the context of tax directives, even though the wording of the different
TAARs is not identical. Consequently, the benefits of the MD, PSD, and IRD are
denied if the principal purpose or one of the principal purposes of the pertinent
transaction/arrangement is tax evasion or tax avoidance. Ultimately, it can be con-
cluded that the harmonisation of Croatian tax law with EU law requirements brought
important changes to the design of anti-avoidance legislation. Specifically, the tax-
payer’s purpose as a subjective element of the transaction, which was previously
not acknowledged in the delimitation of tax avoidance, is now recognised as a con-
stitutive element of tax avoidance, albeit in a limited number of TAARs. The tax
community found that the positive influence of EU law on Croatian anti-avoidance
law provided an important point of departure for future policy choices in this area.!®
The preceding overview of Croatian anti-avoidance legislation may lead to the con-
clusion that policy-makers considered a GAAR unnecessary and chose instead to
rely on TAARs as key anti-avoidance tools. However, a more detailed analysis of the
legislative dynamics in this area reveals that Croatian tax policy-makers have not
adopted a coherent anti-avoidance approach. What is particularly worrying is the
absence of uniform criteria to delimit tax avoidance. In practice, taxpayer abuse of
laws or rights are a defining element of tax avoidance. Examples include cases re-
lated to the application of the GTA provisions on scam transactions and cases related
to ‘piercing the corporate veil’, where the purpose of the taxpayer’s transaction or
arrangement is rendered unimportant.’ In other cases, such as those related to the
application of a TAAR concerned with a tax benefit for reinvested profits or the im-
plementation of the provisions of EU direct tax directives, the taxpayer’s purpose is
essential. As described in case law, the CJEU considers both objective and subjective

6 Directive 2009/133/EC of 19 October 2009 on the common system of taxation applicable to merg-
ers, divisions, partial divisions, transfers of assets and exchanges of shares concerning companies of
different Member States and to the transfer of the registered office of an SE or SCE between Member
States (Codified version), OJ L 310, 25.11.2009, 34-46.

7 Directive 2011/96/EU of the Council of 30 November 2011 on the common system of taxation ap-
plicable in the case of parent companies and subsidiaries of different Member States (recast), OJ L
345, 29.12.2011, 8-16.

8 Council Directive 2003/49/EC of 3 June 2003 on a common system of taxation applicable to interest
and royalty payments made between associated companies of different Member States, OJ L 157,
26.6.2003, 49-54.

9 Ordinance on profit tax, Official Gazette No. 95/05, 133/07, 156/08, 146/09, 123/10, 137/11,
61/12, 146/12, 160/1, 12/14, 157/14, 137/15, 115/16, 1/17, 2/18, 1/19, 1/20, 59/20, 138/20, 1/21,
156/22.

10 Gadzo and Klemencié, 2014, p. 293.
11 Gadzo and Klemencic, 2014, p. 293.
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criteria constitutive elements of tax avoidance.!? Therefore, the reconciliation of dif-
fering criteria in delimiting tax avoidance in Croatia is possible if viewed in light
of EU legal requirements. Croatian tax authorities and courts are obliged to adhere
to the CJEU’s notion of tax avoidance when applying national anti-avoidance rules
to transactions and arrangements covered by the provisions of EU law. More flexi-
bility is allowed only with regard to national and third countries or non-EU member
states.

2.2. Role of stakeholders in the development of Croatian tax policy

In the context described above, there is no debate between stakeholders, in-
cluding tax authorities, as the Ministry of Finance is the key player in the devel-
opment of Croatian tax policy. From the perspective of tax legitimacy, the tax ad-
ministration and the Ministry of Finance play a more dominant role in the creation
of tax law than Parliament.!® This is supported by the fact that most tax bills drafted
by the Ministry of Finance have become laws with minimal, if any, revisions during
enactment procedures. In this respect, one may question whether certain provisions
have been introduced as a consequence of lobbying by various pressure groups or as
part of the implementation of European legislation.

The Croatian tax system provides an example of how the introduction of a Eu-
ropean rule on the GAAR can enhance legal certainty, although the standard ar-
gument is that the GAAR overthrows this important principle. Frequent changes in
anti-avoidance legislation, with the introduction of new TAARs, reflect the general
problem of the Croatian tax system since its reform in 1994; namely: the unpredict-
ability of the legislative framework.!

Accordingly, the main advantage of introducing EU tax law provisions may be
legal certainty.!> Moreover, legal certainty could be enhanced via instruments ac-
companying the fight against tax evasion at the global and European levels. This
struggle also takes place through information exchanges between international and
European legislative sources, which are detailed below.

Since the outbreak of the latest economic crisis, tax reforms in Croatia have been
driven mostly by the ensuing pressures of fiscal consolidation.!® Due to a failure
to comply with the fiscal targets set out in EU legislation, Croatia entered the ex-
cessive deficit procedure (EDP) immediately after its EU accession, meaning that its
public finances were monitored by EU institutions.!” Although the tax community

12 See more: CJEU, 21 February 2006, C-255/02, Halifax and Others, ECLI:EU:C:2006:121; CJEU, 12 Sep-
tember 2006, C-196/04, Cadbury Schweppes and Cadbury Schweppes Overseas, ECLI:EU:C:2006:544;
etc., detailed in: GadZo and Klemencié, 2014, p. 286.

13 See: Arbutina et al., 2016, pp. 281-284.

14 Gadzo and Klemenci¢, 2014, p. 294.

15 Gadzo and Klemencié, 2014, p. 294.

16 Perié, Kordi¢ and Mesarié, 2014, p. 115; see also: Ci¢in-Sain, 2013, pp- 297-301.

17 See: Simovié¢ and Deskar-Skrbié, 2019, pp. 169-186.
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still seems to agree that there is no space for a further increase in the overall tax
burden, the potential fiscal effects of policies aimed at enhancing tax compliance
have been largely overlooked. The experiences of other crisis-stricken EU member
states confirm that one of the conditions for EU financial assistance is the devel-
opment of a strategic approach to fixing the structural deficiencies of national tax
systems, including approaches to tax compliance.'® In this context, the improvement
of tax legislation through European initiatives and similar legislative changes by
other Member States has given rise to a set of tax guidelines that mostly align with
CJEU case law. Notably, the development of a coherent framework for tax law can
have significant effects on revenue.

The GTA, a systemic tax law, regulates the relationship between taxpayers and
tax authorities by controlling taxation and other public dues (if they are not oth-
erwise regulated by special acts on certain types of taxes and other public charges)
and represents the basis of the joint tax system. In addition to this so-called ‘systemic
regulation’, numerous acts regulate specific taxes as leges speciales. All tax acts are
accompanied by one or more ordinances. As set out in Art. 2, the GTA relates to
‘taxes and other public dues’, with ‘taxes’ signifying financial dues and area budget
revenue used to settle public expenditure determined in the budget.

3. The harmonization of Croatian tax law

While in some EU Member States there are hot debates over the perceived loss of
tax sovereignty,' with national legislators having to abide by the ever more complex
framework of EU tax law, this discourse is largely absent in Croatia. This was pre-
viously explained in the Croatian tax community by the fact that accession to the
EU was one of the rare strategic goals agreed upon by an overwhelming majority
of domestic political actors since the 2000s.2° Accordingly, the harmonisation of the
domestic legal system with EU tax law was traditionally perceived as a purely tech-
nocratic goal necessary to meet the accession criteria. Furthermore, a general lack
of awareness of the implications that primary and secondary EU laws may have on
Member States’ tax systems probably also played a role. Finally, it has to be noted
that Croatia never used its tax system to become a financial centre or the ‘tax haven
of the Balkans’, making conflicts with EU law relatively unlikely from the start. In
the Croatian tax community, there is an awareness of European tax law as a fa-
cilitator of important and inevitable movement in the global direction founded in
BEPS and post-BEPS legislative activities.

18 See: Kassim and Lyons, 2013, pp. 1-21.
19 See: Van Apeldoorn, 2016, pp. 215-230.
20 Gadzo, 2019, pp. 116-146.
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Amendments to the Croatian tax legislature have mostly been initiated by pro-
posed novelties at the EU and global levels; these include amendments to the GTA
as well as to substantial laws, such as those related to corporate income tax.* These
amendments also recognise that some proposals from the EDP regarding property
taxation, such as those proposed by the World Bank, have not been accepted or
implemented.?? The jurisprudence of the CJEU on tax matters has caused even less
debate — at least outside academic circles.?* Notably, some critical observations of the
Croatian courts do not refer to preliminary rulings before the CJEU.?*

Broadly, the national tax community does not recognise Croatian tax sovereignty
as something to protect from non-Croatian or supranational influence. It is generally
accepted that Croatian legislators at least ‘tacitly approved the direction of EU tax
policy, diligently transposing the rules of tax directives in domestic law’.?® The plea
for greater fiscal and taxation autonomy does not play a part, even within the spo-
radically heard Eurosceptic narrative.?® This may be linked to the expenditure side
of the European budget, as Croatia is becoming aware of its position as a growing
receiver of EU funds.

3.1. Croatia’s anti-tax avoidance framework
3.1.1. Croatian tax policy for tax avoidance and fraud

The Croatian anti-avoidance legislative framework has changed due to strong
European and global effects. Several GTA and PTA amendments drafted based on
EU Directives introduced a new general and targeted anti-avoidance rule. A no-
table example is the amendment of the PTA in 2016 with the transposition of the
Parent-Subsidiary Directive. This amendment prescribes that taxpayers should not
be granted any benefits envisaged in corporate tax legislation if they make use
of an arrangement or a series of arrangements classified as non-genuine. The
article defines ‘non-genuine arrangements’ as any business transaction, scheme,
action, operation, understanding, promise, or event, comprising one or more steps
or parts, which has been put into place to obtain a tax advantage in light of all
relevant facts and circumstances. In addition, such arrangements may be con-
sidered non-genuine only to the extent that they are not implemented for valid
commercial reasons that reflect the economic reality — that is, if they are im-
plemented for the purposes of tax evasion or fraud. Further directions for the
application of such a GAAR are listed in the prescribed GTAs. Assessments of an

21 Profit Tax Act, Official Gazette No. 177/04, 90/05, 57/06, 80/10, 22/12, 146/08, 148/13, 143/14,
50/16, 115/16, 106/18, 121/19, 32/20, 138/20, 114/22, 114/23 (hereinafter: PTA).

22 See: Bartlett, 2018, pp. 149-162.

23 Dujmovié, 2020, p. 353; Zunié Kovadevié and GadZo, 2018; Ci¢in-Sain, 2016.

24 See: Dui¢ and Petrasevi¢, 2019, pp. 65-95; Materljan, 2019, p. 211.

25 See: Essers, 2022.

26 Compare also the discussion by Cular and Grbesa, 2020, pp. 39-60.
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arrangement’s genuineness must establish whether the arrangement, regardless of
the taxpayer’s subjective intention, defeats the object, spirit, and purpose of the
pertinent tax provision.

Accordingly, Croatian tax authorities have started to vigorously assess the eco-
nomic substance of mergers and acquisitions (M&As), often denying the acquirer
different tax benefits, which makes the entire restructuring more costly. In doing
so, Croatian tax authorities rely on a myriad of domestic anti-tax-avoidance rules,
according to which M&A operations may be characterised as abusive. Accordingly,
Croatian anti-tax-avoidance legislation has hindered M&A activities. The appli-
cation of the anti-abuse rule stems from the implementation of the Merger Di-
rective. In transposing the requirements of the Merger Directive into its national
legislation, Croatia opted to exercise the option envisaged in Art. 15 para. (1)
point (a) of the directive and adopted an explicit anti-tax-abuse provision on the
domestic legal plane. Accordingly, tax benefits are denied if it is evident that the
principal objective or one of the principal objectives of the transaction at hand is
tax evasion or avoidance. Given that taxpayers may engage in abusive behaviour
in many different circumstances (i.e., a lack of a valid business or commercial
motive amounts to only one example of tax avoidance) revenue bodies presume
tax avoidance, as explicitly provided in the Merger Directive itself. The manner in
which tax authorities apply these provisions in practice is even more important for
M&A participants. It is standard to fully shift the burden of proof to the taxpayer;
thus, it is up to the taxpayer to prove that tax avoidance or tax evasion is not the
primary goal of the reorganisation. Administrative practice shows that Croatian
tax authorities start with the presumption that the intended transaction involves
tax avoidance as one of its main purposes even if no evidentiary substratum sup-
ports this position. In the second step, the onus is on the taxpayer to rebut this
presumption by presenting evidence that the reorganisation is being completed for
a valid commercial purpose.?

3.1.2. Global and European influences on combating tax avoidance

Tax avoidance currently ranks high in global tax policy, as evidenced by the
base erosion and profit shifting plan (BEPS)*® and other developments at the re-
gional and international levels. EU institutions have also taken an active role and
initiative in this area, stressing the need for a uniform anti-avoidance approach
across all Member States. The EU has responded to the BEPS with directives against
tax avoidance practices that directly affect the functioning of the internal market

27 Zuni¢ Kovadevié¢ and Gadzo, 2018.

28 The base erosion and profit shifting (BEPS) initiative of the Organisation for Economic Co-operation
and Development (OECD) and G20 countries marked an important development in the reform of
the international taxation regime. The plan, which was adopted in 2015, was designed to close tax
avoidance loopholes in the patchwork of domestic fiscal laws and bilateral tax treaties and to correct
the impact of unfair tax competition.

464



CROATIA: GLOBAL AND EUROPEAN INFLUENCE ON PROCEDURAL TAX PROVISIONS

(ATAD),? with the aim of ensuring fair and effective taxation and collection of tax
revenue based on new international rules. This confirms the importance of imple-
menting BEPS measures at the Member-State level to achieve fair, efficient, and
coordinated taxation at the EU level.

This European response was possible because it involved an instrument that re-
moves obstacles to the functioning of the internal market. Specifically, the ATAD
prescribes de minimis protection; that is, it does not exclude the application of pro-
visions with a higher degree of protection of domestic or national tax bases of cor-
porate income tax. In other words, it is a minimum harmonisation directive because
Member States may apply higher standards than those provided in the directive.
In particular, the ATAD introduced four specific rules against tax evasion: three
specific anti-tax avoidance rules and one general anti-tax avoidance rule. Member
States were obliged to harmonise national legislation with the ATAD by 2018, with
some exceptions.*® Croatia has implemented GAAR and TAARs, mostly by amending
corporate taxation legislation and some GTA provisions. As a rule, there has been no
debate about these novelties in tax practices.

3.1.3 The implementation and evaluation of European Union measures
in Member States’ anti-tax-avoidance strategies

The EU’s policing of tax avoidance is notable for Member States® as the re-
quirements of EU law confirm that there is no genuine EU tax policy.*> However,
the principle of the supremacy of EU law over Member States’ national legis-
lation significantly restricts national tax policy and brings additional complexity
to anti-avoidance strategies. Ultimately, tax avoidance approaches are unique
to each country.®® The requirements of EU law have a harmonising effect: na-
tional anti-avoidance rules must align with EU limitations if a transaction or
arrangement is carried out in the EU. In numerous cases, the CJEU decided on
the compatibility of national anti-avoidance rules with EU law,** resulting in the
development of an implicit concept of tax avoidance in the EU. The CJEU’s rea-
soning in ‘tax avoidance cases’ is derived from the prohibition of the abuse of law
as a general principle of EU law.?® From the tax policy perspective, it is essential
to note that the CJEU’s approach to tax avoidance cases is remarkably similar

29 Directive (EU) 2016/1164 of 12 July 2016 laid down rules against tax avoidance practices that di-
rectly affect the functioning of the internal market, OJ L 193, 19.7.2016, 1-14.

30 Zunié¢ Kovadevié, 2020.

31 Prebble, 2017.

32 GadZo and Klemencié, 2014, p. 285; Wattel, Marresand and Vermeulen, 2018, p. 478

33 Edgar, 2007, p. 833.

34 GadZo and Klemenci¢ are mentioning many cases, starting with e.g., Halifax case and Cadbury
Schweppes decision. See also: GadZo and Klemencié, 2014, pp. 286-287.

35 Many international authors have explored this subject; see, for example: de la Feria and Vogenauer,
2011; Kuzniacki, 2019.
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to those found in statutory GAARs in national contexts, including in Croatian
judicial practices.*® Many administrative instances of case law and substantial
tax disputes confirm the positive influence of European legislation. Further,
European legislation has also introduced important procedural instruments to
prevent tax disputes, such as preliminary rulings and horizontal monitoring.
There is also legislation on dispute settlement mechanisms at the EU level, which
may be an important instrument for determining general standards for a national
tax dispute settlement framework.

The standards for the resolution of tax disputes at a comparative level are not
the subject of this paper; however, it remains notable that the Directive on tax
dispute resolution mechanisms serves as an indicator of trends at the European
level. Thus, although data point to the shortening of the duration of tax disputes
in national frameworks before first-instance courts based on the Directive on
Tax Dispute Resolution Mechanisms,® the standards at the European level are
clear.®®

Croatia implemented this directive by adopting the Tax Dispute Resolution
Mechanism Act.*® The working documents of the Croatian Parliament state the
goal of the Directive and the law itself, which lies in the need to ensure the ef-
ficient and effective resolution of disputes in cases of double taxation, with the
complete elimination of double taxation.

To improve the tax dispute settlement mechanisms between Member States,
a uniform and harmonised implementation of the rules on tax dispute settlement
mechanisms is necessary. While this is essential in the global fight against tax
evasion and avoidance, this shift also has implications at the national level, where
there is a need for new or alternative mechanisms for tax dispute settlement, in-
cluding adjustments at the levels of tax authorities and at the judicial level. New
tax dispute settlement mechanisms in Europe are equally important or required for
purely domestic national tax disputes. European tax dispute resolution standards
can also become requirements for national tax practices. The Croatian tax com-
munity emphasises the importance of the equal interpretation and application of
European legislation in all Member States. According to existing research,*® the
main issue with the taxation system in Croatia is legal security.”

36 See: GadZo and Zuni¢ Kovacdevié, 2019, p. 345.

37 Directive (EU) 2017/1852 of 10 October 2017 on tax dispute resolution mechanisms in the European
Union, OJ L 265, 14.10.2017, 1-14.

38 See: Groen, 2022.

39 Tax Dispute Resolution Mechanisms Act (cro. Zakon o mehanizmima rjeSavanja poreznih sporova u
Europskoj uniji), Official Gazette No. 98/19.

40 Bejakovi¢ and Bezeredi, 2019; Zuni¢ Kovadevié, 2016.

41 Koharié, 2018.
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4. Information exchange and mandatory disclosure rules
as tools for fighting tax avoidance and fraud

Following developments in the field of global administrative cooperation, which
began in 2009 with the acceptance of the automatic exchange of information as
the global standard of tax transparency,* efforts have been made within the Cro-
atian tax system to enable exchanges of information. The tax policy approach to ad-
dressing issues of tax transparency and fighting tax evasion confirms an awareness
of the benefits of higher tax transparency. Information exchange has undergone a
complex transformation from a secondary instrument to the most important globally
accepted instrument for fighting tax evasion. Further, it also plays an important
role in providing countries with information on the income their residents earn and
the property they hold in other countries; that is, with information useful for the
revenue side of fiscal policy.

The EU started harmonising administrative cooperation through the provisions
of the Directive on Mutual Assistance in Direct Tax Matters in 1977. This work
continued with the adoption of the Savings Directive in 2003,* which enabled the
automatic exchange of information. However, these efforts did not provide a suffi-
cient legal basis for the global exchange of information; thus, a new directive on ad-
ministrative cooperation in tax matters (the DAC) was adopted in 2011. The DAC and
its amendments included elements of the BEPS initiatives. The DAC did not stop at
the exchange of information on direct taxes, but ensured fiscal transparency by ex-
panding the scope and requirements of amendments related to automatic exchanges
of information (DAC 2), automatic exchanges of tax rulings and advance pricing
agreements (DAC 3), automatic exchanges of country-by-country reports (DAC 4),
access to beneficial ownership information collected pursuant to anti-money-laun-
dering legislation (DAC 5), and automatic exchanges of reportable cross-border ar-
rangements (DAC 6), with tax transparency rules for reporting by digital platforms
(DAC 7). Globally, the exchange of information on tax matters is mostly related to
direct taxes; however, there is a similar procedure for indirect taxes, such as val-
ue-added tax (VAT). The exchange of information on VAT is prescribed by Council
Regulation (EU) No 904,/2010 of 7 October 2010 on administrative cooperation and
combating fraud in the field of VAT with current amendments.

As of 2014, financial intermediaries had assumed increased importance and
EU institutions decided to take legislative action. First, they enacted the Savings

42 For more examples, see: GadZzo and Klemencié¢, 2017.

43 Directive 77/799/EEC of 19 December 1977 concerning mutual assistance by the competent author-
ities of the Member States in the field of direct taxation, OJ L 336, 27.12.1977, 15-20.

44 Directive 2003/48/EC of 3 June 2003 on taxation of savings income in the form of interest pay-
ments, OJ L 157, 26.6.2003, 38-48.

467



NATASA ZUNIC KOVACEVIC

Directive® to ensure the effective taxation of the taxable savings income of resi-
dents in all Member States in the form of cross-border interest payments. Subse-
quently, the DAC 2 was introduced, amending the directive regarding the man-
datory automatic exchange of information in the field of taxation. The latter
instrument focuses on the role of financial intermediaries, laying down a series of
duties which must be strictly followed and correctly carried out to grant the trans-
mission of taxpayer data to competent authorities. Finally, Directive 2015/2376/
EU was adopted to ensure the mandatory automatic exchange of advance cross-
border rulings and pricing arrangements. Moreover, the focus was on the role of
financial intermediaries; in particular, attention was paid to analysing their duties
and approaches to balancing taxpayers’ privacy rights with the state’s taxing
power.

It should be mentioned that the adoption of advanced rulings, as an in-
strument of harmonisation in the tax field, played an important role in achieving
additional benefits for taxpayers as well as tax security (one of the basic general
principles of the rule of law). Notably, the judicial treatment (which generally
served as a public rule) of the public opinions of the tax authorities in Croatia’s
tax community were seriously criticised. These criticisms were well-justified; ac-
cordingly, there were demands to adopt and apply a bona fide principle of taxation
to introduce advance rulings.*® European legislation enhanced and accelerated the
achievement of legal certainty and acted in good faith in the tax procedure; that
is, harmonisation in the introduction of the advanced ruling institute prompted
the Croatian legislature to accept and implement this important instrument for
achieving taxpayer tax security. Thus, the status of public and general opinion has
also been improved in such a way that it was, as a consequence of harmonisation,
implemented in GTA provisions and the accompanying Ordinance on bona fide tax
procedures.?’

Numerous other institutes based on European legislation were also introduced by
the Croatian tax system to secure a more favourable or safer position for taxpayers.
Debate on the eventual justification of such changes among Croatian academics and

45 Directive 2014/48/EU of 24 March 2014 amending Directive 2003/48/EC on taxation of savings
income in the form of interest payments, OJ L 111, 15.4.2014, 50-78.

46 See: Arbutina, Zunié¢ Kovadevi¢ and GadZo, 2022. [...] those opinions is clear — they are not, and
cannot be, the source of law. They are, however, broadly published in specialized professional jour-
nals and widely read by taxpayers as hints of the course the Croatian tax administration will direct
its actions in some particular category of cases [...] Such a situation cannot, by and standard legal
criterion, be justified. It induces legal uncertainty, since, on the one hand, opinions cannot be legal
argument, and, on the other, they cannot be ignored either [...] it turns out that they are an informal
(de facto) legal source, albeit with an unclear status’.

47 Ordinance on the implementation of the General Tax Law, Official Gazette No. 45/19, 35/20, 43/20,
50/20, 70/20, 74/20, 103/20, 114/20, 144/20, 2/21, 26/21, 43/21, 106/21, 144/21, 156/22, re-
placed the Ordinance on acting in good faith of participants in the tax-legal relationship, the eco-
nomic entity and the forms for reporting facts for which there is an obligation to report and decla-
rations about the sources of acquisition of property, Official Gazette No. 59/09, 115/16, 30/17.
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professionals was absent because such changes were considered necessary and were
realised thanks to the implementation of EU legislation. Admittedly, the practice
of concluding advance rulings and advance pricing agreements is not very compre-
hensive; however, it is comparable to practices in countries that were simultaneously
reconstituting their tax systems in the same way to adapt to and harmonise with EU
law, as evidenced by Slovenia’s changes to tax legislation and advanced rulings.*®

Croatia actively supports international efforts to tackle tax evasion and is one
of the ‘early adopters’ of tax transparency initiatives regarding the automatic ex-
change of information. This was confirmed by analysing the implementation of the
exchange of information included in tax treaties.** The Multilateral Convention
on Mutual Administrative Assistance in Tax Matters,>® a multilateral instrument
developed by the OECD and the Council of Europe for exchanges of information,
was signed in 2013. The Convention provisions served as the legal basis for the
implementation of the US Foreign Account Tax Compliance Act, FATCA and OECD/
DAC Automatic Exchange of Information Instruments.> Notably, given that Croatia
did not have a tax treaty in force with the US, the Convention served as the legal
basis for Croatia’s automatic exchanges of information.5?

The provisions of the DAC and its amendments have been transposed in the
form of a separate piece of legislation: The Act on Administrative Cooperation in
Tax Matters. The provisions for administrative cooperation were previously part
of the GTA. With the adoption of the FATCA and the increase in DAC provisions,
the legislature decided to include all international exchanges of information pro-
visions within a single act. The Ministry of Finance, Tax, and Customs Adminis-
tration has the authority to implement administrative cooperation. This Act sets
out the rules for administrative cooperation in the field of taxation between the
Croatia and EU Member States, automatic exchanges of information on financial
accounts between Croatia and other jurisdictions, automatic exchanges of infor-
mation for country-by-country reporting between Croatia and non-EU jurisdic-
tions, and the implementation of the FATCA agreement between Croatia and the
Us.

Powerful anti-avoidance and anti-tax evasion tools, which positively influence
the revenues of participating governments, may be caught up in administrative
constraints and the absence of resources for revenue bodies that have to effectively
implement the aforementioned global and European standards. Taxpayers’ duties
have increased domestically and internationally with the global development of
information exchanges; therefore, the positions of taxpayers and the protection of

48 See: Kovac, 2019.

49 See: Klemencié¢ and Klun, 2022.

50 Law on Confirmation of the Convention on Mutual Administrative Assistance in Tax Matters, as
amended and supplemented by the Protocol Amending and Amending the Convention on Mutual
Administrative Assistance in Tax Matters, Official Gazette — International Contracts No. 1-6/14.

51 Seer and Kargitta, 2020.

52 See: Gadzo and Klemencié, 2017.
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their rights should remain the focus of all tax law amendments. Taxpayer rights,
including the right to fair process, privacy protection, and procedural rights,
should be preserved. All these rights are well defined in domestic national law,
with equally effective national protection. Any additional instrument with the same
purpose — global or European - is desirable. However, global and European ben-
efits and exchanges of information simultaneously bring the risk of breaches of
the minimum standard of taxpayers’ fundamental rights: the right to be informed
and heard, the right to appeal, the right to pay an exact amount of tax, the right
to certainty, the right to privacy, and the right to confidentiality and secrecy. Ex-
changes of information are designed to prevent double taxation, which is useful not
only for taxpayers, but also for states seeking to combat tax evasion and avoidance.
Protecting taxpayers’ interests is crucial because the exchange of information is
related to personal and potentially confidential information. Therefore, govern-
ments must consider taxpayer interests when fulfilling their obligations to exchange
information.*?

4.1. Peculiarities in domestic legislation: Applicable rules in addition to EU law

While general efforts have been made to tackle tax avoidance, it should be noted
that Croatia’s tax legislature follows global and European proposals. This was the
case with the previously mentioned introduction of GAAR and TAARs (as well as
special anti-avoidance rules [SAARs]) in the Croatian tax system and global or Eu-
ropean standards for administrative cooperation and exchanges of information.
Further, even before the global or European standards, the Croatian tax system al-
ready prescribed a general anti-avoidance rule through a provision on fictitious legal
transactions in the GTA; specifically, this provision stipulated, if another legal trans-
action is concealed by a fictitious legal transaction, the basis for determining the
tax liability is then the concealed legal transaction. This implies that the Croatian
tax system was aware of the ‘principle of preventing the abuse of legal norms’ as a
general anti-avoidance rule. This provision was examined under case law and con-
firmed by the decisions of the High Administrative Court of the Republic of Croatia.
Moreover, after the global financial crisis of 2012 and before the EU accession, Cro-
atian tax authorities focused on financial discipline and proposed piercing the cor-
porate veil for tax purposes, thereby highlighting another instrument for preventing
tax avoidance.

53 Oberson, 2015, pp. 4-13.
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5. Concluding remarks

The introduction of EU tax law provisions into the Croatian tax system has both
advantages and challenges. On the one hand, it enhances legal certainty and helps
combat tax evasion. However, it requires careful consideration of the differences
between the Croatian and EU tax systems, as well as the potential conflicts and
inconsistencies that may arise. Overall, the harmonisation of Croatian tax law with
EU law provides a framework for the continued development and improvement of
the tax system.

As in other countries, the obligation to pay taxes in Croatia stems from the
constitutional principle of the ability to pay. Art. 51 of the Constitution states that
every person should participate in the defrayment of public expenses in accordance
with his/her economic capacity. The Constitution also stipulates that the tax system
should be based on the principles of equality and equity, establishing the paramount
objectives of Croatian tax policy. These constitutional principles are reflected in di-
verse statutory provisions. For example, provisions of the GTA oblige parties in a
tax relationship to act in good faith; that is, to conduct themselves conscientiously
and fairly in accordance with the law. Recent global and European efforts to stop
tax avoidance are especially important when reviewing tax systems. Notably, tax
avoidance undermines both dimensions of equity: horizontal equity is endangered
because the share of the tax burden borne by two taxpayers with equal economic fac-
ulties differs depending on their tax planning schemes; meanwhile, vertical equity is
endangered because tax avoidance schemes are largely a privilege for high-income
earners, limiting the tax system’s progressiveness.>* Consequently, this constitutional
principle justifies anti-avoidance legislative instruments in Croatia.

In conclusion, the above review suggests that the introduction of EU tax law
provisions in the Croatian tax system has involved many benefits and challenges.
Although Croatian tax legislation did not contain a rule defined as a GAAR, certain
provisions which follow the same underlying objectives can be found in the first
stages of Croatia’s tax system. The GTA effectively codified the ‘Substance Over Form’
principle in the process of determining tax facts. Additionally, the GTA provides, (I)
f the revenue, income, profit or other assessable benefit was acquired without a
legal basis, the tax authority shall determine the tax liability in accordance with a
special law regulating certain types of taxes’. The implementation of this principle
allows the tax administration to tax profit acquired even by a criminal act with the
basic idea of taxing the underlying economic substance — the general legal character
of the action or transaction that led to the profit is irrelevant. The implementation
of European legislation created a more complex legislative framework to combat
tax avoidance. The judicial control of taxation in individual tax decisions confirms
the importance of tax security, fundamental principles, and the need for the ef-
fective protection of taxpayers’ rights. Compared with other countries, the Croatian

54 GadZo and Klemencié, 2014, pp. 277-302.
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approach to the implementation of European and global fiscal and tax standards
seems to be underdeveloped or fragmented.

A brief look de lege lata and de lege ferenda suggests that the Croatian tax legis-
lation landscape would undeniably benefit from further improvements, especially
regarding the acceptance and transfer of tax procedures and improvements at the
European and international level into the Croatian national legal framework. Re-
garding the relationship between the government and taxpayers, Croatia seems to
be a novice to democracy. While some tax measures introduced in the Croatian tax
system in the last decades have been linked with the inputs and advice of foreign
experts as well as EU institutions and other international organisations, it seems
that domestic legislators have gradually come to terms with the prescient words of
the late Professor Jelci¢, who insisted that any tax system should be adapted to a
country’s socioeconomic specificities and that European solutions cannot be copied
in Croatian tax law.*

55 Gadzo, 2017, pp. 179, 182-188.
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